>  i>  tl  taimt, ■ 

Law  Bookseller*, 


The  price  for  each  Volume  is  £1  5s.,  cloth,  net;  or  £1  8s.,  half  brown  calf  net 

THE   REVISED   REPORTS. 

i     RBPUBLICATIOX    OF    I  ill: 

BEPOBT8    0]      I  \H  S     IN    THE     ENGLISH     COURTS 
OF    COMMON     LAW    AM»     EQUITY, 

FROM     THE     YEAR     1785. 
0M:  PARTS    OP  u     Al:l-    CONSIDERED 

.;    Al.     VALUE 


TAB 

OLD  REPOF 

Ol  D 

/;/  /  'OR  /  9 

Anstruiher 

Ball  &  B. 

Barnewall  & 

Barnewall  & 

Bingham 

7 
Bl.u  ksionc,  I 

Blitfh 

Blitfh  N.S. 
squat  & 

Broderip  &    J 

Campb.ll 

<  <m  t 

Chitty 


Cooper    G. 
Cox 

Daniell 
Dow 

Dowhiid  &  Rylaad'a  K.  B. 

Dowhni!  &  R  if,  p. 

Dun 

E.i-.t 

E»pm;i»»« 

Forro»t 

Cow 

Hazard  .    Adm 

Boll 

Jacob  &    Walk.r 


HIP   OF 


THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 
LOS  ANGELES 


ARRI81  ii:-ai-La\\  . 

TERENCE 

ORTS,  Vols.  1  to  33. 

REVISED 
RE  POETS, 

<i  1 1:  i  >  as   k.  K. 
R.  R.     . 

,,      15  1. 18  & 


OOL  OF  LAW 


'land 


«  ounge 
:in 

'J    Vols. 

e 


■ie     VoL 
n  .     . 

y   •    . 

froy 


Law   Journal, 


o  s 


14-    11 

25 

1 


5.  6,  8,  0 

n 

33 

17 
23 


Simons  &  Stuart 

Smith 

Starkie 

Swanston 


Tamlyn 
It    ml  on 

Turner  &   Russell 
Yeiiey,  Jr. 

.     .     . 
Yesoy  &  Beanies 



Witfhtwick       .     . 
Wilson's   Chy. 
Wilsons    Ex.  Eq. 
Youngo  &  Jcrvis 


20  to  23 

31        33 

15  *  17 

14  to  18 

28 
29 

15  to  17 

31 
19  to  29 

29  :,,  31,  33 

3,U 

15  to  27 

25  to  29 

32 

15 

27 


,,27,29,30,33 

24A25 

7*8 

18  t.,  20  &  23 

18*19 

31 

9  to  21 

23*24 

1  to  13 

12*13 
12 
18 
18 


30  to  32 


August.  1898. 

LAW     BOOKS 

PUBLISHED    BY 

SWEET  &  MAXWELL,  Limited, 

3,    CHANCERY    LANE,    LONDON. 
ENCYCLOPEDIA   OF    THE    LAWS    OF  ENGLAND,  by  the 

most  eminent  legal  authorities.  In  12  Vols.  Vols.  I.  to  X.,  "A"  to 
"  Rail,"  now  ready.  Price  per  Volume  20s.  net,  cloth,  or  23s.  6d.  net, 
half  calf. 

Full  Prospectus  and  Names  of  Contributors  on  Application. 


Admiralty.  —  Williams  and  Bruce's 
Jurisdiction  and  Practice  of  the  English 
Courts  in  Admiralty  Actions  and  Appeals. 
2nd  Edit.  ByGAiNSFORD  Bruce,  q.c,  and 
C.  F.  Jemmett,  b.cl.     35s.  1886. 

Agency. — A  Digest  of  the  Law  of 
Agency.    By  W.  Bowstead.    2nd  Ed.    16*. 

1898. 

Annual  Practice.— By  T.  Snow,  Chas. 

Burney,  and  F.  A.  Stringer.     25s.  net. 

Arbitration  and  Award.— Russell's 

(F. )  Treatise  on  Power  and  Duty  of  an  Arbi- 
trator ;  with  Forms  and  Statutes.  8th  Edit. 
In  preparation. 

Auctions.  —  Bateman's  Auctioneer's 
Guide,  containing  a  Practical  Treatise  on  the 
Law  of  Auctions ;  with  Forms  and  Precedents. 
7th  Ed.     12s.  1894. 

Bankrupt  Law. — Williams'  Law  and 
Practice  in  Bankruptcy.  7th  Ed.  By  E.  W. 
Hansell.     Royal  8vo.     30s.  1898. 

Yate-Lee  and  Wage.  A  Treatise  on  the  Law 
and  Practice  of  Bankruptcy,  and  on  the 
Bills  of  Sale  Acts,  1878  &  1882.  3rd  Edit. 
36s.  1891. 

Reports  of  Cases  in  Bankruptcy  under  the 
Bankruptcy  Act,  1883-1890.  Decided  in  the 
High  Court  of  Justice  and  theCourt  of  Appeal. 
By  C.  F.  Morrell.  Complete  in  10  Vols. 
92.  net.  1884-93.  Continued  by  Man- 
son's  Bankruptcy  and  Company  (Winding- 
up)  Reports.  By  Edward  Manson.  At 
an  Annual  Prepaid  Subscription  of  20s. 

Bills  of  Costs. — Johnson's  Bills  of 
Costs  in  the  High  Court  of  Justice  and 
Court  of  Appeal,  in  the  House  of  Lords 
and  Privy  Council.  With  Fees,  Orders, 
Rules,  Decisions,  &c,  &c.  By  H.  M. 
Johnson.     32s.  1897. 

Bills  of  Exchange. — Byles  on  Bills  of 

Exchange.  15th  Ed.  By  M.  B.  Byles  and 
A.  K.  Loyd.     26s.  1891. 

Building  Societies. —Davis's  ( H.  F.  A.) 

Law  of  Building  and  Freehold  Land  Societies 
in  England,  Scotland  and  Ireland,  &c.  4th 
Edit.     By  J.  E.  Walker.     21s.  1896. 

Macoun's  (J.  R.)  Building  Societies  Acts, 
1836  to  1894,  containing  a  full  Exposition  of 
the  Law.     7s.  Qd.  net.  1894. 

Burials. — Baker's  Law  of  Burials.  The 
Law  relating  to  Burials  ;  with  Notes,  Forms, 
and  Practical  Instructions.  6th  Ed.  By  E. 
Lewis  Thomas,  Barrister-at-Law.     25s. 

1898. 


Children. — The  Law  relating  to  Chil- 
dren and  Young  Persons.  By  J.  B.  Mat- 
thews.    10s.  Qd.  1894. 

Common  Law.  —  Broom's  Commen- 
taries on  the  Common  Law.  9th  Edit.  By 
W.  F.  A.  Archibald  and  H.  A.  Colefax. 
25s.  1896. 

Companies. — Lindley.  A  Treatise  on 
the  Law  and  Practice  of  Joint-Stock  anil 
other  Companies.  With  a  Supplement, 
containing  the  Companies  Acts,  1890.  By 
the  Right  Hon.  Sir  N.  Lindlky,  Knt,  one 
of  the  Lords  Justices  of  H.  M.  Court  of 
Appeal.  5th  Edit.  In  1  vol.  21.  10s.  1891. 
Chadwyck  Healey.  A  Treatise  on  the  Law 
and  Practice  relating  to  Joint  Stock  Com- 
panies, with  Forms  and  Precedents.  3rd  Ed. 
By  C.  E.  H.  Chadwyck  Healey.  21.   1894. 

Conflict  Of  Laws. — A  Digest  of  the 

Law  of  England  with  reference  to  the  Conflict 
of  Laws.     By  A.  V.  Dicey,  q.c,  B.c.L.    30s. 

1896. 

Constitutional    Law.  —  Broom,  Dr. 

Viewed  in  relation  to  Common  Law,  and 
exemplified  by  Cases.  2nd  Edit.  By  G. 
L.  Denman.     11.  lis.  6d.  1885. 

Contracts. — Chitty's  (J.,  jun.)  Treatise 
on  the  Law  of  Contracts.  13th  Ed.  By  J.  M. 
Lely.     30s.  1896. 

Conveyancing. — Bythewood  and  Jar- 
man's  Precedents  in  Conveyancing.  4th  Ed. 
By  L.  G.  G.  Robbins.  With  a  Supplemental 
volume  bringing  each  volume  down  to  1893. 
8  vols.    Iieducedto5l.net.  1884-93. 

Davidson's  Concise  Precedents  in  Couveyanc- 
ing.  16th  Ed.  By  M.  G.Davidson.  21s.  1894. 

Practical  Introduction  to  Conveyancing.  By  Sir 
H.  W.  Elphinstone.   4th  Ed.    14s.      1894. 

Key  &  Elphinstone's  Precedents  and  Forms  in 
Conveyancing.  Thoroughly  revised,  with 
large  additions  both  to  the  Precedents  and 
Notes.  5th  Ed.  By  Sir  H.  Elphinstone. 
31.  10s.  1897. 

Student's  Precedents  in.  By  James  W.  Clark, 
m.a.     2nd  Edit.     5s.  1896. 

Convictions. — Paley's  Law  and  Prac- 
tice of  Summary  Convictions.  7th  Edit.  By 
W.  II.  Macnamara.     24s.  1893. 

Coroners.  —  Jervis'  (Sir  John)  Practical 
Treatise  on  the  Office  and  Duties  of  Coroners. 
With  an  Appendix  of  Forms  and  Precedents. 
6th  Edit.  By  Rudolph  E.  Melsiieimkk. 
10s.  6d.  1898. 


L.  MONK  SMITH. 


A    TREATISE 


LAW    OF    EASEMENTS. 


• 


I 
Maxwell. 


KEKZIE. 


A    TREATISE 


LAW   OF    EASEMENTS. 

L.  MONK  SMITH. 


BY 


CHARLES    JAMES     GALE,     Esq 

OF   THE    MIDDLE    TEMPLE,    BARRISTER-AT-LAW. 


THE     SEVENTH     EDITION 


GEORGE     CAVE,     Esq.,    B.A. 

OF  THE   INNER   TEMPLE,    BARRISTER-AT-LAW 


LONDON: 

SWEET  AND  MAXWELL,  Ltd.,  3,  CHANCERY  LANE, 
?Lato  ihiintsijrvs. 

1899. 


T 


v,   »gmw.  /.  tiaraa 


c? 


PKEFACE 

TO    THE    SEVENTH    EDITION. 


* 


Ik  the  present  Edition  the  Editor  has  adhered  to  the 
system  of  working  the  new  cases  into  the  text,  instead 
of  referring  to  them  only  in  the  foot-notes.  But  it  has 
no  longer  been  found  possible  to  distinguish  the  additions 
made  by  the  several  Editors  from  one  another,  and  all 
of  them  are  accordingly  enclosed  in  plain  brackets. 
The  notes  to  bracketed  portions  of  the  text  are  not 
bracketed.  In  a  few  cases  the  order  of  the  sentences 
in  the  text  has  been  slightly  modified  without  the 
attention  of  the  reader  being  called  to  the  change. 

In  the  present  Edition  every  case  is  dated.  In  a  matter 
depending  so  much  on  case-law  as  the  law  of  easements, 
the  year  in  which  a  decision  was  given  is  of  great 
importance  ;  and  it  is  often  necessary,  in  weighing 
conflicting  dicta  or  decisions,  to  refer  to  the  dates  at  which 
they  were  respectively  pronounced.  The  date  is  also 
useful  as  enabling  the  reader  to  trace  the  several 
contemporary  reports  of  the  same  case  («). 

{a)  Professor  Pollock,  in  a  note  to  his  '  Law  of  Torts,'  gives  the  following  direc- 
tion :— "  The  consecutive  numbers  (in  N.  S.)  of  the  volumes  of  the  Law  Journal  for 
a  given  legal  year  may  be  found  by  subtracting  thirty  from  the  year  of  the  century 
in  which  the  legal  year  (Michaelmas  Term  to  Michaelmas  Term)  begius.  For  the 
Weekly  Reporter,  similarly,  subtract  51."  For  the  Law  Times  Jkports  (N.  S.),  of 
which  two  volumes  are  published  every  year,  subtract  58,  multiply  the  remainder  by 
2,  and  search  in  the  volume  bearing  the  number  of  the  product,  and  in  the  preceding 
volume. 
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i'i  Ni  11    EDITION. 

m  the  Law   Reports  from  l^r.'t  to   1390, 

High  Court  are  referred  to  by 

I '        Q,  B.  I '..  aa  the  case  may  be  ;  reports 

Court    «'l    Appeal,    by    the    letters 

I       D  Q.  B.  Div.     R<  i'  rences  to  the  1  digest  are  uow 

I    by    book  and  chapter,  as  well   as  by  title, 

Mommscu'e   edition   of  the   u  Corpus   Juris 

Lin,  l  ^77 1  being  used. 

to   thank   .Mr.    (i.    II.    Rooke,    of  the 
I  I  kindly  revising  the   In. 1.x  ami   Lisl   of 

:'  this  Edition.     He  is  also  indebted 
of  both  branches  of  the   Profession  for  valuable 

■ 
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•  of  '1"-  first-named,  havecalled  rather  for 

•;,n  r'"'  modification  of  the  Author's  text,  the 

which  has  successfully  stood  the  strain  of 

ism  and  discussion,  and  remains  of  great 

with  the  branch  of  the  law  with 
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PKEFACE 

TO    THE    FIRST    EDITIOX, 


The  want  of  a  treatise  upon  those  important  rights  known  in 
the  Law  of  England  by  the  name  of  "  Easements  "  has,  it  is 
believed,  been  sensibly  felt  by  the  Profession. 

The  length  of  time  which  has  elapsed  without  any  attempt 
having  been  made  to  supply  this  want  affords  a  sufficient  reason 
for  the  appearance  of  the  present  Essay.  The  difficulties  which 
arise  from  the  abstruseness  and  refinements  incident  to  the  subject, 
have  been  increased  by  the  comparatively  small  number  of  decided 
cases  affording  matter  for  denning  and  systematizing  this  branch 
of  the  law.  Upon  some  points,  indeed,  there  is  no  authority  at 
all  in  the  English  Law  ; — of  the  decisions,  some  depend  upon  the 
circumstances  of  the  particular  case,  and  some  are  irreconcilable 
with  each  other. 

Water-courses  are  the  only  class  of  Easements  with  regard  to 
which  the  law  has  been  settled  with  any  degree  of  precision. 

A  desire  to  remedy  an  admitted  defect  led  to  the  passing  of  the 
Prescription  Act — a  statute,  which  has  not  only  failed  in  effecting 
its  particular  object,  but  has  introduced  greater  doubt  and  confu- 
sion than  existed  before  its  enactment.  In  fact,  had  it  not  been 
held,  that  the  statute  did  not  repeal  the  Common  Law,  many 
rights  which  have  been  enjoyed  immemorially  would  have  been 
put  an  end  to  by  circumstances  which  never  could  have  been  in- 
tended to  have  that  effect. 

As  in  many  other  branches  of  the  law  of  England,  the  earlier 
authorities  upon  the  law  of  Easements  appear  to  be  based  upon 
the  Civil  Law,  modified,  in  some  degree,  probably,  by  a  recogni- 
tion of  customs  which  existed  among  our  Norman  ancestors.    The 
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I  remarkable  instance  of  an  adoption  by  the  English  Law  from 
ine  known  in  the  French  law  by  the  title  of 
•■  I '-  stination  du  p<  re  de  famille." 

In  the  majority  ol  th<  oth  ancient  and  modern,  probably 

from  leration  of  this  being  the  origin  of  the  law,  recourse 

had  for  assistance  to  the  Civil  Law.    It  lias,  therefore, 

iidered  that  the  utility  of  the  work  would  be  increased  by 

the  introduction  of  many  of  the  provisions  of  that  reiined  and 

with   respect  to  Prodial  Servitudes,  and   the 

doctrine  ol  l'i.  scription  :  as  will  as  some  of  the  observations  of 

1  is— an  eminent  French  writer  on  Servitud<  s. 

With  the  Bame  view  the  authority  of  decisions  in  the  American 
(.'our:  i  11  called  in  aid  upon  the  subject  of  water-courses — 

which  the  value  of  water  as  a  moving  power,  and  the 
i  ancient  appropriation,  have  often  given  rise  to 
in  Uu  81  In  those  judgments  the  law  is  considered 

with  much  care  and  research,  and  the  rights  of  the  parties  settled 
with  precision.  The  result  of  the  authorities  is  stated  by  Chan- 
cellor Kent,  in  his  well-known  Commentaries,  with  his  usual 
ability. 

D  many  points,  particularly  upon   the  construction  of  the 

iption  Act,  the  observations  contained  in  the  following  pages 

are,  u  unsupported  by  direct  authority.     It  has, 

thought  better  to  endeavour  to  open   the  law  upon 

-  which  presented  th<  i  than  to  pass  them  ov<  r  in 
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TREATISE 


LAW    OF    EASEMENTS. 


PART    I. 

OF    EASEMENTS    GENERALLY. 


CHAPTER   I. 

OP  THE  NATURE  OP  AN  EASEMENT. 

In  addition  to  the  ordinary  rights  of  property,  which  are  deter-   Servitudes 
mined  by  the  boundaries  of  a  man's  own  soil,  the  law  recognizes  Senera%- 
the  existence  of  certain  rights  accessorial  to  those  general  rights, 
to  be  exercised  over  the  property  of  his  neighbour,  and  therefore 
imposing  a  burthen  upon  him. 

That  branch  of  these  accessorial  rights   which  confers  merely  Easements 
a  convenience  to  be  exercised  over  the  neighbouring:  land,  with-   dlstlD&ulshed 

°  ot  trom  profits 

out  any  participation  in  the  profit  of  it,  is  called,  by  the  law  of  h  prendre. 
England,  Easements,  as  rights  of  way,  and  [acquired]  rights  to 
the  passage  of  light  and  air  and  water  (a).  Those  accessorial 
rights,  which  are  accompanied  with  a  participation  in  the  profits 
of  the  neighbouring  soil,  are  called  Profits  a  prendre,  as  rights  of 
pasture,  or  of  digging  sand. 

Both  these  classes  are  comprehended  under  the  Servitudes  of 
the  civil  law.  In  treating  of  prgedial  Servitudes,  no  distinction  is 
made  between  rights  of  this  nature,  whether  accompanied  or  un- 
accompanied by  a  participation  in  the  profits  of  the  land  (6). 

(a)  [See  the  definition  below,  p.  6.]         vitutes  quidam  computari  recte  putant 

(b)  Inter  rusticorum  prcediorum  ser-       aquas  baustum,  pecoris  ad  aquam  adpul- 
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EASEMENTS    GENERALLY 


Dominant  and 
servient  tene- 
ments. 


Easements 
distinguished 
from  obliga- 
tions ami 
licei.i 


The  tenement  to  which  the  right  is  attached  is  called  the 
dominant,  that  on  which  the  burthen  is  imposed  the  servient 
tenement.  The  term  servitude  is  used  to  express  both  the  right 
and  the  obligation  ;  the  term  easement  generally  expresses  the 
right  only. 

ment  differs  from  an  obligation,  inasmuch  as  it  gives  a 
right  over  the  land  of  another,  while  an  obligation  gives  a  right 
only  against  the  owner  (a). 

[An  easement  differs  from  a  licence  in  a  similar  way.  Both  the 
t  and  the  burden  of  an  easement  are  annexed  to  land; 
while  a  licence,  unless  coupled  with  a  grant,  is  personal  to  both 
grantor  and  grantee  (b),  and  neither  binding  on  the  assignee  of 
the  licensor  (c)  nor  generally  assignable  by  the  licensee  (d). 
"  A  dispensation  or  licence  properly  passes  no  interest,  nor 
alters  or  transfers  property  in  any  thing,  but  only  makes  an  action 
lawful  which  without  it  had  been  unlawful.  As  a  licence  to  go 
beyond  the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house, 
nly  actions  which,  without  licence,  had  been  unlawful.  But 
a  licence  to  hunt  in  a  man's  park  and  carry  away  the  deer  killed 
to  his  own  use,  to  cut  down  a  tree  in  a  man's  ground  and  to  carry 
it  away  the  next  day  after  to  his  own  use,  are  licences  as  to  the 
acts  of  hunting  and  cutting  down  the  tree  ;  but  as  to  the  carry- 
ing away  of  the  deer  killed  and  tree  cut  down,  they  are 
grants  "  (e).] 


sum,  jus  pascendi,  calcis  coquendie, 
aren;i-  fodiendse.-  Inst.  2,  3,  §2;  [cf. 
Dig.  - 

tferlin,    l.'''i>ertoire  de  Jurispru- 
.  if.  p.  \~>. 

mere    licensee  cannot 
mi  in  his  own  name  an  action  for 
infringement  against  a  v. 

368  .  _'  II.  .-.  C.  i _■  l  ; 

•  ■  1 1 .  & 

L.  K.  27 Oh.  Div.  L22;   1 
■ 

-'.  e  right  of 

fishing    I. us   u   righl    to   •any   away    the 

sue  a 

.    L.  R. 

■    1   Smith,  L.  0. 

,  t>">,  a  lii ■• 

not  within   the   Statu!'  ■  !>,  h.   I, 

IDStl  ument 

I  |s:;'-'J. 

able    to    the 

occupier  of  land  ;    Watkini 


of  Milton  (18GS),  L.  R.  3  Q.    B.  350; 
Reg.  v.  8t.  Pancrae  Assessment  Committee 
(1877),  L.  B.  2    Q.  B.  D.  681  ;  of 
v.  Brixt»w   (1877),    L.  R.  2  App.  Cas. 
262 ;  Smitli  v.  Lambeth  < 

miseioners   (1882),    L.  K.    10  Q.  B.  Div. 
327;    Taylor  v.  Oven  ndleton 

(1SS7),  L  R.  Ht  (J.   P..  I).  288.     A-  to 
revoking  a  licence,  see  below,  p.  26. 

(c)  Boffey  v.  Henderson  (1851),  17  Q. 
B.  57-4  (licence  by  landlord  to  tenant 
to  remove  fixtures  after  expiration  of 
tenant's  term,  held  not  binding  on  a  sub- 
sequent lessee  without  notice  1;  | 
v.  Foster  |  L856),  1  II.  &  N.  87  (licence 
to  enter  a  theatre  held  to  be  determined 
by  an  assignment  of  the  theatre)  ; 
v.  ffarpi  r  (1866),  L.  R.  1  Bxoh. 
199  (licence  to  let  down  surface).  See, 
as  to  a  licence  coupled  with  a  grant, 
Brooke  A  hr.,  art.  Trespass,  pi.  400;  7 
Baa  Aiir.  p.  676,  art.  Trespass,  F.  1. 

(./)    See   Muskett  v.    EiU    (1889),  5 
Bing.  N.  C.  ti'.il  ;   Mitcal  •    v.   M     • 
I),  84  L.  J.,  C.  P. 

(• )  Thome  |  L679),  Vaugb. 


NATURE    OF    AN    EASEMENT.  3 

There  are  many  rights  which  in  their  mode  of  enjoyment  par-   Easements 
take  of  the  character  of  easements;  such  as  a  custom  for  the  distinguished 

.  from  cus- 

inhabitants  of  a  vill  to  dance  upon  a  particular  close  [at  all  times  tomary  rights 
of  the  year  (a) ;  a  custom  for  the  inhabitants  of  a  parish  to  play  m. the  nat^e 
at  all  kinds  of  lawful  games  in  a  close  at  all  seasonable  times  of 
the  year  (6);  a  custom  for  the  freemen  and  citizens  of  a  town,  on 
a  particular  day  in  the  year,  to  enter  upon  a  close  and  have  horse 
races  thereon  (c);  a  custom  that  every  inhabitant  of  a  town  shall 
have  a  way  over  such  and  such  land  either  to  the  church  or  to 
market  (<#);]  a  custom  for  liege  subjects  exercising  the  trade  of  a 
victualler  to  erect  booths  on  the  waste  of  a  manor  at  the  time  of 
fairs  (e) ;  a  custom  for  the  inhabitants  of  a  township  to  go  to  a 
close  and  take  water  from  a  spring  (/).  As,  however,  the 
existence  and  validity  of  these  rights  [generally]  depend  upon 
some  local  custom  excluding  the  operation  of  the  general  rules  of 
law  (consuetudo  tollit  communem  legem)  (g),  and  they  are  some- 
times entirely  independent  of  any  express  or  implied  agreement 
between  the  parties,  they  generally  stand  upon  a  different  foot- 
ing, and  are  not  in  all  respects  governed  by  the  same  principles 
as  those  which  determine  the  boundaries  of  private  easements. 

When  claims  of  this  kind  are  unreasonable  in  their  character, 
they  are  disallowed,  even  in  cases  where  they  might  possibly 
have  formed  the  subject  of  a  valid  grant  (h).     But  no  question 


351 ;  quoted  by  Tindal,  C.  J.,  in  Muskett 
v.  Hill,  ubi  sup.  Cf.  as  to  sales  of  grow- 
ing crops,  Parker  v.  Staniland  (1809),  11 
East,  362 ;  10  R.  R.  521 ;  Crosby  v.  Wads- 
worth  (1805),  6  East,  602  ;  8  R.  R.  566; 
Evans  v.  Roberts  (1826),  5  B.  &  C.  829  ; 
29  R.  R.  421;  Caringtonv.  Boots  (1837), 
2  M.  &  W.  248 ;  Sainsbury  v.  Matthews 
(1838),4M.&W.343;  Jones  v.Flint,ubi  sup. 

(a)  Abbot  v.  Weekly  (1677),  1  Lev. 
176  ;  cf.  Hall  v.  Nottingham  (1875),  L. 
R.  1  Ex.  D.  1. 

(b)  Fitch  v.  Raiding  (1795),  2  H.  Bl. 
393;  3R.R.425.  As  to  what  are  season- 
able times,  see  Bell  v.  Wardell  (1740), 
Willes,  202.  A  customary  right  claimed 
for  the  inhabitants  of  several  adjoining 
parishes  was  held  bad  in  Edwards  v. 
Jenkins,  L.  R.  (1896),  1  Ch.  308. 

(c)  Mounsey  v.  Ismay  (1865),  1  H.  & 
C.  729  ;  3  H.  &  C.  486. 

(d)  Gatcivard's  Case  (1607),  6  Coke 
Rep.  59. 

(e)  Tyson  v.  Smith  (1837),  6  A.  &  E. 
745  ;  9  A.  &  E.  406.  [Cf.  Chaplin  v. 
Betsworth  (1690),  3  Lev.  190.] 


(/)  Race  v.  Ward  (1855),  4  E.  &  B. 
702 ;  24  L.  J.,  Q.  B.  153.  [See  also  7 
Vin.  Abr.,  Customs,  p.  178  ;  and  Harrop 
v.  Hirst  (1868),  L.  R.  4  Exch.  43.  There 
cannot  be  a  customary  right  for  the 
public  to  take  water  from  a  well,  Dun- 
garvan  Guardians  v.  Mansfield  (1897), 
1  Ir.  R.  420.] 

(gr)  Le  Casede  Tanistry,  Davys,  31  (b), 
32  (a)  ;  Co.  Litt.  33  b,  113  b  ;  1  Rolle 
Abr.,  Custom  C,  558.  Vide  per  Curiam 
in  Tyson  v.  Smith  (1838),  9  A.  &  E.  at 
p.  421 ;  \_Earl  of  Coventry  v.  Willes 
(1863).  9  L.  T.,  N.  S.  384;  and  Bourke 
v.  Davis  (1889),  L.  R.  44  Ch.  D.  110.] 

(h)  "Every  prescription  ought  to  have 
by  common  intendment  a  lawful  be- 
ginning, but  otherwise  it  is  of  a  custom : 
for  that  ought  to  be  reasonable  and  ex 
certa  causa  rationabili  (as  Littleton 
saith)  usitata,  but  need  not  be  intended 
to  have  a  lawful  beginning  ;  as  custom 
to  have  land  devisable,  or  of  the  nature 
of  gavelkind  or  borough  English,  etc. 
These  and  the  like  customs  are  reason- 
able, but  by  common  intendment  they 
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_•  ashed 

customary 
rig: 


Easements 

•  ashed 
from  c 

nts  iu 

easements. 


of  a  similar  kind  can  arise  in  the  case  of  a  private  easement, 
involving  only  the  rights  of  the  owner  of  the  dominant  tenement 
"ii  the  one  hand  and  the  servient  on  the  other;  for  in  such  a 
if  the  circumstances  are  such  that  the  right  claimed  could 
have  been  the  subject-matter  of  a  valid  grant  as  an  easement,  its 

nee  may  be  established  by  proof  of  user,  and  no  valid 
objection  can  be  taken  on  the  ground  of  the  extent  to  which  it 
may  interfere  with  the  enjoyment  of  the  servient  tenement. 

[The  reader  will  observe  hereafter  that  this  work  treats  also 
of  certain  rights  which  exist  as  ordinary  incidents  of  property, 
such  as  the  right  of  support  for  the  soil  in  its  natural  state, 
and  the  right  of  a  riparian  owner  to  the  flow  of  a  stream  in 

itural  course.  The  similarity  of  such  'natural'  rights 
to  those  mentioned  above,  which  have  their  origin  in  express 
or  implied  grants,  is  pointed  out  and  their  nature  explained 
in  the  judgment  of  the  Court  of  Exchequer  Chamber  in  Bonomi 
v.  Backhouse  (a);  and  it  is  useless  now  to  discuss  the  question 
whether  both  classes  of  rights  might  not  conveniently  have 
been  classed  under  one  name,  on  the  ground  that  all  the  land 
in  England,  according  to  the  theory  of  our  law  (Co.  Litt.  C5  a), 
was  originally  derived  from  the  Sovereign,  and  that  those 
natural  rights  above  referred  to  might  be  considered  to  pass  by 
implied  grant,  as  negative  servitudes  'ne  facias'  affecting  the 


cannot  have  a  lawful  beginning  by  no 

grant  or  aot   <  t  agreement  but  only  by 

partial  <         (1607), 

8  Sep.  60.    The  context  shows  that  the 

ant    applies   to   the  minor  local 

aa  as  well  as  to  those  given  as  in- 

ptancen.     (f.  the  judgment  of  the  Lord 

elloT  in  I>    ■   v.  Lady  Jam     Hoy, 

1    Mat  App.   805,    and    the 

Rzoheqner  Chamber 

■  i>i  sup. ;  [MiUiehamp 

'•',  nies,    205    a  ; 

■• 

368  .  I  II.  .-.  C. 

: 

!    8]     I..  .!..    i,..    B. 

n    |  L867),  l..  I:. 

I 
I.  c.  lOEq  I-:.;  //.''v..'. 
,     .  I.,  i:    i  1.     I),  l. 

in    .',' 

•       .•.worth 

In  truth  l  belters   thai 
it  is  K.-I  n i  that  a  onstom   it  raid   be- 
cause it  is  unreasonable,  nothing 


is  meant  than  that  the  unreasonable 
character  of  the  alleged  custom  con- 
clusively proves  that  the  usage,  even 
though  it  may  have  existed  immemori- 
ally,  must  have  resulted  from  accident 
or  indulgence,  and  not  from  any  right 
conferred  in  ancient  times  on  the  party 
setting  up  the  custom."  But  it  seems 
possible  to  keep  the  fiction  of  a  right 
conferred  out  of  the  question,  and  to 
recognize  the  existence  of  local  laws 
•  to  a  common  law  rule  as  to 
reasonableness.  ll  Lord  Cran worth's 
inti  i  pretation  of  the  rule  were  the  right 
IS  rule  should  also  apply  to  private 
easements.  See  per  Jessel,  M.  K.,  in 
(1876),  24  W.  K. 
608. 

The  rule  was  considered  in  Qoodman 
v.  Mayor  of  Baltash  (1882),  1>.  K.  7  App. 
('.is.  688,  where  the  appellant's  claim 
was  affirmed,  not  as  a  servitude,  but  as 
a  trust  or  condition  qualifying  the  title 
of  t  he  respondents.] 

(«)  I860,  K.  B.  IB,  p. 654;  affirmed 
ror,  'J  H.  L.  0.  5U3. 


NATURE    OF    AN    EASEMENT. 


[adjoining  lands,  and  necessary  for  the  enjoyment  in  its  natural 
state  of  the  land  conveyed  upon  the  original  division  and  every 
subsequent  subdivision  of  the  soil;  the  authorities  having  deter- 
mined that  such  rights  exist  at  common  law  wholly  independent 
of  any  conveyance  by  one  owner  to  another  (a).] 


Easements 
distinguished 

from 

common  law 

rights. 


(a)  See  below,  Part  II.  Chap.  II.  Sects. 
1  and  4,  and  the  observations  of  Wood, 
V.-C,  in  North-Eastern  Bail.  Co.  v. 
Elliot  (1860),  1  J.  &  H.  145;  substan- 
tially affirmed,  10  H.   L.   C.  333.     Cf. 


Kensit  v.  Great  Eastern  Uailivay  (1884), 
L.  R.  27  Ch.  Div.  122,  at  p.  133 ;  and 
Angus  v.  Dalton  (1878),  L.  R.  4  Q.  B. 
Div.  at  p.  191,  per  Brett,  L.  J.,  and  6 
A.  C.  at  p.  752,  per  Field,  J. 


CHAPTEB    II. 


r  pf    111  rAL   QUALITIES   01     \N    EAS1 


i:f-.-:.!!:i' 
qualitie*. 


\  d  i  ui  mi  nt  may  be  defined  to  be  a  privilege  without  profit, 
which  the  owner  of  one  neighbouring  tenement  hath  of  another, 
existing  in  respect  of  their  several  tenements,  by  which  the 
m  rvient  owner  is  obliged  "  to  suiter  or  not  to  do"  something  on 
\\n  land,  for  the  advantage  of  the  dominant  owner  (a). 
The  essential  qualities  of  easements,  properly  so  called,  may  be 
thus  distinguished  :  — 

i    sements  art'  incorporeal. 
2nd.  They  are  imposed  upon  corporeal  property. 

confer  no  right    to  a  participation  in   the   profits 
arising  from  it  (b). 

lth.  They  must  be  imposed  for  the  benefit  of  corporeal  pro- 
perty.  :      p.  '.'.] 

5th.  There  must  be  two  distinct  tenements — the  dominant,  to 
which  the  right  belongs;  and  the  servient,  upon  which  the 
obligation  is  imposed  (c). 

6th.   By  the  civil  law,  it  was  also  required  that  the  cause  must 
rpetual. 


Eaaemonts 
■ 
oetpoc— 1, 


:.  1. — Eatemente  are  incorporeal, 

"  A  right  of   way,  or  right  of  passage  for  water,  where  it  does 
be   an    interest    in   the  land,  is  an   incorporeal  right ,  and 
one  footing  with  other  incorporeal  rights"  (</). 


-  menta. 
ghta  of  eooommodation  a> 

■    '     mp.  ch, 

I 

•    '•' 

I 

221  ;   B.C.,    7  0 

',  are 
t  ho  Inter- 


m  An,  1889,  Seot,  8,  the  weed 

"  land  "     in     imy    Act     pMBfld     since 
Inoladet    all    bereditamentai  an 

nl     is  "  luiiil  "  within  tin-    inean- 

tha  Vendor  ami  Porohaaer  An, 
L874  •     r.  Wat      (1890),   L    K. 

Qiv.674  ;  uud  see  below,  Part  V. 
Cl.ii]..   I. 

i;  baa  been  laid  that  a  grant  of  a 
new  aaaament  is  jiot  a  "  conveyance 
of  property"  within  the  moaning  of 
Bobadnlfl    I..    Part    1.,   of   the    (Jeneral 


ESSENTIAL   QUALITIES. 

Considered  with  regard  to  the  servient  tenement,  an  easement 
is  but  a  charge  or  obligation,  curtailing  the  ordinary  rights  of 
property  (a) ;  with  regard  to  the  dominant  tenement,  it  is  a  right 
accessorial  to  these  ordinary  rights, — constituting,  in  both  cases, 
a  new  quality  impressed  upon  the  respective  heritages  (b\ 


Sect.  2. — Easements  are  imposed  upon  Corporeal  Property,  and 
not  upon  the  Person  of  the  Owner  of  it. 

The  right  conferred  by  an  easement  attaches  upon  the  soil  of  Obligation  of 
the  servient  tenement ;  the  utmost  extent  of  the  obligation  im-  e"?eB?ent 

o  attaches  on 

posed  upon  the  owner  being  not  to  alter  the  state  of  it  so  as  to  property, 
interfere  with  the  enjoyment  of  the  easement  by  the  dominant  (c). 

The  obligation  upon  him  is  in  fact  negative — to  suffer  or  not 
to  do, — ceasing  altogether  upon  his  ceasing  to  be  the  owner  of 
the  servient  heritage  (d)  ;  and  passing  with  the  servient  heritage, 
upon  its  transfer,  to  each  successive  proprietor  (e). 

So  completely  is  this  the  case,  that,  if  any  disturbance  of  an 
easement  has  taken  place  previous  to  a  transfer  of  the  servient 


Order  under  the  Solicitors'  Remunera- 
tion Act,  1881 ;  In  re  Sanders'  Settlement, 
L.  R.  (1896),  1  Ch.  480. 

As  to  rateability,  see  '.'.  W.H.  v.  Badg- 
worth  (1867),  L.  R.  2  Q.  B.  251 ;  Metro- 
politan Railway  Co.  v.  Fowler,  L.  R. 
(1893),  A.  C.  416;  Holywell  Union  v. 
Halhyn  Drainage  Co.,  L.  It.  (1894),  A.  C. 
117.] 

Servitutes  pnediorum  rusticorum, 
etiam  si  corporibus  accedunt,  incorpo- 
rates tamen  sunt. — Dig.  8, 1, 14.  de  serv. 

(a)  Pertinent  enim  ad  libera  tone- 
menta  jura  sicut  et  corpora,  jura  sivo 
servitutes,  diversis  respectibus :  jura 
autem  sive  libcrtates  dici  poterunt 
ratione  tenementorum  quibus  debeutur. 
— Bracton,  lib.  4,  fol.  220  b. 

(b)  Quid  aliud  sunt  jura  pnudiorum 
quam  prsedia  qualiter  se  habentia  ?  Ut 
bonitas,  salubritas,  amplitude — Dig.  50, 
16,  86,  de  v.  s. 

(c)  Taylor  v.  Whitehead  (1781),  2 
Doug.  745;  and  see  Pomfret  v.  Hicroft 
(1681),  1  Saund.  321  ;  Bullard  v.  II. n- 
rison  (1815),  4  M.  &  S.  387  ;  16  R.  R. 
493.  Vide  post,  Incidents  of  Easements. 

In  omnibus  servitutibus  refectio  ad 
earn  pertinet  qui  sibi  servitutem  asserit, 
non  ad  eum  cujus  res  servit. — Dig.  8,  5, 
6,  §  2,  si  serv.  vind. 


(d)  Aio  esse  jus,  quo  dominus  aliquid 
pati  in  suo,  aut  in  suo  non  facere, 
cogitur,  ex  natura  omnium  servitutum. 
Pati  in  suo,  puta  re  sua  utentem,  fru- 
entem,  per  fundum  suum  euntem, 
agentem,  aquamvo  ducentem,  tignum  in 
sedes  suas  immittentem.  Non  facere, 
veluti  altius  non  icdificare,  in  suo  non 
ponerequod  luminibus  a>diumnostrarum 
aut  prospectui  ofliciat,  &c.  Plane  enim 
ita  servitus  constitui  non  potest,  ut  quia 
aliquid  cogatur  facere  in  suo  ;  puta  viri- 
dariaaut  arbores  prospectus  nostri causa 
tollere,  aut  in  suo  pingere,  quo  amami- 
orem  nobis  prospectum  prajatet,  obligatio 
haxj  erit,  non  servitus  constituta;  efc 
ideo,  praxlio  alier.ato,  non  sequetur  actio 
novum  possessorem,  ut  fit  ubi  servitus 
constituta  est ;  sed  in  eum,  qui  id  facere 
promisit,  ha;redemque  ejus,  actio  in 
personam  dabitur  in  id  scilicet,  quod 
interest,  si  non  Hat  quod  promissum  est, 
ut  accidit  in  omni  obligatione  facienda. 
— Vinnius,  ad  Inst.  lib.  2,  tit.  3  ;  Dig. 
8,  1,  15,  §  I,  de  serv. 

(e)  Non  ignorabis,  si  priores  posses- 
sores,  aquam  duci  per  prajdia  prohibere 
jure  non  potuerint,  cum  eodem  onere 
perferendao  servitutis,  transire  ad  emp- 
tores  eadem  prajdia  posse. — Cod.  3,  8 1, 
3,  de  serv.  et  aq. 


»  EASEMENTS    GENERALLY. 

Obligatiuu  of  L  although  rtious  act  would  give  a  right  of  action 

attaches' i  *  ^ne  former  owner,  his  sue-.  also  liable  if  he  allows 

property.  it  to  continue  (a). 


Easements 
confer  no 
ripht  to 
profits. 


.     .  vfer  no  right  to  <i  ParHeipaHon  in  th> 

fically  distinguished  from  other  incorporeal 
-   by  the  absence  <>f  all  right  to  participate  in  the 
prof/  -nil  charged  with  them. 

The    light    to    receive   air,   light,    or  water,    passing  across   a 

ind,  may  he  claimed  as  an  easement,  because  the 

m    them  remains   common   (A);    but    the  right  to  take 

ie  soil"  is  a  profit  a  prendre,  and  not  an 

easen 

vitude  of  the  civil  law  had  a  much  wider  signification  : 
comprehending,  in  addition  to  the  easements  proper  of  the 
English  law,  many  rights  which  in  it  fall  under  the  division  of 
profits  a  prendre  (J). 


Kn-'ri.<i.t- 
aeoMBory  to 


:.  I. — Easements  must  be  imposed  for  the  beneficial  Enjoy- 
ment of  Real  Corporeal  [?]  Property. 

Aj    easement,  as  such,  can  only  be  claimed  as  accessory  to  a 
tenement.     This  position  was  recognized  as  law  by  the  judges  in 
"  Suppose,"  said  Shars,  J.,  "  I  grant  to 
you  a  way  over  my  land  to  a  certain  mill,  and  you  are  not  seised 
of  this  mil]  at  tin-  time,  but  you  purchase  it  afterwards:   notwith- 
standing 1  disturb  yon  in  this  way  afterwards,  you  shall  not  have 
assize,  though  you  may  have  a  writ  of  covenant."     To  which  it 
in  your  case  it  is  no  marvel   to  me,  although  do 
ich  a-  he  had  not  the  frank  tenement  to  which 


! 
1  .-aurli- 

•  •  ttian'i      rol.  ii. 

Igtnent  in  /.'>■  ■  v.  Ward 

was  held  1 1  upon  • 

!:m<i  and    I 
a  H|>n 


L886),  5  A. 
d  i:.  758,  a<   p.  764  \  S.  0.  I  Hei 

I7i';  /       ■     v.  /  i    i  (1886),  8  A. 

.-.    I..  564,  al   p.  B76  i   B.    I 
Man. 808;  Bail*  ■■  v.  Appl  yar  I  il- 

■  ■  .    ,.  Per.  267j 
\  nbi  rap  . 

-  18),  11C.  1!.,  ,N.  B 

(•/)  Ante,  p.  1,  note  ('<). 
i'i  Bdw.  .'<,  2,  j)l.  5. 
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he  claimed  to  have  (dut  avoir)  the  way,  at  the  time  the  way  was      Easement 
granted  to  him,  and  therefore  he  could  not  have  had  assize  if  he     ^ropTrty. 
had  been  disturbed  at  the  time  when  the  grant  was  made ;  aud  as 
he  could  not  then  have  assize,  the  purchase  of  the  frank  tenement 
afterwards  would  not  enable  him  to  maintain  this  action." 

"Nullus  hujusmodi  servitutes,"  says  Bracton,  "constituere 
potest,  nisi  ille,  qui  fundum  habet  et  tenementum;  quia  pras- 
diorum,  aliud  liberum,  aliud  servituti  suppositum  (a). 

"Et  ita  pertinent  servitutes  alicui  fundo  ex  constitutione  sive 
ex  impositione  de  voluntate  dominorum"  (6). 

TThere  appears  to  be  no  authority  for  saying  that  an  easement  Whether 
L                  rr                                                             .                       i    i          tj.  easement  can 
may  not  be  claimed  as  accessory  to  an  incorporeal  hereditament.  attach  to- 
ll for  instance,  the  owner  of  a  right  to  take  certain  minerals  (d)  incorporeal 

'  '  a  heredita- 

under  close  A.,  obtained  from  the  owner  of  an  adjacent  close,  B.,  meats  (c). 

a  grant  of  a  way  over  the  close  B.,  or  a  right  to  discharge 
water  over  it,  for  him,  his  heirs  and  assigns,  as  appurtenant  to 
the  right  of  mining,  it  is  believed  that  an  easement  would  be 
created  and  would  be  appurtenant  to  the  incorporeal  right  already 
vested  in  the  grantee. 

It  is  clear  that,  if  the  grantee,  in  the  case  above  supposed,  was 
already  the  owner,  not  merely  of  the  incorporeal  hereditament, 
but  of  the  substratum  itself  containing  the  minerals,  and 
obtained  such  a  grant  from  the  owner  of  B.,  he  would  thus 
become  entitled  to  an  easement  appurtenant  to  his  soil ;  and  what 
reason  is  there  for  holding  that  such  would  not  also  be  the  result 
in  the  case  first  put?  It  is  true,  there  are  authorities  to  be 
found  in  general  terms,  that  a  thing  incorporeal  cannot  be  ap- 
purtenant to  another  incorporeal ;  but  this,  as  pointed  out  in  the 
notes  to  Co.  Litt.  121  b,  note  7  (Hargrave  and  Butler's  edition), 
is  by  no  means  an  universal  rule.  The  true  test,  as  there  men- 
tioned, is  the  propriety  of  relation  between  the  principal  and  the 
adjunct,  which  may  be  found  out  by  considering  whether  they  so 
agree  in  nature  and  quality  as  to  be  capable  of  union  without 


(a)  Lib.  4,  f.  220  b.  (c)  This  paragraph  is  from  the  hand 

(b)  Idem,  f .  221  a.  Quoties  nee  homi-  of  Mr.  Willes,  a  former  editor. 

num,  nee  prrediorum,   servitutes   sunt,  (d)   The  right  to  take  minerals  out  of 

quia  nihil  vicinorum  interest,  non  valet;  the    soil   of   another  is  an  incorporeal 

veluti  ne  per  fundum  tuum  eas,  aut  ibi  right,  the  right  to  a  stratum  of  minerals 

consistes,  et  ideo  si  mihi  concedas  jus  is  a   corporeal    right.       Doe    v.    Wood 

tibi  non  esse  fundo  tuo  uti,  frui,  nihil  (1819),  2  B.  &  Aid.  721;   21  R.  R.  469; 

agitur  ;  alitor   atque  si  concedas   mihi  Wilkinson  v.  Proud  (1843),  11  M.  &  W 

jus  tibi  non  esse  in  fundo  tuo  aquam  33 ;  Duke  of  Hamilton  v.  Graham  (1871) 

quserere,  minuendas  mere  aqua;  gratia. —  L.  R.  2  H.  Lds.  Sc.  166. 
Dig.  8,  1,  15,  de  serv. 
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in  cor; 
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Grant 
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house  to  be 
built. 


Civil  law. 


[incongruity  ;  and  the  supposed  case  perfectly  stands  this  test, 
if  the  question  w<  i  1  in  the  form  above  suggested,  the  dif- 

ficulty could  not  be  evaded  by  holding  that  the  first  incorporeal 
right  is  enlarged  by  the  grant  of  the  second,  and  that  both 
together  form  one  entire  right,  as  they  would  do  if  they  had 
originally  been  conferred  by  the  same  grantor  in  one  grant. 
the  qneetion  itself  see  the  case  of  Buwbotham  v.  Wilson  (a).] 
bably  in  the  English  as  in  the  civil  law,  the  grant  of  an 
lent  in  respect  of  a  house  about  to  be  purchased,  or  built, 
by  the  grantee,  would  enure  as  such.  [A  familiar  example  of 
this  l-  the  case  of  a  conveyance,  by  a  landowner,  of  part  of  his 
land   for  the  i  purpose  of   building  a  house,  in  which  case 

the  land  which  he  retains  becomes  affected  by  an  easement  of 
rapport  for  the  boose  when  built.  "  If  the  grant  is  made  expressly 
to  enable  thr  grantee  to  build  a  house  on  the  land  granted,  there 
is  an  implied  warranty  of  support,  subjacent  and  adjacent,  as  if 
the  house  had  already  existed"  (b).  And  it  would  no  doubt  be 
held,  in  the  case  of  a  grant  affecting  one  tenement  with  an 
■iit  in  favour  of  another  tenement,  supposed  to  belong  but 
not  really  belonging  to  the  grantee  at  the  time  of  the  grant,  that 
the  grantee  subsequently  acquiring  the  tenement  this  grant 
would  become  effectual;  but  this  is  more  properly  a  part  of  the 
law  of  estoppel.] 

By  the  civil  law,  although  it  was  clearly  established  that  a 
servitude  could  be  acquired  only  by  the  proprietor  of  the  heritage 
to  be  benefited  by  it  (c) ;  yet  where,  at  the  date  of  the  grant, 
there  was  an  intention  to  erect  the  building  to  which  the  servi- 
tude was  to  l»e  attached,  the  right  so  conferred  was  valid  (d). 

It  followed  from  this  rule  that  every  servitude  must  be  pro- 
ductive of  advantage  to  the  dominant  tenement.  A  mere  re- 
striction upon  the  lights  of  the  servient  owner  was  invalid,  if 
unaccompanied  by  any  benefit  to  the  dominant  owner,  or  if  such 
:it  were  merely  a  personal  one  to  him  (e). 


Per    Lord    I 

■ 

I 
.  ol    Wenaleydale,   in    /: 

3    EL  of  I/.  p.  864, 
ij[mpii  H  kindred  point  ;   Mid   Ry 

i  I       :._--,  where 
.i  ly  tenant  at  1 1>« 
int  end  ;if?  i 
i  the  foe. 


(c)  Nemo  enim  potest  servitutem  ac- 
qnirere,  urbani  re]  nuitioi  preadii,  nisi 
i|ui  baoet  preadintn, — Inst.  2,  :i,  3,  de 

.-'•IV.   |H  ;i     1. 

(•/)  Putnre  eedifioio,  qnod  nuii'lumest, 

vt-1  iui|Ki!ii  vi'l  aoqniri  h^rvitua  potest. — 

-    _'.  l':;,      I .  da  Sim  v.  j > i     i. 

I  i  |>  uii'iin  deoerpere  lioeat,  et  at 

,:  txBaare  in  aliens  pouim.as, 

tmponi  non  potest.-    Dig.  y,  1, 

s.     [bid. 
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For  the  same  reason  no  servitude  could  exist,  unless  the 
dominant  and  servient  tenements  were  sufficiently  near,  to  allow 
the  one  to  receive  a  benefit  from  the  subjection  of  the  other  (a). 

The  servitude,  when  once  acquired,  passed  with  the  heritage 
into  the  hands  of  each  successive  owner  (b). 

Many  personal  rights,  which,  in  their  mode  of  enjoyment,  bear 
a  great  resemblance  to  easements,  as,  for  instance,  rights  of  way, 
may  be  conferred  by  actual  grant,  independently  of  the  posses- 
sion of  any  tenement  by  the  grantee;  but  such  rights,  though 
valid  between  the  contracting  parties,  do  not  possess  the  inci- 
dents of  an  easement.  In  case  of  disturbance  of  a  personal  right 
thus  given,  the  remedy  would  appear  to  be  upon  the  contract 
only  (c). 


Civil  law. 


(a)  Quod  si  asdes  mese  a  tuis  redibus 
tantum  distant  ut  prospici  non  possiat ; 
aut  medius  mons  earutn  conspectum 
auferat,  servitus  imponi  non  potest. — 
Dig.  8,  2,  38,  de  serv.  urb.  praed. 

Nemo  enim  propriis  seditions  servitu- 
temimponere  potest,  nisi  et  is  qui  cedit, 
fit  is  cui  ceditur,  in  oonspectu  habeant 
ea  aedificia,  ita  ut  officere  alterum  alteri 
potest.— Dig.  8,  2,  39.     Ibid. 

Neratius  libris  ex  Plautio  ait  :  nee 
haustum  pecoris,  nee  appulsum,  nee 
cretse  eximendse,  calcisque  coquendas, 
jus  posse  in  alieno  esse,  nisi  fundum 
vicinum  habeat ;  et,  hoc  Proculum  et 
Atilicinum  existimasse,  ait. — Dig,  8,  3, 
5,  §  1,  de  serv.  praed.  rust. 

In  rusticis  autem  praediis  impedit 
servitutem  medium  preediuni  quod  nou 
servit.— Dig.  8,  3,  7.     Ibid. 

[See,  on  this  point,  Birmingham 
Banking  Co.  v.  Ross  (1888),  L.  R.  38  Ch. 
Div.  295.] 

(b)  Si  fundus  serviens,  vel  is  cui  ser- 
vitus debetur,  publicaretur,  utroque 
casu  durant  servitutes ;  quia  cum  sua 
conditioue  quisque  fundus  publicaretur. 
— Dig.  8,  3,  23,  §  2,  de  serv.  prsed. 
rust. 

Cum  fundus  fundo  servit,  vendito 
quoque  fundo,  servitutes  sequuntur. — 
Dig.  8,  4,  12,  comm.  prsed. 

(c)  [Upon  this  paragraph  Mr.  Willes 
had  the  following  note  : — "  It  may  be 
questioned,  however,  whether  the  owner 
of  an  easement  in  gross  would  not  have 
the  same  remedies  which  he  would 
have  if  it  were  appurtenant ;  a  right  of 
common  or  other  profit  a  prendre  may 
be  claimed  as  a  right  in  gross  (see 
text),  and  there  should  seem  to  be  no 
•reason  why  an  incorporeal  right,  not 
involving  participation  in  the  profits  of 


Easements  in 
gross. 


the  servient  tenement,  should  not  be 
capable  of  being  conferred  in  like 
manner  with  an  incorporeal  right  in- 
volving such  participation.  The  case  of 
Ackroyd  v.  Smith  (1850),  10  C.  B.  164,  is 
not  inconsistent  with  this  position.  The 
point  decided  by  that  case  is,  that  a 
right  of  way  cannot  be  so  granted  as  to 
pass  to  the  successive  owners  of  land, 
as  such,  in  cases  where  the  way  is  not 
connected  in  some  manner  with  the 
enjoyment  of  the  land  to  which  it  is 
attempted  to  make  it  appurtenant ;  in 
fact  the  grant  in  that  case  is  an  in- 
stance of  an  attempt  to  create  a  new 
kind  of  estate,  a  right  of  way  at  the 
same  time  in  gross  and  appurtenant : 
in  gross  in  that  it  was  in  fact  uncon- 
nected with  the  enjoyment  of  the  land 
to  which  it  was  attempted  to  make  it 
appurtenant,  and  appurtenant  in  that 
the  grant  purported  to  limit  it  so  as  to 
go  to  the  successive  owners  of  that  land 
in  succession.  This  attempt  of  course 
failed,  but  the  case  does  not  affect  the 
position,  that  as  profits  a  prendre  may 
be  claimed  in  gross,  so  also  mere  ease- 
ments may  be  claimed  in  gross,  and 
that  such  right  may  be  accompanied 
with  all  the  same  remedies  as  easements 
appurtenant,  and  that  the  burden  of 
them  may  run  with  the  tenement  over 
which  they  are  claimed.  Lord  St. 
Leonards,  in  1  Macqueen,  S.  A.  p.  312, 
expressly  laid  down  that  a  dominant 
tenement  is  not  necessary  for  the  exis- 
tence of  an  easement  according  to  the 
English  law,  and  some  of  the  cases 
quoted  are  instances  to  show  that  the 
existence  of  easements  in  gross  is  re- 
cognized by  that  law.  The  present 
treatise,  however,  is  confined  to  those 
which  are  accessory  to  tenements.    See 
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Easements  in 
gross. 


Easement 
must  be  con. 
nected  with 
dominant 
tenement. 

Smith. 


["  There  can  be  do  easement,  properly  so  called,  unless  there  be 
rvient  ao  Inant  tenement.     It  is  true  that  in  the 

well-known  ease  ol    Dovaslon  . .  (o),  Mr.  Justice  Heath  is 

reported  to  have  sail,  with  regard  tu  a  public  highway,  that  the 
freehold  continued  in  tin-  owner  of  the  adjoining  land  subject  to 
an  easement  in  favour  of  the  pnblic;  and  that  expression  has 
.ly  been   repeated   since   that   time.     That,  however,  is 
hardly  an    accurate   expression.     There    can  be  no  such   thing 
r  according  to  the  civil  law,  as  what  I  may 
term  an   easement  in  gross.     An  easement  must  be  connected 
with  a  dominant  tenement.     In  truth,  a  public  road  or  highway  is 
i  nt.     It  is  a  dedication  to  the  public  of  the  occupa- 
tion of   the  surface  of  the  land  for  the  purpose  of  passing  and 
—  ing,  the  public  generally  taking  upon  themselves  (through 
the  parochial  authorities  or  otherwise)  the  obligation  of  repairing 
it.     It  i<  quite  clear  that   that  is  a  very  different  thing  from  au 
ordinary  easement,  where  the  occupation  remains  in  the  owner  of 
the  servient  tenement  subject  to  the  easement "  (b). 

It  follows  from  the  general  rule  that  it  is  not  competent  to  a 
vendor  to  annex  to  laud  rights  unconnected  with  its  use  or  enjoy- 
ment. J n  Ackroyd  v.  Sviith  (c),  the  defendants  in  an  action  of 
trespass  quare  clausum  fregit,  pleaded  a  conveyance  to  A.  of  a 
certain  close  together  with  the  right  and  privilege  to  and  for  the 
owners  and  occupiers  of  the  premises  conveyed,  and  all  persons 
bavin  .m  to  resort  thereto,  of  passing  and  repassing  for 

all  purposes  over  the  locus  in  quo,  a  conveyance  by  A.  to  them- 
-  of  the  same  close  and  its  appurtenances,  and  a  user  by 
themselves  "for  their  own  purposes."     On  demurrer,  the  plaintiff 
judgment  on  the  ground  that  the  right  claimed,  not  being 


ill.  Sect.  1,  upon 
whether  such  an  easement 
would  be  within  Lord  Tenterdeu1 

It  ii  undoubtedly  true  that  the  de- 
ii  v.  .-  is  ] 

posed  n>  the  position  here  contended 
-i  mi  ''eat-e- 
is  Died  in  oertaiu  of 
•  'I  t<i  above  i  p,  8)  to 
In    the 
nenionte  to  which  tip- 
refer  (of.  L.  I:.  22  Oh.  in.    707). 
pi .  perbapi 
(1787),  1  T.  B 
1  K.  EL 800 1  which rapports the po 
thai  t  here  maj  be  pi  ivate  or  pi  • 
;  the  reel 

in   .1 


is  distinctly  opposed  to  the  contention, 
and  t he  judgment   in  r.  .1/  U 

land  Rail.  Co.,  oited  in  the  next  para- 
graph of  the  text,  la  an  authority  on 
the  other  Bide. 

It  should,  however,  bo  mentioned 
that  .Mr.  Willes'  note  was  quoted  with- 
out disapproval  in  V  r,  Itmay 
(1863),  S  H.  .-.  0  198,  and  in 
v.  /..  /•'■  i  ( L865),  L9 
C.  B.,  S.  s.  al  p.  897. 

i    |    17:*.'.,  -1  II.  HI.  527  i   -'   Sin.  L.  C. 
p.  132;  :t  ft.  ft.  197. 
Per  Lord  <  lairna,  L.  J.,  /.' 

L868),    l.    B    8 

Oh.  810.     Of.  Haul v.  Butter,  L.  R. 

(1892),  I  <,'■  B   I 
(r)   I860,  10  0.  B.  I'M. 
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[limited  to  purposes  connected  with  the  use  and  enjoyment  of  the      Ackroyd  v. 

close   could  not  be  annexed  to  land  so  as  to  pass  to  a  grantee  as  'ut  t- 

appurtenant  to  it. 

Thorpe   v.   Brumfitt    (a)    is   not   inconsistent  with   Ackroyd  v.  Thorpe  v. 

*  „  .  -.,  ,.  j     Bnnnvtt. 

Smith.  There,  Pollard  was  the  owner  ot  an  mn;  Morrell  granted 
him,  in  exchange  for  an  old  right  of  way  to  the  inn,  a  piece  of 
land  adjoining  the  inn-yard  and  a  right  of  way  for  all  purposes 
through  and  along  a  certain  road  between  the  piece  of  land  con- 
veyed and  a  street.  The  Lords  Justices  held  that  the  new  way 
was  capable  of  being  made  appurtenant  to  the  land  conveyed  and 
passed  with  it ;  for,  construing  the  grant  reasonably,  it  meant  a 
right  of  way  between  the  highway  and  the  yard  of  the  inn,  the 
triangular  piece  of  ground  not  being  intended  to  be  held  as  a 
separate  tenement,  but  being  granted  only  for  the  purpose  of 
being  thrown  into  the  yard,  so  as  to  make  it  a  more  convenient 
boundary  line  between  the  properties  of  the  grantor  and  grantees. 
Mellish,  L.  J.,  observed  that,  in  Ackroyd  v.  Smith,  the  close  to 
which  it  was  sought  to  make  the  way  appendant  was  not  at  the 
end  of  the  road,  and  the  purposes  for  which  the  right  of  way  was 
there  granted  were  to  a  great  extent  unconnected  with  the  use  of 
the  close  to  which  that  right  was  claimed  as  appurtenant. 

In  Bailey  v.  Stephens  (6),  the  principle  of  Ackroyd  v.  Smith  was  ^"jj^ 
applied  to  a  profit  a  prendre,  and  a  claim  of  a  prescriptive  right 
in  the  owners  or  occupiers  of  close  A.  to  enter  close  B.  and  to 
cut  down  and  carry  away  and  convert  to  their  own  use  all  the 
trees  and  wood  growing  and  being  thereon,  as  to  close  A.  apper- 
taining, was  held  void.  "  It  is,"  said  Erie,  C.  J.,  "a  claim  .  .  . 
of  a  right  as  appurtenant  to  the  estate,  and  yet  wholly  uncon- 
nected with  the  estate  ...  I  cannot  find  any  authority  for  such 
a  claim."  Probably  such  a  right  might  be  created  by  agreement, 
and  be  assignable,  as  a  licence  in  gross  coupled  with  a  grant  (c). 

In  Ellis  v.  Mayor  of  Bridgnorth  (d),  a  market  had  from  time  Ellisv.  Mayor 

,  i.    t»   •  i  ,i      i      <•  .i        of  Bridgnorth. 

immemorial  been  held  in  the  street  of  Bridgnorth  betore  the  ■ 
plaintiff's  house;  and  he  claimed  the  right  to  have  a  stall  on 
market  days  before  his  house.  The  defendants  removed  the  market, 
and  the  plaintiff  sued  them  for  the  disturbance  of  his  right.  The 
Court  held  that  the  right  was  probably  conferred  in  consideration 
that  the  holding  the  market  must  necessarily  diminish  on  market 
days  the  trade  of  the  shops,  and  the  shopkeepers  were  therefore 

(a)  1873,  L.  E.  S  Ch.  650.  (c)  See  above,  p.  2. 

(b)  1862,  12  C.  B.,  N.  S.  91.  (d)  1863,  15  C.  B.,  N.  S.  52. 
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Ellis  v 
of  Br. 


-'.■  . 


[privileged  to  advance  their  shops  into  the  market,  that  the 
enjoyment  of  the  Btells  by  them  was  sufficiently  connected  with 
the  enjoyment  of  land  to  satisfy  the  rule  of  law  acted  upon  in 
Ackr>- ,  |  v.  fi  .it It  and  Bailey  v.  Stephens,  and  that,  as  the  right 
originated  in  a  grant  from  the  owners  of  the  market,  their  suc- 
cessors could  not  derogate  from  that  grant  by  changing  the  site 
uf  the  market-place  (o).] 

In  the  case  <>f  Bailey  v.  Appleyard  (b),  it  was  intimated  on 
high  authority  that  a  plea  to  turn  cattle  on  land  generally,  with- 
out stating  fur  what  purpose,  is  bad.  [But  all  that  the  learned 
judge  meant  was,  that  it  must  be  shown  by  proper  averment  in 
the  pleading  in  what  respect  the  right  to  enter  arises  (c).  He 
could  not  have  intended  that  a  plea  of  a  right  of  common  in 
gross  would  be  bad ;  for  it  is  clear  that  such  a  right  may  exist, 
and  that  a  man  may  claim  to  be  entitled,  by  grant  or  by  prescrip- 
tion, to  a  right  of  pasture  in  gross,  giving  to  him  and  his  heirs, 
independently  of  the  possession  of  any  land  or  several  pasture 
by  them,  the  right  of  turning  a  definite  and  limited  number 
of  cattle  upon  the  land  over  which  the  right  of  common  is 
claimed  (d).] 


There  must 
be  two  tene- 


Sect.  5. — There  must  be  Two  distinct  Tenements, — the  Dominant, 
tn  which  the  right  belongs, — and  the  Servient,  upon  which  the 

obligation  is  imposed. 

It  is  obvious  that  if  the  dominant  and  servient  tenements  are 
the  property  of  the  same  owner,  the  exercise  of  the  right  which 
in  other  cases  would  be  the  subject  of  an  easement,  is,  during  the 
continuance  of  his  ownership,  one  of  the  ordinary  rights  of 
property  only,  which  he  may  vary  or  determine  at  pleasure, 
without  in  any  way  increasing  or  diminishing  those  rights. 

It   is  th  itial    that   the  dominant  ami   servient  tene- 

ments   should    belong    to    different    owners:     immediately    they 


utberoa  thia  inbji 

-  •      l.  i:. 

27     Ch.     Div.     122,    and     ainen     there 

quoted. 

(if   OOWM    it    iH    no 
easement   ti  may    inci- 

denteJIj  conf.T  a  benefit  on  .some  tene* 

meat  Other  than  the  dominant  tenement; 


1 
L.  H.  (189:  96. 

t   ,  Per.  267  ;  8  A. 

..  B.  L61,  pet  Littledale,  J. 

per   liaoloi  •'.,  En   2 
(184*     60.  B.  677. 

.  rol.  i',  p.  84  ;   Wei- 
L84D),  6  -M.  .t  W.  .".3G; 
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become  the  property  of  the  same  person  the  inferior  right  of 
easement  is  merged  in  the  higher  title  of  ownership  (a). 

This  principle  is  thus  laid  down  by  Bracton  :  "  Nemini  servire 
potest  fundus  suus  proprius,  quia  prasdiorum,  aliud  liberum, 
aliud  servituti  suppositum"  (b). 

"  Et  talis  dici  poterit  constitutio  qua  domus  domui,  rus  ruri, 
fundus  fundo,  tenementum  tenemento,  subjungatur:  et  non 
tantum  personas  per  se,  vel  tenementum  per  se,  sed  uterque 
simul,  tarn  tenementum,  quam  personaa"  (c). 

<(  A  servitude  is  a  charge  imposed  upon  an  heritage  for  the  use 
and  advantage  of  an  heritage  belonging  to  another  proprietor"  (d). 


There  must 

be  two 
tenements. 


Sect.  6. — By  the  Civil  Law  the  Causes  of  Easements  must  be 

Perpetual. 

By  the  civil  law  the  causes  of  easements  must  be  perpetual  (e). 

It  is  not  to  be  understood  by  this  position  that  the  civil  law 
required  the  enjoyment  of  an  easement  to  be  continuous  and 
necessarily  perpetual,  conditions  which  in  many  cases  would  be 
obviously  impossible  (/)  ;  but  only  that  the  qualities  thus  im- 
pressed upon  the  dominant  and  servient  tenements  should  be  in 
their  nature  permanent,  and  such  as  were  capable  of  continuing 
in  their  present  condition  for  an  indefinite  period. 

If,  from  the  nature  of  the  servient  tenement,  the  enjoyment 
could  only  continue  during  a  limited  space  of  time,  as  where 
water  was  drawn  from  a  mere  artificial  collection,  no  servitude 
was  acquired. 


[Barrington's  Case  (1611),  8  Rep.  136 
b;  Bailey  v.  Stevens  (1862),  12  C.  B., 
N.  S.  91.] 

(a)  Nulli  enim  res  sua  servit. — Dig. 
8,  2,  26,  de  serv.  praed.  urb.  Si  quis 
aedes  quaa  suis  aedibus  servirent  cum 
emisset,  traditas  sibi  accepit,  confusa 
sublataque  servitus  est. — Ibid.  30.  See 
Holmes  v.  Goring  (1824),  2  Bing.  83,  9 
Moore,  166 ;  27  R.  R.  549  ;  [James  v. 
Plant  (1836),  4  A.  &  E.  761]  ;  Hawkins 
v.  Butter,  L.  R.  (1892),  1  Q.  B.  668  ;  and 
see  as  to  merger  below,  Part  IV.  Chap. II. 

(b)  Lib.  4,  f.  220. 

(c)  Ibid.  f.  221. 

(d)  Code  Civil,  art.  637. 

(e)  Foramen  in  imo  pariete  conclavis 
vel  triclinii  quod  esset  proluendi  pavi- 
menti  causa,  id  neque  flumen  esse,  neque 
tempore  acquiri,placuit.  Hoc  ita  verum 
est  si  in  eum  locum  nihil  ex  ccelo  aqua) 


Civil  law. 


veniat :  neque  enim  perpetuam  causam 
habet,  quod  manu  fit ;  at  quod  ex  coelo 
cadit,  etsi  non  assiduo  fit,  ex  naturali 
tamen  causa  fit,  et  ideo  perpetuo  fieri 
existimatur.  Omnes  autem  servitutes 
prajdiorum  perpetuas  causas  habere 
debent ;  et  ideo,  neque  ex  lacu,  neque 
ex  stagno,  concedi  aquae  ductus  potest. 
Stillicidii  quoque  imtnittendi,  naturalis 
et  perpetua  causa  esse  debet. — Dig.  8, 
2,  28,  de  serv.  prced.  urb. 

Servitus  aqua)  ducendac,  vel  hau- 
rienda),  nisi  ex  capite,  vel  ex  fonte  con- 
stitui  non  potest.— Dig.  8,  3,  9,  de  serv. 
praed.  rust. 

(/)  Tales  sunt  servitutes,  ut  non  ha- 
beant  certam  continuamque  possessio- 
nem ;  quia  nemo  tarn  contineuter  ire 
potest,  ut  nullo  momento  possessio  ejus 
interpellari  videatur. — Dig.  8,  1,  14,  de 
serv. 
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civil  law.  The  rale  laid   down   by  Yinnius  is,  "That  a  servitude  has  a 

;al  caase  where  it  is  natural,  though  not  constant,  as  rain- 
water,  which   fulls  naturally,  though  not   constantly;    aud  that 
those  servitudes  which  arise  by  the  act  of  man  have  also  a  per- 
petual can---,  if  the  tenement,  or  any  part  of  it,  has  been  adapted 
■d      paxata)    for   its    enjoyment,   as    the  immission   of 
tee  "'  (a). 
bltw.  •ton  appears  to  have  recognized  this  as  an  essential  ele- 

ment :  after  laying  it  down  that  a  man  may  have  an  assize  for 
di>turbance  of  his  "  haustus  aqua?/'  he  continues,  "  Sed  hoc 
(breve)  non  est  de  cisterna,  quia  cisterna  non  habet  aquam 
perpetuam,  nee  aquam  vivam,  quia  cisterna  imbribus  con- 
cipitnr  "  (b). 
.hies  in  The  want  of  direct  authority  upon  this  point  in  the  law  of 
applying  tl..-      [•,  v  ,,,  j  renders  it  difficult  to  determine  to  what  extent  this 

principle  is  admitted  by  it ;  and  even  in  the  civil  law  it  is  by  no 
means  easy  to  define  the  rule  with  precision.  For  though  it  is 
there  laid  down  that  nothing  which  depended  upon  the  mere  act 
of  man  (quod  maim  fit),  as  a  discharge  through  an  aperture  in  the 
wall  of  water  used  in  washing  the  pavement,  could  constitute  a 
:  vitude,  it  seems  clear  that  a  servitude  might  be  acquired  to 
discharge  smoke  and  steam  arising  from  hot  baths,  the  use  of 
which  would  obviously  be  of  equally  uncertain  duration,  and 
arising  directly  from  the  hand  of  man  (J).  [Perhaps  the  ap- 
parent inconsistency  may  be  explained  by  considering  that,  in 
the  first  instance,  the  tenement  from  which  the  water  is  discharged 
is  i  i  as  the  servient  one,  and  the  rule  prevents  the  ad- 

joining owner  from  insisting  on  a  continuance  of  the  discharge; 
while  in  the  second  instance  the  tenement  discharging  the  smoke 
is  the  dominant  one,  and  the  rule  does  not  apply.  If  the 
owner  of  the  tenement  receiving  the  smoke  were  (per  impossibile) 
t..  insist  on  its  continuing  to  ascend  into  his  room,  the  rule  in 
question  would  become  applicable,  and  would  be  an  answer  to  his 

•    petnom  illis  m(  qaodomnqoe  i    i   Lib.  1,  f.  233. 

<  aon  sit  as-  (r)    [See  below,  p.  17.] 

hiduiim.  i.  r.ili  (</)  Nam  >■;  in  balineu  inqoit  vapori- 

DOO    u8m<1ui"'    plait;  bus, cum  Quintillacuniculum  pergentem 

(|tio<l    ci.iin    i.ut    r:iliicr    '  tain  in    Ursi  Julii    instr  .   po- 

v i « 1  •  ■    •  •,   ut   de-  tuifise  tales  servioiu-n  imponi. —  Dig.  8, 

B|  §  7,  si  sltv.  rind.      Tin-  obaerva* 

ori#  ram  habetar,  u*  ejaaoaasA  tion  in  the  text  also  applies  to  a  right 

pn  -i    !n  parata  Mt,  Qt  of  newerage,   which,   according   to  the 

rami  immiMio.     7ionias,  ad  Inst.  lib.  civil  law,  may  oooatitaM  a  valid  survi- 

'J,  lit.  3.  tudc.— Dig.  8,  1,7,  de  serv.] 


ESSENTIAL    QUALITIES.  17 

[claim.     "Cause"  in   these  instances  seems  to  mean   origin   or      Civil  law. 
motive  power. 

And  now  the  rule,  so  far  as  it  extends  to  the  servient  tene- 
ment, has  been,  not  expressly  but  in  fact,  adopted  in  the  English 
courts,  and  is  illustrated  by  the  cases  of  Arhwright  v.  Oell  (a), 
Wood  v.  Waud  (b),  Greatrex  v.  Hay  ward  (c),  Gaved  v.  Marty  n  [d), 
Mason  v.  Shrewsbury  and  Hereford  Rail.  Co.  (e),  and  Bameshur 
Pershad  Narain  Singh  v.  Koonj  Behari  Pattulc  (/) — all  of  which 
are  discussed  below  (g). 

"  The  right  to  artificial  watercourses,  as  against  the  party 
creating  them,  surely  must  depend  upon  the  character  of  the 
watercourse,  whether  it  be  of  a  permanent  or  temporary  nature, 
and  upon  the  circumstances  under  which  it  was  created.  The 
enjoyment  for  twenty  years  of  a  stream  diverted  or  penned  up  by 
permanent  embankments,  clearly  stands  upon  a  different  footing 
from  the  enjoyment  of  a  flow  of  water  originating  in  the  mode  of 
occupation  or  alteration  of  a  person's  property,  and  presumably 
of  a  temporary  character  and  liable  to  variation. 

"  The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house 
could  not  give  a  right  to  the  neighbour  to  insist  that  the  house 
should  not  be  pulled  down  or  altered  so  as  to  diminish  the 
quantity  of  water  flowing  from  the  roof.  The  flow  of  water  from 
a  drain  for  the  purposes  of  agricultural  improvements  for  twenty 
years  could  not  give  a  right  to  the  neighbour  so  as  to  preclude 
the  proprietor  from  altering  the  level  of  his  drains  for  the  greater 
improvement  of  the  land.  The  state  of  circumstances  in  such 
cases  shows  that  one  party  never  intended  to  give,  nor  the  other 
to  enjoy,  the  use  of  the  stream  as  a  matter  of  right"  (h). 

The  rule  in  Arfcivright  v.  Gell  has  not  up  to  this  time  been  ap- 
plied to  any  easement  other  than  the  right  to  receive  water  ;  and 
the  instances  given  in  the  authorities  on  the  civil  law  all  concern 
the  same  easement.  But  it  is  conceivable  that  the  same  question 
might  be  raised  with  reference  to  other  claims  :  for  instance,  with 
reference  to  a  right  of  way  over  a  structure  erected  for  temporary 
purposes.  And  it  is  conceived  that  the  rule,  which  rests  on  a 
reasonable  basis,  would,  always  be  applied  in  a  proper  case. 

(a)  1839,  5  M.  &  W.  203.  (g)  Part  III.  Chap.  I.     Cf.  N.  E.  R. 

(b)  1849,  3  Exch.  74S.  v.  Elliott  (1860),  1  J.  &  H.  145  ;  10  H.  L. 

(c)  1853,  8  Exch.  291.  C.  333. 

(d)  1865,  19  C.  B.,  N.  S.  732.  (h)  Per   Pollock,  C.  B.,  3   Exch.,  p. 

(e)  1871,  L.  R.  6  Q.  B.  578.  777. 
(/)  1878,  L.  R.  4  App.  Cas.  121. 
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[The  question  here  discussed  may  be  thought  to  have  a  bearing 
on  the  subject  of  support  to  buildings  by  buildings,  which  will 
be  considered  later  (o). 
Mabe  There  is  one  English  case  in  which  a  like  rule  seems  to  have 

been  applied  to  the  dominant  tenement.  In  Maberly  v.  Dowson  (b) , 
a  predecessor  in  title  of  the  plaintiff  had  erected  a  manufactory  or 
workshop  upon  pillars  fixed  into  stone  plinths,  which  stone  plinths 
rested  upon  brickwork  the  bottom  of  which  was  three  feet  below 
the  level  of  the  ground.  A  window  in  this  workshop  had  re- 
mained unobstructed,  for  more  than  twenty  years  ;  and.  the 
plaint  iff  claimed  to  have  an  ancient  light  there.  The  Court  dis- 
allowed the  claim.  "This  building  was  not  attached  to  the  free- 
hold, but  was  a  mere  contrivance  for  temporary  purposes,  and 
would  not  pass  with  the  inheritance.  The  Court  do  not  decide 
what  the  plaintiff's  right  would  have  been  had  this  building  been 
a  part  of  the  freehold;  but  we  think,  considering  the  nature  of 
the  building,  that  it  is  impossible  to  infer  the  consent  of  the 
owner  or  occupier  of  the  adjoining  land,  and  therefore  that  there 
should  be  judgment  for  the  defendant."] 

(o)  Part  III.  Chap.  IV.  Sect.  3.  (b)  1827,  5  L.  J.,  K.  B.  261. 


CHAPTER   III. 


SUBJECTS    OP    EASEMENTS. 


The  number  or  modifications  of  rights  of  this  kind  may  be  Variety  of 
infinite  both  in  their  extent  and  mode  of  enjoyment,  as  the  con- 
venience of  man  in  using  his  property  requires  (a).  "  To  descend 
now,"  says  Lord  Stair,  "  to  the  kinds  of  servitudes,  there  may 
be  as  many  as  there  are  ways  whereby  the  liberty  of  a  house 
or  tenement  may  be  restrained  in  favour  of  another  tenement ; 
for  liberty  and  servitude  are  contraries,  and  the  abatement  of 
the  one  is  the  being  or  enlarging  of  the  other." 

From  the  civil  law  may  be  taken  a  practically  useful  division  Affirmative 
of  easements  into  two  principal  classes,  which  may  be  termed  an  nega  1V€ 
affirmative  and  negative.  Those  coming  under  the  head  of  affir- 
mative easements  authorize  the  commission  of  acts  which,  in  their 
very  inception,  are  positively  injurious  to  another — as  a  right  of 
way  across  a  neighbour's  land,  or  a  right  to  discharge  water — 
every  exercise  of  which  rights  may  be  the  subject  of  an  action. 
Negative  easements  are  injuries  consequentially  only — restricting 
the  owner  of  the  soil  in  the  exercise  of  the  natural  rights  of  pro- 
perty— as  where  he  is  prevented  building  on  his  own  land  to  the 
obstruction  of  lights.  With  respect  to  this  latter  class,  it  is 
evident  that  no  cause  of  action  can  arise  from  their  exercise  ; 
they  can  be  opposed  only  by  an  obstruction  to  their  enjoyment. 

The  English  law   furnishes   the  following  amongst  other  in-  Affirmative, 
stances  of  affirmative  easements  : — 
Rights  of  way. 

[Right  to  make  surface  uneven  by  working  mines  in  such 
manner  as  to  let  it  down  (6). 


(a)  Nullum  est  dubium  quia  plures 
esse  possint  hujus  generis  servitutes, 
pro  diversa  ratione  sodificandi  et  habi- 
tantium  necessitate. — Heineccius,  El. 
J.  C,  Lib.  8,  §  148. 

[But  "  it  must  not  be  supposed  that 
incidents  of  a  novel  kind  can  be  devised 
and  attached  to  property  at  the  fancy 
or  caprice  of  any  owner  " ;  per  Lord 
Brougham  in  Keppel  v.  Bailey  (1833), 


2  M.  &  K.  at  p.  535.    Cf.  Hill  v.  Tupper 
(1863),  2  H.  &  C.  121.] 

(5)  In  Rowbotham  v.  Wilson  (1860), 
8  H.  L.  C.  362,  it  is  laid  down  that  such 
an  easement  may  be  granted  to  the 
owner  of  a  stratum  of  minerals.  It 
should  seem  that  it  might  also  bo 
granted  to  the  owner  of  a  right  to  take 
minerals  in  alieno  solo ;  see  ante,  p.  9, 
as  to  the  distinction. 

3  2 
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Affirmative.  [Right  to  go  on  soil  of  another  to  clear  a  mill  stream  and 

repair    its    banks    (a),    or    to    open    locks    in    time    of 
flood  (fc). 
Right  to  go  on  a  neighbour's  close,  and  draw  water  from  a 

spring  there  (c). 
l:  /::•    |      conduct  water   across   a  neighbour's  land  by  an 

artificial  watercourse,  and  to  go  upon  that  land  for  the 

purpose  of  turning  the  water  into  the  same  (<?)• 
Rii'ht  to  use  or  to  affect  water  of  natural  stream  in  any 

manner  not  justified  by  natural  right, 
Right  to  discharge  water  or  other  matter  on  to  a  neighbour's 

land. 
Right  to  make  spoil  banks  upon  surface  in  course  of  working 

minerals  (e). 
Bight  to  use  close  for  purpose  of  mixing  muck  and  preparing 

manure  there  for  an  adjoining  farm  (/).] 
Right   to    discharge   rain-water   by  a    spout    or  projecting 

eaves  (g). 

Right  to  support  from  a  neighbouring  wall. 

[Right  to  drive  a  pile  into  the  bed  of  a  river  for  the  more 
convenient  use  and  enjoyment  of  a  wharf  (h). 

Rio-ht  to  a  fender  in  a  mill  stream  to  prevent  a  waste  of 
water  (;'). 

Bight  to  have  a  name  plate  on  a  door  (j). 

Right  to  have  a  sign  post  on  a  common  before  a  public- 
house  (k). 

Right  to  affix  a  sign  board  to  the  wall  of  a  neighbouring 
house  (I). 

Right  to  nail  fruit  trees  to  a  wall  (m). 


(a)  Lord     Campbell    in    Bceston    v.  (h)   I                   V.  Eve  (1859),  5  C.  B., 

;..  .v  ii.  996]   1'eter  v.  N.  B.  717. 

!-.-                .668.  (i)    Wood  v.  Ilcwett  (1846),  8  Q.  B. 

v.   i         nan     ■    ' ■  r    Cor-  913. 

porati*n,  L.  EL  (1897),  A.  0.  696.  0)  Lama  v.  Diwon  (1817),  3  C.  B.776. 

166),  4  E.  &  (fc)  Hoare  v.  Metropolitan   Board  of 
Wt        (1874),  L  K.  9  Q.  B.  296. 

(1856),  B  (/)  Moody  v.  8teggle»  (1879),  L.  It. 
12 Oh.  I).  261.     [In  an  American  caHe 

(,;   Rogort  v.  Ta   '      (1867),  1    H.  a  (J                    v.  Pond,  15  Gmy  (Mass.) 

r      *   '         ijan  v.  Ar    .  887),  the  Court  recognized   a  right  to 

2  B.  v  (  .  197.  deposit  merchandise  in  a  passage-way 

(/)   See   /                      ford   (1848),    11  and  hoist  it  from  thence  into  a  window, 

limed  and  for  that  purpose  to  swing  Bhutters 

the  right  as  a  profit  :i  pnodrs.  over  the  passage-way. 

(;)  [Earvoy  v.  WaU$n(VXI%),  L.  H.  (m)  //a^/.uis  v.Wallis  (1763),  2  Wilfl. 

P.  102.]  173. 
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[Right  to  use  a  fascia  embedded  in  a  neighbouring  wall  (a).]     A  Tirmative. 

Eight  to  carry  on  an  offensive  trade. 

Right  to  hang  clothes  on  lines  passing  over  the  neignDOuring 

soil  (b). 
Right  to  bury  in  a  particular  vault  (c). 
[Right  to  pew  in  a  church  (d).~\ 


Negative. 


Continuous 
and  discon- 
tinuous. 


The  principal  negative  easements  are  : — 
Right  to  receive  light  and  air  by  windows. 
Right  to  support  of  neighbouring  soil  [for  buildings  (e).] 

Easements  may  also  be  divided  into  continuous  and  discon- 
tinuous, and  into  apparent  and  non-apparent. 

"  Continuous  servitudes  are  those  of  which  the  enjoyment  is  or 
may  be  continual,  without  the  necessity  of  any  actual  interference 
by  man,  as  a  waterspout,  or  right  to  light  and  air. 

"Discontinuous  servitudes  are  those  the  enjoyment  of  which 
can  only  be  had  by  the  interference  of  man,  as  rights  of  way,  or 
a  right  to  draw  water  "  (/). 

"  Apparent   servitudes   are   those  the  existence  of   which  is  Apparent  and 
shown  by   external  works    (ouvrages    exterieurs),  as  a  door,  a 
window,  a  watercourse. 

"Non-apparent  servitudes  are  those  which  have  no  external 


(a)  See  Francis  v.  Hayward  (1882), 
L.  R.  20  Ch.  D.  773;  22  Oh.  Div.  177. 
The  fascia  was  held  to  be  part  of  the 
plaintiff's  premises  ;  but,  if  it  had  been 
necessary,  the  judges  were  prepared  to 
recognize  an  easement  to  use  it.  Cf. 
Reilly  v.  Booth  (1890),  L.  R.  44  Ch. 
D.  12. 

(b)  See  Drewell  v.  Towler   (1832),  3 

B.  &  Ad.  735.  [A  claim  to  have  trees 
overhanging  a  neighbour's  land  was 
negatived ;  Lemmon  v.  Webb,  L.  R. 
(1894),  A.  C.  1.] 

(c)  Bryan  v.  Whistler  (1828),  8  B.  & 

C.  288 ;  S.  C,  2  Man.  &  Ry.  318 ;  32 
R.  R.  389;  [Moreland  v.  Richardson 
(1856),  22  Beav.  596.] 

(d)  See  Best  on  Presumptions,  p. 
Ill;  Daimey  v.  Dee  (1621),  Cro.  Jac. 
605 ;  Hinde  v.  Charlton  (1866),  L.  R. 
2  C.  P.  104;  Brumfitt  v.  Roberts  (1870), 
L.  R.  5  C.  P.  224;  Qreenway  v.  Hockm 
(1870),  L.  R.  5  C.  P.  235;  Crisp  v. 
Martin  (1876),  L.  R.  2  P.  D.  15;  PMlipps 
v.  HaUiday,  L.  R.  (1891),  A.  C.  223  ; 
Stileman-Gibbard  v.  Wilkinson,  L.  R. 
(1897),  1  Q.  B.  749.] 


(e)  The  learned  author  stated,  in  the 
2nd  edit,  of  this  work,  that  the  right  to 
the  support  of  the  neighbouring  soil  for 
land  not  encumbered  by  buildings,  is 
not  an  easement ;  and  the  subsequent 
decisions  show  that  his  view  was  well 
founded,  and  that  such  a  right  is  an 
ordinary  right  of  property;  see  the 
cases  cited  Part  III.  Chap.  IV.  Sect.  1. 
The  present  work  treats  as  well  of  such 
natural  right  as  of  that  which  is  ac- 
quired by  grant  or  user,  but  the  passage 
in  the  text  applies  of  course  to  the 
latter  only. 

It  has  been  lately  doubted  whether 
the  right  to  support  for  buildings  may 
not  be  after  all  an  affirmative  ease- 
ment; see  Dalton  v.  Aiigus,  quoted  in 
the  section  above  referred  to. 

The  right  to  receive  a  flow  of  water 
of  a  natural  stream  was  formerly  in- 
cluded in  this  class,  but  the  cases  cited 
post,  Part  III.  Chap.  I.,  decide  that  it 
is  an  ordinary  right  of  property,  and 
not  an  easement. 

(/)  Code  Civil,  art.  688. 
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Apparent  and  sign  of  their  existence;  as  the  prohibition  to  build  on  particular 

con-apparent.    ^^  ^  to  ^^  ^^  ft  certain  liei^ht  "  (a). 

This  illustration  of  a  "door"  seems  inexact.  By  "signe  ap- 
parent" appears  to  be  meant  not  merely  some  visible  indication 
of  the  intention  to  use  an  easement,  but  some  permanent  change 
of  one  or  other  of  the  tenements,  indicating  that  one  is  sub- 
jected necessarily  to  the  convenience  of  the  other.  A  "door," 
considered  as  an  opening  for  the  use  of  a  right  of  way,  would 
not  satisfy  this  conditiou  (b). 

"There  are,"  says  Merlin,  "some  servitudes,  which  are  called 
non-apparent  (cachees),  which  manifest  themselves  by  an  exterior 
sign  ;  as,  for  example,  where  I  have  a  right  of  way  in  the  court 
or  garden  of  my  neighbour,  and  I  have  a  door  which  announces 
this  right  of  way  "  (c). 

The  leading  division  of  prsedial  servitudes  in  the  civil  law,  but 
which  appears  to  afford  no  practically  useful  distinction  in  the 
English  law,  is  into  urban  and  rustic  servitudes — the  former  in- 
cluding all  servitudes  relating  to  buildings  wherever  situated  ; 
the  latter,  all  those  relating  to  land  uncovered  by  buildings, 
whether  situated  in  town  or  country. 

The  rustic  servitudes  comprised  rights  of  way  and  water- 
courses and  rights  to  drive  cattle  to  water  (d) ;  the  urban  servi- 
tudes comprehended  all  those  which  belonged  to  a  building,  as 
eaves-droppings,  support  of  beams,  rights  to  light  (e). 


Urban  and 

rusti' 
tudes. 


(a)  Code  Civil,  art.  689.  [These  dis- 
tinctions were  first  found  in  the  Code 
Civil  ;  per  Lord  Blackburn,  L.  R.  6 
App.  I  ^Jl .1 

below,  pane  121,  ff.] 

de  Jurisprudence,  tit. 

ide,  p.  50.     The  case  above  aug- 

liv    Merlin    is   precisely   that  of 

947),  16  If.  A  W. 

484,  substituting  f.ir  a  "door"  a  visible 
oarriaga  drive. 
Pond  nut **iii  ad  prssdiavel  rustica 
Hunt   rel  urbane,  ita  quoqne  el 

iS3  iia  inherent,  rel  rustics  sunt, 
rel  urbane       Pra  •  rant,  looa 

iia  vacua,  in  urbe  area,  ruri  ager ; 
non  enim  loco,  Bed   in 
distingntminr.     Yinni  .  lib.  -, 

tit.  :i. 

Hustioornm     pradionun    jura    aunt 
ten    ■     is,   via,  aqni 
B,  •'«,  pra  f. 

r    ruaticorum    pra  diorum    servi- 
tutea  quidam   oompntari  recti  pitant, 


haustum,  pecoris  ad  aquam  ad- 
pulsum,  jus  pascendi,  calcis  coquendas, 
arenas  Eodiendas.  —Ibid.  §  2. 

(>)  Pxasdioram  urbanorum  servitutes 
sunt  has,  qaSB  ir  liliciis  inhaerent;  ideo 
urbanorum  praadiorum  dicta)  quoniam 
anlificia  omnia  urbana  praadia  appel- 
lamus,  etsi  in  villa  (in  the  country, 
Difj.  50,  15,  211)  aadifioata  sint.  Item 
urbanorum  prauliorutn  servitutes  aunt, 
ut  vicinus  onera  viciui  sustineat,  ut  in 
parietem  ejus  liceat  vicino  ti<jnum  im- 
mittere,  at  Btillioidiam  vel  flumen  re- 
oipiat  quis  in  :<■  lea  aoaa,  vel  in  aream, 
vel  in  cloacam,  ne  alt  in*  quis  tollat  aides 
anas,  no  ltiminibus  vicini  officiat. — Ibid. 
§1- 

Kt  deniqne  projiciendi,  protegen- 
diqne.     I J i ur .  8,  2,  2,  do  serv.  prasd.  urb. 

Jur  oloaoaa  subtends  servitus  est. — 
Ditf.  s,  1,7,  de  m 

Est  el  base  aerritna  no  prospectui 
offioiatnr.  -Dig.  S,  2,  3,  dc  aerv.  prasd. 
orb. 


PART  II. 

OF    THE    ACQUISITION     OF    EASEMENTS. 


INTRODUCTION. 

The  origin  of  some  easements  is  as  ancient  as  that  of  property.  Origin  of 
One  tenement  may  be  subjected  to  the  convenience  of  another  by  easements« 
the  hand  of  nature  itself ;  the  inferior  elevation  of  one  in  relation 
to  the  other  may  subject  it  to  the  fall  of  water  from  the  higher 
ground.  A  similar  disposition  may  be  produced  by  the  act  of 
man  permanently  changing  their  previous  relation,  and  thus 
affixing  to  them  qualities  with  which  they  were  not  originally  in- 
vested ;  as  when,  by  the  erection  of  buildings,  water  is  discharged 
upon  the  neighbouring  land,  or  light  and  air  are  received  through 
a  window.  Other  easements  [involve]  no  apparent  change  in  the 
condition  of  the  two  tenements,  but  exist  only  by  a  repetition  of 
the  acts  of  man,  as  rights  of  way. 

"The  origin  of  servitudes/'  says  an  eminent  French  writer,  "is 
as  ancient  as  that  of  property,  of  which  they  are  a  modification. 
By  their  natural  disposition  the  inferior  lands  were  placed  in  a 
species  of  dependence  on  those  more  elevated,  and  the  first 
possessors  of  the  soil  recognized  the  indispensable  necessity  of 
such  subjections.  When  the  extension  of  cultivation  brought 
men  nearer  together,  and  the  want  of  a  common  defence  formed 
the  first  society,  public  utility  and  safety  led  to  the  conviction, 
that  it  was  necessary  to  restrict  in  certain  cases  rights  legitimate 
in  themselves,  but  the  absolute  exercise  of  which  by  individuals 
could  not  take  place,  without  rendering  some  properties  almost 
valueless.  In  a  short  time  similar  rights  were  stipulated  for  by 
private  persons,  as  matter  of  utility,  or  even  pleasure.  Thus, 
from  the  disposition  of  nature,  the  wants  of  society,  and  the 
agreements  of  individuals,  have  originated  prasdial  servitudes"  (a). 

(a)  Pardessus,  Traite  des  Servitudes,  S.  1. 
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Civil  law.  By  the  civil  law,  the  origin  of  servitudes  was  referred  to  "  lex, 

natura  loci,  vetustas"  (a). 

Law  of  By  the  law  of  England,  the  origin  of  rights  of  this  kind  [other 

than  the  "  natural  "  or  common  law  righta  above  described],  ia 
referred  either  to  an  express  contract  between  the  parties,  or  to  a 
similar  contract  implied  from  the  peculiar  relation  of  the  parties 
at  the  time  fchey  became  possessed  of  their  respective  tenements, 
or  from  the  long  continued  exercise  of  the  right  (It). 

[The  cases  of  natural  right  have  already  been  referred  to  and 
will  be  further  defined  in  treating  of  watercourses  and  the  right 
of  support.]  The  cases  of  express  agreement  are  of  comparatively 
rare  occurrence,  and  present,  for  the  most  part,  but  little  diffi- 
culty, as  Ear,  at  least,  as  concerns  the  mere  extent  of  the  right  so 
conferred.  By  far  the  greater  proportion  of  easements  rest  on 
implied  agreements,  the  terms  and  conditions  of  which  can  be 
collected  only  from  the  actual  amount  of  enjoyment  proved  to 
have  been  had. 

(n)   In  summ/i  tria  sunt  per  qua1  infe-  vitutes)  Bine  constitutione  per  longum 

rior  locus  superiori  servit.    Lex,  natura  usum  continuum  et  pacificum,  et  non 

loci,  vetustas,  qua'  semper  pro  lege  hab-  interruptum  per  aliquod  impedimentum 

etur;  minuendarum  scilicet  litium  causa.  oontiarium,    ex    patientia    inter    pr8B* 

— Dig.  39,  3,  2,  de  aq.  et  aq.  pi.  arc. ;  eentes,  quae  trahitur  ad  conseusum." 

Cod.  7,  22,  2,  de  longi  temporis.  But  it  is  now  generally  thought  that, 

(I)  [See  the  judgment  of  Littledale,  in  the  absence  of  fraud,  continuous  pos- 

J.,  in  Moore  v.  /              i.  1^2-i),  3  B.  &  C.  session  alone  should,  in  English  as  in 

'.'••i'.'-,  27&.B.875;  and  Angus  y.  Dalton  Roman   law,   be   held  to  constitute  a 

( ls77i.   L.  R.  3  Q.  B.  D.  at  p.  93,  per  valid  title,  without  resort  being  had  to 

Lush,  J.     And  so  Bractou  says  (lib.  4,  the  fiction  of  an  agreement.  ] 
cap.  37),  "  Item  pertinero  poterunt  (ser- 


CHAPTER   I. 

OF   THE    ACQUISITION    OF   EASEMENTS    BY    EXPRESS    AGREEMENT. 

Sect.  1. — Nature  of  the  Instrument. 
(a.)   Common  Law. 

[Law  and  equity  are  now  administered  concurrently  in  all  the   Distinction 
courts  (a).  But  the  distinction  between  legal  and  equitable  rights  ^^quity™ 
is  still  material  in  certain  cases,  as  in  the  case  of  a  voluntary 
grant  or  agreement  for  a  grant,  or  where  a  purchase  for  value 
without  notice  is  pleaded;   and  it  is  convenient  to  treat   them 
separately.] 

Whatever  doubts  may  formerly  have  existed  as  to  the  creation   ExpresB  con- 

of  easements   bv  express  agreement,  it  seems  to  be  now  fully  cession  of 

J  r  o  >  *     easement  can 

settled  that,  like  all  other  incorporeal  hereditaments,  they  can  be   be  by  deed 
created,  [so  as  to  be  legally  appurtenant  to  property,]  only  by  an   on  y# 
instrument  under  seal  (b). 

"  And  here,"  says  Lord  Coke  (c),  "  is  implied  a  division  of  fee 
or  inheritance  ;  viz.,  into  corporeal,  as  lands  and  tenements,  which 
lie  in  livery  (d),  comprehended  in  this  word  feoffment,  and  may 
pass  by  livery,  by  deed,  or  without  deed ;  and  incorporeal,  which 
lie  in  grant,  which  cannot  pass  by  livery,  but  by  deed,  as  ad- 
vowsons,  commons,  &c. ;  ....  and  the  deed  of  incorporeate 
inheritances  doth  equal  the  livery  of  corporeate  ....  Grant, 
concessio,  is  properly  of  things  incorporeate,  which,  as  hath  been 
said,  cannot  pass  without  deed"  (e). 

The  only  exception  to  the  general  rule  appears  to  be  in  the   Coparceners, 
case   of   coparceners  ;    for,  as  "  land  or  other  things  that  lie  in 
livery   may  pass  between  them  without  deed,   so  also  may  in- 
corporeal hereditaments  which  lie  in  grant"  (/). 

Nevertheless,  questions   of  considerable   difficulty  and   nicety   Effect  of  a 


licence. 


(a)  Jud.  Act,  1873,  ss.  24,  25.  (e)   Rex  v.  Inhabitants  of   Horndon. 

(6)   [Or  by  will;   Pearson  v.  Spencer  on-the-Hill    (181G),    4    M.    &   S.   562; 

(1863),  3  B.  &  S.  761.]  and  Hewlins  v.  Shippam  and  Cocker  v. 

(c)  Co.  Litt.  9  a.     '  Coivper,  below. 

(d)  [Corporeal  hereditaments  now  lie  (/)  Johnsonv.  WilUon  (1741),  Willes, 
in  grant  also  ;  8  &  9  Vict.  c.  106.]  253  ;  Co.  Litt.  169 ;  21  Edw.  3,  2. 
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of  a 
licence. 


Liceuce  may 

work 

ex  tine '.ion  of 

an  easement. 


licence 
revocable. 


been  raifi  I  i  the  effect  of  a  licence;  and  it  has  been 

contended,  "  that  a  beneficial  privilege  in  land  may  be  granted 
without  deed,  ami,  notwithstanding  the  Statute  of  Frauds,  with- 
out writing  ' 

T|..  n  b  review  of  the  authorities,  however,  it  would  appear  that 
isition  cannot  be  considered  as  law ;  and  that  the  utmost 
in  this  respect]  of  a  licence  is,  that  it  may  work  the  ex- 
tingnishment  of  an  existing  easement, — as  where  permission  is 
riven  to  a  man  to  erect  something  on  his  own  land  which  is  in- 
compatible with  the  continuance  of  some  easement  over  it,  to 
which  the  licensor  was  entitled. 

[It  should  be  remembered,  in  considering  the  cases  on  the 
point,  that  a  mere  parol  licence,  not  coupled  with  a  grant,  is  at 
law  revocable  at  any  time  by  the  licensor.  But  the  licensee  is  not 
aer  until  the  licence  is  revoked ;  and  he  has  a  reasonable 
time  after  the  withdrawal  of  the  licence,  to  go  off  the  land  and  to 
remove  goods  which  he  has  been  licensed  to  place  there  (6).] 

In  Winter  v.  Broehwell   (c),  the  declaration   stated,  that  the 

plaintiff  was  entitled  to  an  easement  of  a  passage  for  light  and  air 

to  his  dwelling-house,  through  an  ancient  window,  over  an  open 

space  of  laud  of  the  defendant,  and  that,  by  means  of  such  open 

space,  noisome   smells   from  the   defendant's  house  evaporated, 

without  occasioning  any  nuisance  to  the  occupier  of  the  plaintiff's 

house,  and  that  the  defendant  wrongfully  erected  a  skylight  above 

the  plaintiff's  ancient  window,  and  covering  the  open  space  above 

l,by  means  of  which  "  the  light  and  air  were  prevented 

og  the  plaintiff's  window  and  into  his  house,  and  noisome 

smells,  arising  from  the  adjoining  house,  were  prevented  from 

evaporating,  and  entered  the  plaintiff's  dwelling-house."     The 

endant  pleaded  the  general  issue. 

It  appeared   in  evidence  that  the  open  space  "which  belonged 

to  the  defendant's  house  had  been  inclosed  and  covered  by  a 

skylight  in  the  manner  stated,  with  the  express  consent  and  appro- 

the  plaintiff,  obtained   before  the  inclosure  was  made, 

..    leave  to  have  part  of  the  framework  nailed  against 

all  ;  some  time  after  it  was  finished,  the  plaintiff  objected  to 

it,  and  gave  notice  to  have  it  removed  j  but  Lord  Ellenborough 


(„)   1817,  7  T;in, i 

(},)  i  i  L870),  L   EL 

B  C  P.  884  ;  .'.Mo    ■, .  L874), 


L.  EL  B  Q   B.  400. 

(r)    1807,  B  Kast,  308;  9  R.  R.  451. 
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was  of  opinion,  that  the  licence  given  by  the  plaintiff  to  erect  the  Winter  v. 
skylight,  having  been  acted  upon  by  the  defendant  and  the  Brochwell.^ 
expense  iucurred,  could  not  be  recalled,  and  the  defendant  made 
a  wrongdoer,  at  least  not  without  putting  him  in  the  same  situa- 
tion as  before,  by  offering  to  pay  all  the  expenses  which  had  been 
incurred  in  consequence  of  it.  And,  under  this  direction,  the 
defendant  obtained  a  verdict." 

On  a  motion  for  a  new  trial,  in  support  of  which  no  argument 
appears  to  have  been  advanced,  his  Lordship  said,  "  That  the 
point  was  new  to  him  when  it  occurred  at  the  trial,  but  he  then 
thought  it  very  unreasonable,  that,  after  a  party  had  been  led  to 
incur  expense  in  consequence  of  having  a  licence  from  another  to 
do  an  act,  and  the  licence  had  been  acted  upon,  that  the  other 
should  be  permitted  to  recall  his  licence  and  treat  the  first  as  a 
trespasser  for  having  done  that  very  act.  That  he  had  afterwards 
looked  into  the  books  upon  this  point,  and  found  himself  justified 
by  the  case  of  Webb  v.  Paternoster  (a),  where  Haughton,  J.,  lays 
down  this  rule,  that  a  licence  executed  is  not  countermandable, 
but  only  where  it  is  executory.  And  here  the  licence  was 
executed." 

It  is  to  be  observed,  in  this  case,  that  the  action  was  brought 
for  the  consequential  injury  only,  and  not  for  the  trespass  com- 
mitted on  the  plaintiff's  land  by  affixing  the  iron  work  to  his  wall, 
as  to  which  no  point  appears  to  have  been  made.  The  question 
arising  on  the  Statute  of  Frauds,  as  to  this  being  an  interest  in 
land,  was,  we  are  told  in  a  note,  "  stated  and  overruled."  The 
most  important  observation  which  suggests  itself  is  on  the  state- 
ment of  the  injury  in  the  declaration.  The  complaint  appears  to 
have  been  twofold  :  that  is  to  say,  the  plaintiff  complained  that 
his  easement — his  passage  of  light  and  air  to  his  ancient  window, 
was  obstructed,  and  also  that  he  had  been  deprived  of  a  distinct 
right,  which  every  owner  of  property  possesses  without  any  pre- 
scription, and  which  can  only  be  infringed  upon  by  the  acquisition 
of  an  easement  on  the  part  of  his  neighbour ;  viz.,  a  right  to 
enjoy  his  property  without  being  subject  to  any  private  nuisances, 
such  as  the  noisome  smells  mentioned  in  this  case.  From  the 
loose  manner  in  which  the  case  is  reported,  it  is  not  easy  to  say 
whether  the  smells  proceeded  from  the  defendant's  house,  or  from 


(a)  1620,  Palmer,  71 ;  2  Roll.  Rep.  152;  Poph.  151. 
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Smith. 


the  house  of  a  third  party  ;  in  lit  wlitu  v.  Shippam,  the  latter  was 
considered  to  have  been  the  case.  Nor  does  it  appear  from  the 
statement  of  facts  in  the  report,  whether  any  such  smells  had 
actually  been  caused  by  the  defendant,  or  whether,  supposing  any 
such  smells  to  have  been  produced,  evidence  of  a  prescriptive 
right  to  make  such  b  nuisance  was  adduced  on  the  part  of  the 
defendant,  the  only  injury  alluded  to  in  the  judgment  being  the 
obstruction  to  the  light  and  air.  This  case  appears  to  have 
undergone  very  little  consideration  (a). 

hn mi  v.  Smith  (!>)  was  an  action  brought  for  diverting  a 
watercourse  from  the  plaintiff's  mill.  The  declaration  stated 
the  plaintiff's  possession  of  a  mill,  and  that  by  reason  thereof  he 
was  entitled  to  the  use  and  benefit  of  the  water  of  a  rivulet, 
which,  until  the  interruption  complained  of,  flowed  through  a 
tunnel  into  another  stream,  whereon  the  plaintiff's  mill  was 
built;  but  that  defendant  cut  a  channel,  and  thereby  diverted  the 
water  from  running  into  the  said  tunnel,  and  so  to  the  mill. 

At  the  trial,  it  appeared  that  the  tunnel  was  made  in  the  de- 
fendant's land,  and  fixed  into  the  ground  with  stone-work  ;  that 
tin-  defendant  agreed  for  a  guinea  to  let  the  plaintiff  lay  the 
tunnel,  for  the  purpose  of  conveying  the  water  to  the  mill ;  that 
defendant  even  assisted  at  the  making  of  the  tunnel,  under  the 
plaintiff's  directions;  but  no  conveyance  was  made  of  the  land  to 
the  plaintiff;  the  guinea  was  afterwards  tendered  to  the  defen- 
dant, but  he  refused  to  receive  it,  or  to  give  his  assent  to  the 
continuance  of  the  tunnel,  and  made  the  obstruction  complained 
of.  A  verdict  having  passed  for  the  plaintiff,  with  leave  to  move 
to  enter  a  nonsuit,  in  opposition  to  a  rule  obtained  for  this  pur- 
pose, it  was  contended,  "that  it  was  sufficient  for  the  plaintiff, 
against  a  wrongdoer,  to  declare  upon  his  possession  of  the  mill 
with  the  appurienants;  "  but  Lord  Ellenborough  said,  "  Such  an 
allegation  could  not  be  sustained  without  showing  that  the  appur- 
tennitt-  were  legally  such.  Now  hero  the  title  to  have  the  water 
flowing  in  the  tunnel  over  the  defendant's  hmd  could  not  pass,  by 
■•■■   without  dud,  and  the  plaintiff  could  not   be  entitled 


(a)    [It    in,    bo* 

law  by  'I 'itninl,  0.  .(.,  it. 
c  i!i'l  |"»-t,  in  ti.iH  c  hiiptcr;  iiml  (as  waa 
by  Al<lerH"ti,  H.,  in    I 

\mih  decided  on  groonda  in- 
fcppliotblfl  to  caeca  bh  to  the  mode  of 


:m    easement.     In    Bav         r. 

'  i  L86]  i,   10  0.  B.,  N.  S.  711, 

Williams,  .).,  said  that  Winter  v.  Brock' 

I  ivo  not  been 

in  tin-  lead  Hhaken  bytobeeq  lent  cases.] 

(b)  L808,  A  Bast,  107 1   7  K.  It.  533. 
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to  it,  as  stated  in  the  declaration,  by  reason  of  his  possession  of     FenUmtmv. 
the  mill ;  but  he  had  it  by  the  licence  of  the  defendant,  or  by         Smith. 
contract  with  him  :  and  if  by  licence,  it  was   revocable  at  any 
time.     The  enjoyment,  with  the  defendant's  assent,  was  not  left 
as  evidence  to  the  jury  to  presume  a  grant,  but  it  was  supposed 
that  it  gave  a  title  in  point  of  law,  which  it  clearly  did  not." 

This  case  is  not  only  clear  and  positive  in  its  language,  but  it 
derives  additional  importance  as  showing  the  construction  that 
ought  to  be  put  upon  any  ambiguity  of  language  occurring  in  a 
subsequent  decision  of  the  same  learned  Judge  in  Winter  v. 
Brockwell ;  as  it  can  hardly  be  supposed,  that  if  he  had  changed 
his  opinion,  and  adopted  a  view  quite  contrary  to  that  previously 
expressed  by  him,  he  would  not  have  made  some  allusion  to  the 
case  in  which  he  had  before  given  such  a  decided  opinion. 

The  principal  authority  in  support  of  the  position — that  a  Tayler  y. 
parol  licence,  when  executed,  can  pass  an  incorporeal  heredita- 
ment— is  the  case  of  Tayler  v.  Waters  (a).  Gibbs,  C.  J.,  in 
delivering  the  judgment  of  the  Court  in  that  case,  said,  "  This 
was  an  action  against  the  door-keeper  of  the  Opera  House,  for 
denying  admission  to  the  plaintiff,  who  was  the  holder  of  a 
silver  ticket,  purporting  to  give  him  an  entrance  into  that 
theatre  for  twenty-one  years.  It  was  objected,  that  the  right 
claimed  was  an  interest  in  land,  and,  being  for  more  than  three 
years,  could  not  pass  without  a  writing,  signed  by  the  party,  or 
his  agent  authorized  in  writing,  and  that  W.  Tayler  was  not  so 
authorized  by  the  trustees.  And  it  was  further  insisted  by  the 
defendant,  that  such  an  interest  could  only  pass  by  deed.  The 
answer  given  to  these  objections  was,  that  this  was  not  an 
interest  in  land,  but  a  licence  irrevocable  to  permit  the  plaintiff 
to  enjoy  certain  privileges  thereon,  and  was  not  required  to  be 
in  writing  by  the  Statute  of  Frauds,  though  it  extended  beyond 
the  term  of  three  years,  and,  consequently,  might  be  granted 
without  a  deed ;  and  though  W.  Tayler  had  affected  to  grant 
this  by  deed,  it  may  bind  the  trustees  not  as  their  deed,  but  as 
a  licence  authorized  by  them.  In  support  of  this  doctrine,  the 
following  cases  are  found  : — Webb  v.  Paternoster  (6),  licence  to 
the  plaintiff  from  Sir  W.  Plummer  to  lay  a  stack  of  hay  on  his 
land  for  a  reasonable  time;  afterwards  Sir  W.  Plummer  leased 


(a)  1817,  7  Taunt.  382  ;  18  R.  R.  499. 

(6)  1620,  Palm.  71 ;  S.  C,  2  Ro.  Rep.  152 ;  Poph.  151. 
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Tayhr  v.  the  laud,  and  the  lessee  turned  in  his  cattle  and  ate  the  hay, 
Water*-  for  which  this  action  was  brought.  The  Court  held  that  such 
licence  was  good,  and  could  not  be  countermanded  within  a 
reasonable  time;  but  that  more  than  a  reasonable  time  had 
elapsed,  half-a-year,  and  therefore  the  licence  was  at  end.  This 
case  was  recognized  and  acted  upon  by  Lord  Ellenborough  and 
the  Court  of  King's  Bench  in  Winter  v.  Broclncell  (a).  This 
shows  that  a  beneficial  licence,  to  be  exercised  upon  laud,  may 
be  granted  without  deed,  and  cannot  be  countermanded,  at  least 
after  it  has  been  acted  upon  ;  and  this  would,  also,  be  sufficient 
to  show  that  this  is  not  such  an  interest  in  laud  as,  by  the 
Statute  of  frauds,  can  only  pass  by  writing;  but  if  any  doubt 
remained  upon  the  latter  point,  it  has  been  long  ago  expressly 
decided  by  the  Court  of  King's  Bench  in  the  case  of  Wood 
v.  Lake  (6),  better  reported  in  a  MS.  book  of  Mr.  Justice 
Burrough,  p.  51. — 'Licence  to  stack  coals  on  the  defendant's 
close  for  seven  years  cannot  be  revoked  at  the  end  of  three/ 
These  cases  abundantly  prove  that  a  licence  to  enjoy  a  bene- 
ficial privilege  on  land  may  be  granted  without  deed,  and,  not- 
withstanding the  Statute  of  Frauds,  without  writing.  What 
the  plaintiff  claims  is  a  licence  of  this  description,  and  not  an 
interest  in  the  land.  That  it  was  in  the  ordinary  course  of 
management  to  make  such  grants  appears  from  the  plaintiff 
not  having  been  disturbed  by  the  trustees  while  they  had  pos- 
session for  some  years,  at  least  in  and  after  1800.  He  is, 
therefore,  entitled  to  exercise  the  licence  granted  to  him,  and 
may  maintain  the  present  action  against  the  defendant,  who 
has  disturbed  him  in  it." 

Assuming  the  right  here  claimed  by  the  plaintiff  to  be  an 
easement,  it  must  be  conceded  that  this  case  would  be  a  direct 
authority  for  the  position  that  an  easement  may  be  created  by 
parol  ;  it  does  not,  however,  rest  on  the  foundation  of  any 
prerioni  decision,  except  that  in  Sayer;  the  case  of  Webb  v. 
/  U  t  is  in  reality  a  mere  dictum,  as  the  Court  was  not 

called  u pf ui  to  decide  the  question  as  to  the  validity  of  the 
licence  ;  and  the  case  of  Winter  v.  Brockwell,  on  which  the 
Chief  Justice  Beams  principally  to  rely,  is  clearly  no  authority 
for  the  position  it  is  here  cited  to  support,  as  is  shown  by  several 


(.i)   L8tt  -:    9B.B.4M.  (>■)   1751,  Sayer,  3. 
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subsequent  cases,  in  which  the  judgment  of  Lord   Ellenborough       Taylcr  v. 
has  been  fully  considered  (a).  Waters. 

Thus,  comparatively  unsupported  by  any  earlier  authority,  it 
is  directly  at  variance  with  numerous  later  decisions,  in  two  of 
which  the  question  has  been  most  elaborately  discussed. 

In  the  case  of  Hewlins  v.  Shippam  (b),  for  a  valuable  con-  iicwlinsv. 
sideration  given  by  the  plaintiff  to  the  defendant,  he  assented  to  ippar 
the  plaintiff's  making  a  drain  at  his  own  expense  in  his  (the  de- 
fendant's) land.  The  plaintiff  made  his  drain  at  a  considerable 
expense.  In  an  action  brought  against  the  defendant  for  after- 
wards stopping  up  the  drain,  Graham,  B.,  was  of  opinion  that 
the  right  claimed  under  the  licence  granted  by  the  defendant  to 
have  the  drain  in  the  soil  of  another,  was  an  uncertain  interest  in 
the  land,  within  the  first  section  of  the  Statute  of  Frauds :  and 
not  being  granted  by  any  instrument  in  writing,  the  plaintiff  ac- 
quired under  it  a  right  at  will  only,  which  was  determined  by  the 
defendant's  stopping  up  the  drain.  He  therefore  directed  a  non- 
suit, with  leave  to  the  plaintiff  to  move  to  enter  a  verdict. 

A  rule  having  been  obtained  to  set  aside  the  nonsuit,  the  Court 
upon  argument  discharged  it.  The  elaborate  judgment  of  the 
Court,  in  which  all  the  authorities  are  reviewed,  was  delivered  by 
Bayley,  J.  "  A  right  of  way  or  a  right  of  passage  for  water," 
said  the  learned  Judge,  "  (where  it  does  not  create  an  interest  in 
the  land),  is  an  incorporeal  right,  and  stands  upon  the  same 
footing  with  other  incorporeal  rights,  such  as  rights  of  common, 
rents,  advowsons,  &c.  It  lies  not  in  livery  but  in  grant,  and  a 
freehold  interest  in  it  cannot  be  created  or  passed  (even  if  a 
chattel  interest  may,  which  I  think  it  cannot),  otherwise  than  by 
deed.  Termes  de  la  Ley,  a  book  of  great  antiquity  and  accuracy, 
defines  an  easement  to  be  a  privilege  that  one  neighbour  hath  of 
another  by  charter  or  prescription,  without  profit ;  and  it  instances, 
'  as  a  way  or  sink  through  his  land,  or  such  like.'  In  Co.  Litt. 
9a,  Lord  Coke  distinguishes  between  corporeal  things  which  lie 
in  livery,  and  incorporeal  which  lie  in  grant,  and  cannot  pass  but 
by  deed,  as  advowsons,  commons,  &c;  and  it  seems  to  be  his 
opinion,  that  (except  in  certain  specified  cases),  where  livery  is 


(a)  Hewlins  v.  Shippam,  Liggins  v.  (b)   1826,  5  B.  &  Cr.  221 ;   S.  C,  7  D. 

Inge,  Cocker  v.  Cowper.  &  R.  783  ;  31  R.  R.  757. 
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the  one,  a  deed  is  necessary  as  to  the  other.    The 

ff>'H»— ■■      same  may  be  collected  from  the  passage  already  cited  from  Co. 

L  .  Iu  Co.  Litt.  169,  the  excepted  case  of  parceners  is 

mentioned  :  and  there  it  is  said,  that  though  common  of  estovers 

or  pasture,  or  a  corody,  or  a  way,  lie  in   grant,  they  may,  upon 

rtition  between  t)u  para  ner*,be  granted  without  deed.    So  both 

Littleton  and  Lord  Coke  state,  in  the  same  part,  that  a  rent  may 

I  in  the  ease  of  parceners  for  owelty  of  partition  with- 

and  Lord  Coke  notices  that  rents,  commons,  advowsons, 

and  the  like,  that  lie  in  grant,  though  they  cannot  pass  without 

liYided  between  parceners  by  parol  without  deed. 

Chattels,  whether  real  or  personal,  may  in  general  be  granted 

without  Sheppard's  Touchstone,  232;  and  in  the  case  of 

things  lying  in  livery,  a  demise  thereof  maybe  made  for  any 

number  of  years  at  common  law  without  deed  ;  but  Lord  Coke, 

in  Co.  Litt.  85o,  makes   a   distinction   between  original  chattels 

and  chattels  created  out  of  a  freehold  lying  in  grant,  that  the 

former  may  pass  without  deed,  the  latter  cannot  be  created  or 

pass  without  it;  and  whether  there  is  a  distinction  in  this  respect 

between  chattel  interests  created  out  of  freeholds  lying  in  livery 

and  freeholds  lying  iu  grant  (which  I  think  there  is  not),  it  is  not 

necessary  to  decide,  because  this  is  the  case  of  a  freehold,  not  of 

a  chattel  interest.     Sheppard,  in  his  Touchst.  231,  lays  it  down, 

that  a  licence  or  liberty  (amongst  other  things)  cannot  be  created 

ted  to  an  estate  of  inheritance  or  freehold  without  deed. 

Iu  2  Holle's  Abr.  02,  it  is  laid  down  that  a  thing  lying  merely  in 

•  cannot  pass  without  deed.     In  9  Co.  9,  it  is  said,  arguendo, 

that  tenant  for  life  cannot  by  word  without  deed  have  the  privilege 

of  being  dispunishable  for  waste;  and  that  position  is  adopted  in 

She]  Touchst.  p.  231.    In  Gilbert's  Law  of  Evidence,  p.  96, 

t'.th  edition,  this  is  laid  down:  'If  a  man  shows  title  to  a  thing 

lying  in  grant,  h  fails  if  the  seal  be  torn  off  from  his  deed;  for  a 

not  show  a  title  to  a  thing  lying  in  solemn  agreement, 

but  by  solemn  agreement  ;  and  there  can  be  no  solemn  agreement 

without  a  seal,  so  that  possession  alone  is  not  sufficient,  since  the 

thing  itself  does  not  lie  in  possession  but  in  agreement;  therefore 

a  man  cannot  claim  a  title  to  a  watercourse  but  by  deed,  and  under 

//'    hop  of  Carlisle  (a)  is  at  variance  with 


i  0  L798,  2  II.  lil.  2Z'J. 


BY    EXPRESS    AGREEMENT.  33 

the  position  laid   down   by  Lord   Chief  Baron  Gilbert,  that  the      Hewlinsv. 
party  fails  if  the  seal  be  torn  off  the  deed.     It  was  decided  in  that  ippar 

case,  that,  if  the  deed  be  destroyed,  other  evidence  may  be  given 
to  show  that  the  thing  was  once  granted.  The  general  position, 
however,  that  a  man  cannot  claim  title  to  a  thing  lying  in  grant, 
but  by  deed,  was  not  questioned  in  that  case.  In  Monk  v. 
Butler  (a),  where  the  plaintiff  in  replevin  answered  an  avowry  for 
damage  feasant  by  a  plea  of  licence  from  a  commoner  who  had 
right  for  twenty  beasts,  it  was  objected,  that,  if  the  commoner 
could  license,  he  could  not  do  so  without  deed  ;  and  of  that 
opinion  was  the  whole  Court.  In  Rumsey  v.  Rawson  (b)  the 
objection  to  such  a  licence  on  the  account  of  its  not  being  stated 
to  be  by  deed,  after  verdict  for  the  plaintiff  on  a  collateral  issue, 
was  overruled,  because  the  licence  was  only  to  take  the  profit 
unica,  vice,  and  because  no  estate  passed  by  it.  Yet  in  a  sub- 
sequent case  of  Hoshins  v.  Robins  (c)  a  similar  objection  was 
overruled,  not  on  the  ground  that  a  parol  licence  would  be 
sufficient,  but  on  the  ground  that  the  objection  to  the  mode  of 
pleading  the  licence  was  waived  by  an  issue  on  a  collateral  point, 
and  that  after  verdict  on  such  issue  it  must  be  taken  that  the 
licence  was  by  deed;  but,  according  to  the  report  in  Saunders, 
Hale,  C.  J.,  and  the  Court,  seemed  to  be  of  opinion,  that  the 
licence  could  not  be  granted  without  deed.  In  Harrison  v. 
Parker  (d),  where  liberty  and  licence,  power  and  authority,  were 
granted  to  the  plaintiff  and  his  heirs  to  build  a  bridge  across  a 
river,  from  plaintiff's  close  to  a  close  of  Sir  George  Warren,  and 
liberty  and  licence  to  plaintiff  to  lay  the  foundations  of  one  end 
on  Sir  G.'s  close,  the  grant  was  by  deed.  And  in  Fentiman  v. 
Smith  (e),  where  the  plaintiff  claimed  to  have  passage  for  water 
by  a  tunnel  over  defendant's  land,  Lord  Ellenborough  lays  it 
down  distinctly :  '  The  title  to  have  the  water  flowing  in  the 
tunnel  over  defendant's  land  could  not  pass  by  parol  licence 
without  deed.'  Upon  these  authorities  we  are  of  opinion,  that, 
although  a  parol  licence  might  be  an  excuse  for  a  trespass  till 
such  licence  were  countermanded,  that  a  right  and  title  to  have 
passage  for  the  water,  for  a  freehold  interest,  required  a  deed  to 
create  it ;  and  that,  as  there  has  been  no  deed  in  this  case,  the 


(a)  1620,  Cro.  Jac.  574.  327. 

(b)  1681,  1  Vent.  18,  25.  (d)   1805,  6  East,  154;  8  R.  R.  434. 

(c)  1683,  1  Vent.  123,  163  ;  2  Saund.  (e)  1803,  4  East,  107 ;  7  R.  R.  533. 
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present  action,  which  is  founded  on  a  right  and  title,  eauuot  be 
.  .  supported.  The  case  of  Winter  v.  Brockwell  (a),  which  was  relied 
upon  on  the  part  of  the  plaintiff,  appears  clearly  distinguishable 
from  the  present.  All  that  the  defendant  there  did,  he  did  upon 
hit  won  land.  He  claimed  no  right  or  easement  upon  the 
plaintiff's.  The  plaintiff  claimed  a  right  and  easement  against 
him,  viz.,  the  privilege  of  light  and  air  through  a  parlour  window, 
and  a  free  passage  Eor  the  smells  of  an  adjoining  house  through 
defend  a  ;  and  the  uuly  point  decided  there  was,  that,  as 

the  plaint  ill'  had  consented  to  the  obstruction  of  such  his  ease- 
ment, and  had  allowed  the  defendant  to  incur  expense  in  making 
such  obstruction,  he  could  not  retract  that  consent  without  reim- 
bursing the  defendant  that  expense.  But  that  was  not  the  case 
of  the  grant  of  an  easement  to  be  exercised  upon  the  grantor's 
laud,  but  a  permission  to  the  grantee  to  use  his  own  land  in  a 
way  in  which,  but  for  an  easement  of  the  plaintiff's,  such  grantee 
would  have  had  a  clear  right  to  use  it.  Webb  v.  Paternoster  (b), 
W'i'od  v.  Lake  (c),  aud  Tayler  v.  Waters  (d),  were  not  cases  of 
freehold  interest,  and  in  none  of  them  was  the  objection  taken 
that  the  right  lay  in  grant,  and  therefore  could  not  pass  without 
deed.  These,  therefore,  cannot  be  considered  as  authorities  upon 
the  poiut  :  and  on  these  grounds,  therefore — that  the  right 
claimed  by  the  declaration  is  a  freehold  right;  and  that,  if  the 
thing  claimed  is  to  be  considered  as  an  easement,  not  an  interest 
in  the  land,  such  a  right  cannot  be  created  without  deed — we  are 
of  opinion  that  the  nonsuit  was  right,  and  that  the  rule  ought  to 
be  discharged." 

In  Bryan  v.  Whistler  (e),  the  right  to  be  buried  in  a  particular 

vault  WES  held  to  be  an  easement  capable  of  being  created  by 

died  only  ;  and  therefore  a  parol  agreement  not  under  seal  was 

held  to  confer  no  right,  though  the  plaintiff  had  paid  a  valuable 

nderation  on  the  faith  of  its  validity. 

In  an  old  case,  which  does  not  appear  to  have  been  adverted  to 
in  more  recent  decisions,  it  was  held  that  a  parol  licence  could 
not  confer  an  easement  t<>  cany  on  a  noisy  trade.  In  Bradley  v. 
Gill  j    .  ill1,  plaintiff  brought  an  action  on  the  case  for  a  nuisance 


(.1)  l|  9  i:    K.  i:,l.  (J)  1817,  7  Taunt.  :i7»  ;  18  K.  11. 499. 
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occasioned  by  the  recent  erection  of  a  smith's  forge  and  shop,  so      Bradley  v. 
near  to  the   plaintiff's  house,  that  the  plaintiff  and  his  family  G%11, 

were  disturbed  by  the  noise  of  the  defendant's  business.  The 
defendant  pleaded  that  he  had  carried  on  the  trade  of  a  black- 
smith for  twenty  years,  and  that  the  plaintiff  advised  him  to  come 
and  live  in  the  said  house  and  carry  on  his  trade  there,  by  reason 
whereof  he  came  to  the  said  house  and  built  there  a  convenient 
room  to  erect  a  smith's  forge,  traversing  the  erection  of  any  other 
smith's  shop.  The  opinion  of  the  Court  was,  that  the  action  lay, 
and  that  the  plea  was  no  answer  to  the  declaration,  and  that  the 
traverse  was  idle;  but  the  defendant,  by  consent,  had  liberty  to 
amend  his  plea. 

In  Brown  v.  Windsor  (a),  the  action  was  brought  for  withdraw-  Brown  v. 
ing  support  from  the  plaintiff's  house;  the  evidence  of  right  to 
the  support  claimed  consisted  in  proof  of  a  parol  permission  on 
the  part  of  the  then  owner  of  the  defendant's  property  to  the 
plaintiff,  to  rest  his  building  on  a  pine-end  wall  standing  thereon  ; 
under  this  permission  the  support  had  been  enjoyed  for  twenty- 
six  years.  The  plaintiff  recovered ;  and  it  was  afterwards  ob- 
jected that  there  could  not  be,  by  law,  such  an  easement  as  the 
right  to  support  for  a  house  in  alieno  solo  ;  but  supposing  that 
such  an  easement  could  be  acquired,  no  objection  whatever  was 
made  to  the  mode  of  its  acquisition  :  nor  was  any  question  raised 
as  to  whether  an  enjoyment,  commencing  under  a  licence,  would 
confer  an  easement.  The  decision  of  the  Court  cannot,  there- 
fore, be  considered  as  an  authority  upon  this  subject :  nor  does  it 
appear  to  have  ever  been  treated  as  such  in  the  later  decisions  of 
the  Courts  upon  this  point. 

In  Liggins  v.  Inge  (b),  it  appeared  that  the  predecessor  of  the  Ligginsv. 
plaintiff,  who  was  entitled  to  a  flow  of  water  to  his  mill  over  the  n,je' 
defendants'  land,  by  a  parol  licence  authorized  the  defendants  to 
cut  down  and  lower  a  bank,  and  to  erect  a  weir  upon  their  own 
land,  the  effect  of  which  was  to  divert  into  another  channel  the 
water  which  was  requisite  for  the  working  of  the  plaintiff's  mill ; 
subsequently  the  plaintiff  complained  to  the  defendants  of  the 
injurious  effects  of  the  weir,  and  called  upon  them  to  restore  the 
bank  to  its  ancient  height,  and  to  remove  the  weir ;  and,  upon  a 


(a)  1830,  1  Cr.  &  J.  20.  (b)  1831,  7  Bing.  682;  S.  C,  5  M.  & 
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M  v.      refusal  on  the  part  of  the  defendants  to  do  this,  an  action  was 
In9e-         brought.     Tindal,  C.  J.,  in  his  judgment,  enters  fully  into  the 
question  of  the  validity  of  parol  licences  : — 

"  It  will  be  unnecessary,  on  the  present  occasion,  to  consider 
more  than  one  of  the  questions  which  have  been  argued  at 
the  bar,  viz.  whether  the  present  action,  upon  the  facts  stated 
in  the  award  of  the  arbitrator,  is  maintainable  against  the 
defendants. 

"  The  action  is,  in  point  of  form,  an  action  of  tort,  and  charges 
the  defendants  with  wrongfully  continuing  a  certain  weir  or 
fletcher,  which  the  defendants  had  before  erected  upon  one  of 
the  banks  of  the  river,  and  by  that  means  wrongfully  continuing 
the  diversion  of  the  water,  and  preventing  it  from  flowing  to  the 
plaintiff's  mill  in  the  manner  it  had  been  formerly  accustomed  to 
do.  It  appeared  in  evidence  before  the  arbitrator,  that  the  bank 
of  the  river  which  had  been  cut  down  was  the  soil  of  the  defen- 
dants, and  that  the  same  had  been  cut  down  and  lowered,  and  the 
weir  erected,  and  the  water  thereby  diverted  by  them,  the  defen- 
dants, at  their  expense,  in  the  year  1822,  under  a  parol  licence  to 
them  given  for  that  purpose  by  the  plaintiff's  father,  the  then 
owner  of  the  mill;  and  that,  in  the  year  1827,  the  plaintiff's 
father  represented  to  the  defendants,  that  the  lowering  and  cut- 
ting down  the  bank  were  injurious  to  him  in  the  enjoyment  of  his 
mill,  and  had  called  upon  them  to  restore  the  bank  to  its  former 
state  and  condition,  with  which  requisition  the  defendants  had 
refused  to  comply. 

"  The  question,  therefore,  is,  whether  such  non-compliance, 
and  the  keeping  the  weir  in  the  same  state  after,  and  notwith- 
standing the  countermand  of  the  licence,  is  such  a  wrong  done 
on  the  part  of  the  defendants  as  to  make  them  liable  to  this 
action. 

"  The  argument  on  the  part  of  the  plaintiff  has  been,  that  such 
parol  licence  is,  in  its  nature,  countermandable  at  any  time,  at 
the  pleasure  of  the  party  who  gave  it ;  that,  to  hold  otherwise, 
would  be  to  allow  to  a  parol  licence  the  effect  of  passing  to  the 
defendants  a  permanent  interest  in  part  of  the  water  which  before 
ran  to  the  plaintiff's  mill,  which  interest,  at  common  law,  could 
only  pass  by  grant  under  seal,  being  an  incorporeal  hereditament, 
and  which,  at  all  events,  would  be  determinable  at  the  will  of  the 
grantor,  since  the  Statute  of  Frauds,  as  being  'an  interest  in,  to, 
or  out  of  lands,  tenements  and  hereditaments.' 
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' '  If  it  were  necessary  to  hold,  that  a  right  or  interest  in  any  Ligyiiu  v. 
part  of  the  water,  which  before  flowed  to  the  plaintiff's  mill,  must 
be  shown  to  have  passed  from  the  plaintiff's  father  to  the  defen- 
dants under  the  licence,  in  order  to  justify  the  continuance  of  the 
weir  in  its  original  state,  the  difficulty  above  suggested  would 
undoubtedly  follow;  for  it  cannot  be  denied,  that  the  right  to 
the  flow  of  the  water,  formerly  belonging  to  the  owner  of  the 
plaintiff's  mill,  could  only  pass  by  grant,  as  an  incorporeal  here- 
ditament, and  not  by  a  parol  licence.  But  we  think  the  operation 
and  effect  of  the  licence,  after  it  has  been  completely  executed  by 
the  defendants,  is  sufficient,  without  holding  it  to  convey  any 
interest  in  the  water,  to  relieve  them  from  the  burthen  of  re- 
storing to  its  former  state  what  has  been  done  under  the  licence, 
although  such  licence  is  countermanded :  and,  consequently,  that 
they  are  not  liable  to  an  action  as  wrongdoers,  for  persisting  in 
such  refusal. 

"  The  parol  licence,  as  it  is  stated  in  the  award  of  the  arbi- 
trator, was  a  licence  to  cut  down  and  lower  the  bank,  and  to  erect 
the  weir.  Strictly  speaking,  if  the  licence  was  to  be  confined  to 
those  terms,  it  was  at  once  unnecessary  and  inoperative  ;  for  the 
soil  being  the  property  of  the  defendants,  they  would  have  the 
right  to  do  both  those  acts  without  the  consent  of  the  owner  of 
the  lower  mill.  But  as  the  diversion  of  part  of  the  water  which 
before  flowed  to  that  mill  would  be  the  necessary  consequence  of 
such  acts,  it  must  be  taken  that  the  object  and  effect  of  such 
licence  was  to  give  consent,  on  the  part  of  the  plaintiff's  father, 
to  the  diverting  of  the  water  by  means  of  those  alterations.  We 
do  not,  however,  consider  the  object,  and  still  less  the  effect,  of 
the  parol  licence,  to  be  the  transferring  from  the  plaintiff's  father 
to  the  defendants  any  right  or  interest  whatever  in  the  water 
which  was  before  accustomed  to  flow  to  the  lower  mill,  but  simply 
to  be  an  acknowledgment  on  the  part  of  the  plaintiff's  father,  that 
he  wanted  such  water  no  longer  for  the  purposes  of  his  mill;  and 
that  he  gave  back  again  and  yielded  up,  so  far  as  he  was  con- 
cerned, that  quantity  of  water  which  found  its  way  over  the  weir 
or  fletcher,  which  he  then  consented  should  be  erected  by  the 
defendants.  And  we  think,  after  he  has  once  clearly  signified 
such  relinquishment,  whether  by  words  or  acts,  and  suffered  other 
.persons  to  act  upon  the  faith  of  such  relinquishment,  and  to  incur 
expense  in  doing  the  very  act  to  which  his  consent  was  given,  it 
is  too  late  then  to  retract  such  consent,  or  to  throw  on  those 
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other  persons  the  burthen  of  restoring  matters  to  their  former 

l  state  an  1  condition. 

"  Water  flowing  in  ;i  stream,  it  is  well  settled,  by  the  law  of 
England,  is  pnblioi  juris.     By  the  Roman  law,  running  water, 
light,  and  air,  were  considered  as  some  of  those  things  which  had 
the  name  of  res  communes,  and  which  were  defined,  'things,  the 
property  of  which  belong  to  no  person,  but  the  use  to  all.'    And, 
by  the  law  of  England,  the  person  who  first  appropriates  any  part 
of  the  water  flowing  through  his  land  to  his  own  use,  has  the  right 
to  the  use  of  so  much  as  he  thus  appropriates,  against  any  other. 
Bealey  v.  Shaic  (a).    And  it  seems  consistent  with  the  same  prin- 
ciple, that  the  water,  after  it  has  been  so  made  subservient  to 
private  uses  by  appropriation,  should  again  become  publici  juris 
by  the  mere  act  of  relinquishment.     There  is  nothing  unreason- 
able in  holding  that  a  right  which  is  gained  by  occupancy  should 
be  lost  by  abandonment.     Suppose  a  person  who  formerly  had  a 
mill  upon  a  stream,  should  pull  it  down,  and  remove  the  works, 
with  the  intention  never  to  return;  could  it  be  held  that  the 
owner  of  other  land  adjoining  the  stream  might  not  erect  a  mill 
and  employ  the  water  so  relinquished  ;  or  that  he  could  be  com- 
pellable to  pull  down  his  mill,  if  the  former  mill  owner  should 
afterwards  change   his   determination,  and  wish   to   rebuild   his 
own  ?     In  such  a  case  it  would  undoubtedly  be  a  subject  of  in- 
quiry by  a  jury,  whether  he  had  completely  abandoned  the  use  of 
the  -tream,  or  had  left  it  for  a  temporary  purpose  only ;  but,  that 
question  being  once  determined,  there  seems  no  ground  to  con- 
tend that  an  action  would  be  maintainable  against  the  person  who 
erected  the  new  mill,  for  not  pulling  it  down  again  after  notice. 
And  if,  instead  of  his  intention  remaining  uucertain  upon  the  acts 
which   be   bad   done,  the  former  proprietor  had  openly  and  ex- 
pressly declared  his  intention  to  abandon  the  stream,  that  is,  if 
he  had  licensed  the  other  party  to  erect  a  mill,  the  same  inference 
must   follow  with    trreater  certainty.     Or,  suppose  A.  authorizes 
1..,  by  express  licence,  to  bnild  a  house  on  B.'s  own  land,  close 
adjoining  to  some  of  the  windows  of  A.'s  house,  so  as  to  intercept 
part  "f  the  lighl  ;  could  he  afterwards  compel  B.  to  pull  the  house 
down  again,  -imply  by  giving  notice  that  he  countermanded  the 
licence  !     Still  further,  this  is  not  a  licence  to  do  acts  which  con- 
fa)  1806,  6  Bait,  208  j  8  I!.  H. 
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sist  in  repetition,  as,  to  walk  in  a  park,  to  use  a  carriage-way,  to      Liggins  v. 
fish  in  the  waters  of  another,  or  the  like  ;  which  licence,  if  coun-  _^ 

terinanded,  the  party  is  but  in  the  same  situation  as  he  was  before 
it  was  granted  ;  but  this  is  a  licence  to  construct  a  work,  which  is 
attended  with  expense  to  the  party  using  the  licence  ;  so  that, 
after  the  same  is  countermanded,  the  party  to  whom  it  was 
granted  may  sustain  a  heavy  loss.  It  is  a  licence  to  do  some- 
thing, that  in  its  own  nature  seems  intended  to  be  permanent 
and  continuing ;  and  it  was  the  fault  of  the  party  himself,  if  he 
meant  to  reserve  the  power  of  revoking  such  licence,  after  it  was 
carried  into  effect,  that  he  did  not  expressly  reserve  that  right 
when  he  granted  the  licence,  or  limit  it  as  to  duration.  Indeed, 
the  person  who  authorizes  the  weir  to  be  erected  becomes,  in 
some  sense,  a  party  to  the  actual  erection  of  it ;  and  cannot 
afterwards  complain  of  the  result  of  an  act  which  he  himself 
contributed  to  effect. 

"Upon  principle,  therefore,  we  think  the  licence,  in  the  present 
case,  after  it  was  executed,  was  not  countermandable  by  the 
person  who  gave  it;  and,  consequently,  that  the  present  action 
cannot  be  maintained.  And,  upon  authority,  this  case  appears  to 
be  already  decided  by  that  of  Winter  v.  BrocJcwell  (a),  which 
rests  on  the  judgment  in  Webb  v.  Paternoster  (b).  We  see  no 
reason  to  doubt  the  authority  of  that  case,  confirmed  as  it  has 
since  been  by  the  case  of  Tayler  v.  Waters  (c)  in  this  court, 
and  recognized  as  law  in  the  judgment  of  Mr.  Justice  Bayley, 
in  the  case  of  Heivlins  v.  Shippam,  in  the  Court  of  King's 
Bench." 

In  Cocker  v.  Coivper  (d)  the  doctrine  laid  down  in  Hewlins  Cocker  v. 
v.  Shippam  was  fully  recognized.  In  that  case  an  action  was 
brought  for  stopping  up  a  watercourse.  It  appeared  from  the 
award  of  the  arbitrator,  that  the  channel  in  question  consisted  of 
a  drain  and  tunnel,  which  had  been  constructed  in  the  defen- 
dant's land  by  the  plaintiff,  in  the  year  1815,  with  the  verbal 
consent  of  the  then  tenant  and  of  the  defendant,  and  that  the 
water  had  flowed  through  it  up  to  the  year  1833,  when,  upon  the 
plaintiff's  refusal  to  pay  for  the  use  of  the  water,  the  defendant 


(a)  1807,  8  East,  308 ;  9  R.  R.  454.  (c)  1817,  7  Taunt.  383  ;  S.  C,  2  Marsh. 

(b)  1620,  Palmer,  71 ;    S.  C,  2  Roll.        560 ;  18  R.  R.  499. 

Rep.  152  ;  Poph.  151.  (d)   1834,  1  C.  M.  &  R.  418. 
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diverted  the  channel.  The  Court  of  Exchequer  were  clearly  of 
opinion  that  the  plaintifE  was  not  entitled  to  recover.  "With 
regard  to  the  question  of  licen. ■-  ,"  aaid  the  Court,  "  the  case  of 
Ihiclln*  v.  Shippam  is  decisive  to  show  that  an  easement,  like 
this,  cannot  be  conferred  unless  by  deed  "  (a). 

In  Bridges  v.  Blanchard  (b)  this  point  was  raised  in  argument, 
hut  not  decided  by  the  Court,  as  it  appeared  that  no  licence  had, 
in  fact,  been  given. 

In  Wall  is  v.  Harrison  and  other*  (c)  an  action  was  brought  by 
the  reversioner,  for  digging  up  the  soil  and  making  embank- 
ments and  a  railway  over  land  in  the  occupation  of  his  tenant, 
lefendant,  among  other  pleas,  pleaded,  "  that  before  the  close 
in  winch,  &c.,  became  the  plaintiff's  property,  the  Dean  and 
Chapter  of  Durham,  being  seised  in  fee  of  the  said  close,  agreed 
with  the  defendants  that  they  should  have  licence,  liberty, 
power  and  authority  to  enter  upon  the  said  close,  and  to  form, 
make  and  maintain  certain  roads,  &c. :  and  that  the  said  Dean 
and  Chapter  should  ratify  and  confirm  the  same  to  the  defen- 
dants ;  and  that  before  the  plaintiff  had  any  interest  in  the  said 
close,  the  said  Dean  and  Chapter  gave  and  delivered  to  the 
defendants,  at  their  request,  possession  of  the  said  way-leave,  &C, 
over  which  the  said  roads  now  are,  and  at  the  same  time  when 
A.c.  had  been  constructed,  with  leave,  licence,  authority  and 
power  to  the  defendants  to  enter  and  set  out  the  same;  where- 
upon, before,  &c.,  they  entered  and  set  out  the  same:  "  the  plea 
then  alleged  an  indenture  by  which  the  Dean  and  Chapter 
granted  and  demised,  and  granted,  ratified  and  confirmed,  unto 
the  defendants  such  full  liberty,  &c. ;  and  averred  that  the  defen- 
dants, by  virtue  of  such  leave,  «.vc.,and  such  indenture,  had  made 
the  road,  and  unavoidably  committed  the  said  trespasses.  To 
this  plea  the  plaint  ill  demurred  on  the  ground  that  the  right  of 
making  the  road  was  a  matter  which  lay  in  grant,  and  could  only 
inferred  by  deed  and  not  by  parol,  and  the  deed  mentioned 
in  the  plea,  as  it  appeared  on  oyer,  did  not  amount  to  a  con- 
firmatioD  of  any  prior  licence  by  deed.  The  Court  held  the  plea 
to  1"-  had,  as  such  a  Licence  might  be  countermanded  at  any  time 
by  the  owner  of  the  land  who  granted  it,  and  at  all  events  could 
not  be  binding  on  hi-  transferee. 


(.1)  Seoalno  Aryan  r.  R     •'  t 
s  B.  A  I 


(/.)   1884,  1  A.  ,t  B.  536. 
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Lord  Abinger,  C.  B.,  said,  in  delivering  judgment,  "Then,  Wallis-r. 
treating  it  as  a  plea  of  licence,  I  think  it  is  bad  on  general 
demurrer,  because  a  mere  parol  licence  to  enjoy  an  easement  on 
the  laud  of  another  does  not  bind  the  grantor,  after  he  has  trans- 
ferred his  interest  and  possession  in  the  land  to  a  third  person. 
I  never  heard  it  supposed,  that  if  a  man  out  of  kindness  to  a 
neighbour  allows  him  to  pass  over  his  land,  the  transferee  of  that 
land  is  bound  to  do  so  likewise.  But  it  is  said  that  the  defen- 
dant should  have  had  notice  of  the  transfer.  This  is  new  law  to 
me.  A  person  is  bound  to  know  who  is  the  owner  of  the  land 
upon  which  he  does  that  which,  prima  facie,  is  a  trespass.  Even 
if  this  were  not  so,  I  think  the  defendants  ought,  in  excuse  of 
their  trespass,  to  have  pleaded  the  fact  that  they  had  no  notice  of 
the  transfer.  It  is  true  it  would  be  the  assertion  of  a  negative. 
But  I  think  this  would  be  one  of  those  cases  where,  to  make  a 
title  or  excuse  good,  a  negative  should  be  shown  on  the  pleadings, 
even  if  the  proof  of  the  affirmative  might  be  on  the  opposite 
party.  As  to  the  case  of  Webb  v.  Paternoster,  the  grant  of  the 
licence  to  put  the  haystack  on  the  premises  was  in  fact  a  grant  of 
the  occupation  by  the  haystack,  and  the  party  might  be  con- 
sidered in  possession  of  that  part  of  the  land  which  the  haystack 
occupied,  and  that  might  be  granted  by  parol."  And  Parke, 
Baron,  added,  "  Then  with  regard  to  the  licence,  the  plea  is  bad 
in  substance.  We  are  not  called  upon  in  this  case  to  consider, 
whether  a  licence  to  create  or  make  a  railroad,  granted  by  a 
former  owner  of  the  soil,  is  countermandable  after  expense  has 
been  incurred  by  the  licensee,  which  was  the  question  in  Winter 
v.  Brockwell ;  for  it  is  not  alleged  that  there  has  been  any 
expense  incurred  in  consequence  of  the  licence,  and  therefore  it 
remains  executory ;  and  I  take  it  to  be  clear,  that  a  parol  execu- 
tory licence  is  countermandable  at  any  time ;  and  if  the  owner  of 
land  grants  to  another  a  licence  to  go  over  or  do  any  act  upon  his 
close,  and  then  conveys  away  that  close,  there  is  an  end  to  the 
licence ;  for  it  is  an  authority  only  with  respect  to  the  soil  of  the 
grantor ;  and  if  the  close  ceases  to  be  his  soil,  the  authority  is 
instantly  gone.  Webb  v.  Paternoster  is  very  distinguishable 
from  this  case,  for  there  the  licence  was  executed,  by  putting  the 
stack  of  hay  on  the  land ;  the  plaintiffs  there  had  a  sort  of 
interest  against  the  licenser  and  his  assigns ;  but  a  licence 
executory  is  a  simple  authority  excusing  trespasses  on  the 
close  of    the  grantor,  as   long  as  it    is   his  and  the  licence  is 
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uncountermanded,  but  ceases  the  moment  the  property  passes  to 
another"  (a). 

The  result  of  above  cases  appears  to  be  this — that  a  man  may, 
in  some  oases,  by  parol  licence,  relinquish  a  right  which  he  has 
acquired  in  addition  to  the  ordinary  rights  of  property,  and  thus 
restore  his  own  and  his  neighbour's  property,  to  their  original 
and  natural  condition  (b) ;  but  he  cannot,  by  such  means,  impose 
any  burthen  upon  land  in  derogation  of  such  ordinary  rights  of 
property  (c)  —as,  fur  instance,  a  parol  licence  will  be  valid  to  build 
a  wall  in  front  of  his  ancient  windows,  while  a  similar  permission 
to  turn  a  spout  on  his  laud  from  a  neighbouring  house  will  be 
invalid  and  revocable  ;  but  it  should  seem,  in  order  that  a  parol 
licence  should  have  this  effect,  the  act  licensed  should  be  executed, 
and  the  necessary  consequence  of  such  execution  should  be,  per 
Be,  the  extinguishment  of  the  right ;  for  the  cases  do  not  appear 
to  furnish  any  authority  for  saying,  that  where  the  extinguish- 
ment of  an  easement  would  depend  upon  a  repetition  of  the 
licensed  acts,  a  parol  licence  would  be  sufficient  to  effect  it ;  and, 
indeed,  where  the  acts  from  their  nature  lie  in  repetition,  such 
licence  could  not  be  executed. 

Tli  is  doctrine,  that  an  easement  may  be  extinguished  by  an 
executed  authority  to  a  man  to  do  an  act  on  his  own  land,  the 
necessary  consequence  of  which  will  be  such  extinguishment, 
coincides  with  the  provision  of  the  civil  law : — "  If  I  have  the 
right  of  discharging  my  eaves'  dropping  into  your  area,  and  I 
authorize  you  to  build  in  this  area,  I  lose  my  right  of  discharge; 
and  so,  if  I  have  a  right  of  way  over  your  property,  and  I 
authorize  you  to  do  anything  in  the  place  over  which  my  right  of 
wa\  I  lose  my  right  of  way"  ('/). 

A     to  tin-  oase  <>f  Tayler  v.  Waters,  not  only  are  its  general 
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(/.)  [See  post,  Part  V.  Chap.  II. 
Sects.  2,  3,  on  the  extinguishment  of 
easements.] 

(c)  [See  the  following  section  as  to 
the  effect  in  equity  of  such  cases.] 

('/)  Si  stillicidii  immittendi  jus  ha- 
benm  in  aream  tuam,  et  permisero  jus 
tilii  in  ■  lifioandi,  stillicidii  im- 

mittendi jus  amitto  ;  et  similiter  si  per 
tuiim  f  nudum  via  mihi  debeatur,  et  per- 
misero  tibi  in  eo  loco  per  quern  via  mihi 
debetur,  aliqoid  facere,  amitto  jus  viae. 
—  Dig.  S,  0,  8,  Quern  serv.  amit. 
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positions  overruled  by  the  more  recent  decisions  of  Hewlins  v.       Result  of 

Shippam  and  Cocker  v.  Cowper,  but  it  is  in  itself  open  to  the     _ - 

objection'of  depending  upon  the  two  cases  already  adverted  to, 
and  on  a  total  misconception  of  the  case  of  Winter  v.  Brockwell. 
Gibbs,  C.J.,  evidently  overlooks  the  important  distinction  between 
a  licence  to  do  a  thing  upon  a  man's  own  land  and  a  licence  to  do 
something  on  the  land  of  the  licenser ;  the  latter  was  the  case 
then  before  him,  whereas  Winter  v.  Brockwell  was  the  former. 

"  Winter  v.  Brockwell"  said  Bayley,  J.,  in  delivering  the 
judgment  of  the  Court  in  Hewlins  v.  Shippam,  "was  not  the 
case  of  the  grant  of  an  easement  to  be  exercised  upon  the 
grantor's  land,  but  a  permission  to  the  grantee  to  use  his  own 
land  in  a  way  in  which  hut  for  an  easement  of  the  plaintiff's, 
such  grantee  would  have  had  a  clear  right  to  use  it." 

The  whole  current  of  decisions  is  in  favour  of  the  view  here 
taken,  with  the  exception  of  Tayler  v.  Waters,  and  the  earlier 
cases  of  Webb  v.  Paternoster  and  Wood  v.  Lake,  relied  upon  by 
the  C.J.  Gibbs  in  his  judgment.  In  Webb  v.  Paternoster  a  parol 
licence  had  been  given  to  the  plaintiff  to  lay  a  stack  of  hay  on  the 
land  of  the  defendant's  lessee  for  a  reasonable  time;  the  lessee 
turned  his  cattle  upon  the  land,  and  for  this  the  action  was 
brought.  The  decision  of  the  Court  in  favour  of  the  defendant 
went  on  the  ground,  that  a  reasonable  time  had  expired ;  and  the 
observations  of  the  Court  were,  consequently,  altogether  extra- 
judicial. In  Wood  v.  Lake  a  parol  licence  was  given  to  stack  coals 
on  defendant's  land  for  seven  years,  and  the  Court  of  King's 
Bench  held  that  such  licence  could  not  be  revoked  at  the  end  of 
three  years.  It  seems  impossible  to  reconcile  either  the  dictum 
in  Webb  v.  Paternoster,  or  the  decision  of  the  Court  in  Wood  v. 
Lake,  with  the  more  recent  decision  of  the  Court  of  King's 
Bench  in  Bex  v.  Homdon-on-the-Hill  (a),  in  which  a  settlement 
was  claimed  in  respect  of  a  cottage  built  on  the  waste  of  the 
manor  by  the  parol  licence  of  the  lord.  It  was  there  urged  in 
argument,  "  that  it  was  unreasonable,  that,  after  a  party  has  been 
led  to  incur  expense  in  consequence  of  having  obtained  a  licence 
from  another,  that  the  other  should  be  permitted  to  recall  his 
licence,  and  treat  him  as  a  trespasser;  for  which  reason  it  was 
laid  down,  that  a  licence  executed  is  not  countermandable,  but 
only  when  it  is  executory."     But  Lord  Ellenborough  said,  "  A 

(n)  1816,  4  M.  &  Sel.  562. 
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licence  is  not  a  grant,  but  may  be  recalled   immediately;  and  so 
might  this  licence  the  day  after  it  was  granted." 

But,  indeed,  authority  is  hardly  necessary  to  countervail  these 
B,  as  in  neither,  as  was  observed  by  the  Court  of  King's 
Bench  in  Hewlin*  v.  Shippam,  does  it  appear  that  the  objection 
vraa  taken — that  the  right  lay  in  grant,  and  therefore  could  not 
pass  without  deed  ;  in  addition  to  which  it  may  be  observed,  that 
the  case  in  Bayer  is  of  doubtful  authority  (a).  Mr.  Starkie  (b) 
observe-,  "  that  the  interest  conferred  in  this  case  amounted  to 
a  lease,  inasmuch  as  the  party  was  to  have  the  sole  use  of  that 
part  of  the  close  on  which  he  was  to  stack  his  coals." 

In  W'allis  v.  Harrison,  Baron  Parke  adverted  to  Winter  v. 
Brock  well  as  raising  the  question,  whether  "where  a  licence  has 
been  executed,  and  expense  incurred  by  the  licensee  in  so  doing, 
it  would  be  countermandable,  although  the  easement  was  to  be 
enjojed  in  the  land  of  the  licenser."  This  point  was  not  judi- 
cially before  the  Court  in  Wallis  v.  Harrison;  nor  were  the  cases 
of  Heivlins  v.  Shippam  and  Cocker  v.  Cowpcr  alluded  to  ;  in  both 
of  which  the  licence  was  held  to  be  revocable,  although  it  had 
been  executed,  and  expense  incurred  by  the  licensee,  acting  under 
the  express  permission  of  the  owner  of  the  soil. 

Since  the  first  edition  of  this  work  was  published,  all  the 
authorities  on  the  subject  have  been  reviewed  by  the  Court  of 
Exchequer  in  the  case  of  Wood  v.  Leadbitter  (c).  The  above 
doctrine  was  recognized  to  the  fullest  extent.  The  judgment 
clearly  and  authoritatively  points  out  the  different  effect  of  a 
licence  and  a  grant;  and  removes  any  doubt  that  may  have 
existed  ae  to  the  necessity  of  a  deed  to  create  an  easement  by 
express  agreement.  "This  was  au  action,"  said  Alderson,  B.,  in 
delivering  tin;  judgment  of  the  Court,  "tried  before  my  brother 
Bolfe  at  the  sittings  after  last  Trinity  term.  It  was  an  action  for 
an  assault  and  false  imprisonment.  The  plea  (on  which  alone 
any  question  arose)  was  that  at  the  time  of  the  alleged  trespass 
the  plaintiff  was  in  a  certain  close  of  Lord  Eglintoun,  and 
the  defendant,  as  the  servant  of  Lord  Eglintoun,  and  by  hia 
command,  laid  his  hands  upon  the  plaintiff  in  order  to  remove 
him  Erom  tin-  -aid  olose,  using  no  unnecessary  violence.    Ileplica- 


(</)  St>K<len'H  V  ;,  .■.!..     li'ii, 

(')  Kvi<i.  vol.  2,  2nd  <•<!.,  v.  242,  a.  f. 


|    )    L846,   13   M.  ,tW.  838;  see  also 
Bird  v.  Higginton   (1837),   6  A.  &   E. 

s-1. 
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tion,  that,  at  the  time  of  such  removal,  the  plaintiff  was  in  the  Wood  v. 
said  close  by  the  leave  and  licence  of  Lord  Eglintoun.  The  Leadoitter- 
leave  and  licence  was  traversed  by  the  defendant,  and  issue  was 
joined  on  that  traverse.  On  the  trial  it  appeared  that  the  place 
from  which  the  plaintiff  was  removed  by  the  defendant  was  the 
inclosure  attached  to  land  surrounding  the  great  stand  on  the 
Doncaster  racecourse :  that  Lord  Eglintoun  was  steward  of  the 
races  there  in  the  year  1843;  that  tickets  were  sold  in  the  town 
of  Doncaster  at  one  guinea  each,  which  were  understood  to 
entitle  the  holders  to  come  into  the  stand,  and  the  inclosure  sur- 
rounding it,  and  to  remain  there  every  day  during  the  races. 
These  tickets  were  not  signed  by  Lord  Eglintoun,  but  it  must  be 
assumed  that  they  were  issued  with  his  privity.  It  further 
appeared,  that  the  plaintiff,  having  purchased  one  of  these  tickets, 
came  to  the  stand  during  the  races  of  the  year  1843,  and  was 
there  or  in  the  inclosure  while  the  races  were  going  on,  and  while 
there,  and  during  the  races,  the  defendant,  by  the  order  of  Lord 
Eglintoun,  desired  him  to  depart,  and  gave  him  notice  that  if  he 
did  not  go  away  force  would  be  used  to  turn  him  out.  It  must 
be  assumed  that  the  plaintiff  had  in  no  respect  misconducted 
himself,  and  that,  if  he  had  not  been  required  to  depart  his 
coming  upon  and  remaining  in  the  inclosure  would  have  been  an 
act  justified  by  his  purchase  of  the  ticket.  The  plaintiff  refused 
to  go,  and  thereupon  the  defendant,  by  order  of  Lord  Eglintoun, 
forced  him  out,  without  returning  the  guinea,  using  no  unneces- 
sary violence. 

"  My  brother  Rolfe,  in  directing  the  jury,  told  them,  that,  even 
assuming  the  ticket  to  have  been  sold  to  the  plaintiff  under  the 
sanction  of  Lord  Eglintoun,  still  it  was  lawful  for  Lord  Eglin- 
toun, without  returning  the  guinea,  and  without  assigning  any 
reason  for  what  he  did,  to  order  the  plaintiff  to  quit  the  inclosure, 
and  that,  if  the  jury  were  satisfied  that  notice  was  given  by  Lord 
Eglintoun  to  the  plaintiff,  requiring  him  to  quit  the  ground,  and 
that,  before  he  was  forcibly  removed  by  the  defendant,  a  reason- 
able time  had  elapsed,  during  which  he  might  conveniently  have 
gone  away,  then  the  plaintiff  was  not,  at  the  time  of  the  removal, 
on  the  place  in  question  by  the  leave  and  licence  of  Lord  Eglin- 
toun. On  this  direction  the  jury  found  a  verdict  for  the  defen- 
dant. In  last  Michaelmas  Term  Mr.  Jervis  obtained  a  rule  nisi  to 
set  aside  the  verdict  for  misdirection,  on  the  ground  that,  under 
the  circumstances,  Lord  Eglintoun  must  be  taken  to  have  given 
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the  plaintiff  leave  to  come  into  and  remain  in  the  inclosure  during 
Z-,J,:  the  races;   that   Bach  leave  was  not  revocable,  at  all  events  with- 

out returning  the  guinea  ;  and  bo  that,  at  the  time  of  the  removal, 
the  plainti:*:  the  inclosnre  by  the  leave  and  licence  of  Lord 

Eglintoun.  Cause  was  Bhown  during  last  term,  and  the  question 
was  argued  before  my  brothers  Parke  and  Rolfe.and  myself;  and 
on  account  of  the  conflicting  authorities  cited  in  the  argument, 
we  took  tin  nsider  our  judgment,  which  we  are  now  pre- 

pared to  deliver. 

"  That  no  incorporeal  inheritance  affecting  land  can  either  be 
created  or  transferred  otherwise  than  by  deed,  is  a  proposition  so 
U  established  that  it  would  be  mere  pedantry  to  cite  authorities 
in  support.  All  such  inheritances  are  said  emphatically  to  lie  in 
grant,  and  not  in  livery,  and  to  pass  by  mere  delivering  of  the 
deed.  In  all  the  authorities  and  text-books  on  the  subject,  a 
deed  is  always  stated  or  assumed  to  be  indispensably  requisite. 

"And  although  the  older  authorities  speak  of  incorporeal 
inheritances,  yet  there  is  no  doubt  but  that  the  principle  does 
not  depend  on  the  quality  of  interest  granted  or  transferred,  but 
on  the  nature  of  the  subject-matter :  a  right  of  common,  for 
instance,  which  is  a  profit  a  prendre,  or  a  right  of  way,  which  is 
an  easement,  or  right  in  nature  of  an  easement,  can  no  more  be 
granted  or  conveyed  for  life  or  for  years  without  a  deed,  than  in 
fee  simple.  Now,  in  the  present  case,  the  right  claimed  by  the 
plaintiff  is  a  right,  during  a  portion  of  each  day,  for  a  limited 
number  of  days,  to  pass  into  and  through  and  to  remain  in  a 
certain  close  belonging  to  Lord  Eglintoun;  to  go  and  remain 
where  if  he  went  and  remained,  he  would,  but  for  the  ticket,  be 
a  trespasser.  This  is  a  right  affecting  land  at  least  as  obviously 
and  extensively  as  a  right  of  way  over  the  land, — it  is  a  right  of 
way  and  something  more  :  and  if  we  had  to  decide  this  case  on 
:  .1  principles  only,  and  independently  of  authority,  it  would 
appear  to  08  perfectly  clear  that  no  such  right  can  be  created 
otherwise  than  by  deed.  The  plaintiff,  however,  in  this  case 
argues,  that  he  i-  QOl  driven  to  claim  the  right  in  (pies:  ion  strictly 

at,  without  any  grant  from  Lord  Eg- 
lintoun, he  had  licence  from  him  to  be  in  the  close  in  question 
at  the  time  when  he  was  turned  out,  and  that  such  licence  was, 
under  the  circnm  stances,  irrevocable.  And  for  this  he  relies 
mainly  on  four  cases,  which  he  Considers  to  be  expre.-sly  in  point 
for  him,  viz.,  Webb  v.  Paternoster,  reported  in  five  different  books, 
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namely,  Palmer,  71;  Eoll.  143,  152;    Noy,  98;    Popham,  151;        Wood  v. 
and  Godbolt,  282;   Wood  v.  Lake  (a),  Tayler  v.  Waters  (6),  and      Leadhitter- 
Wood  v.  Mauley  (c). 

"As  the  argument  of  the  plaintiff  rested  almost  entirely  on 
the  authority  of  these  four  cases,  it  is  very  important  to  look  to 
them  minutely,  in  order  to  see  the  exact  points  which  they  seve- 
rally decided. 

"  Before,  however,  we  proceed  to  this  investigation,  it  may  be 
convenient  to  consider  the  nature  of  a  licence,  and  what  are  its 
legal  incidents.  And,  for  this  purpose,  we  cannot  do  better  than 
refer  to  Lord  C.  J.  Vaughan's  elaborate  judgment  in  the  case  of 
Thomas  v.  Sorrell,  as  it  appears  in  his  Reports.  The  question 
there  was  as  to  the  right  of  the  Crown  to  dispense  with  certain 
statutes  regulating  the  sale  of  wine,  and  to  license  the  Vintners' 
Company  to  do  certain  acts  notwithstanding  those  statutes. 

"  In  the  course  of  his  judgment  the  Chief  Justice  says  (d),  'A 
dispensation  or  licence  properly  passeth  no  interest,  nor  alters  or 
transfers  property  in  anything,  but  only  makes  an  action  lawful, 
which  without  it  had  been  unlawful.  As  a  licence  to  go  beyond 
the  seas,  to  hunt  in  a  man's  park,  to  come  into  his  house,  are 
only  actions  which,  without  licence,  had  been  unlawful.  But  a 
licence  to  hunt  in  a  man's  park,  and  carry  away  the  deer  killed 
to  his  own  use ;  to  cut  down  a  tree  in  a  man's  ground,  and  to 
carry  it  away  the  nest  day  after  to  his  own  use,  are  licences  as  to 
the  acts  of  hunting  and  cutting  down  the  tree,  but  as  to  the  carry- 
ing away  of  the  deer  killed  and  tree  cut  down,  they  are  grants. 
So,  to  license  a  man  to  eat  my  meat,  or  to  fire  the  wood  in  my 
chimney  to  warm  him  by,  as  to  the  actions  of  eating,  firing  my 
wood,  and  warming  him,  they  are  licences;  but  it  is  consequent 
necessarily  to  those  actions  that  my  property  may  be  destroyed 
in  the  meat  eaten,  and  in  the  wood  burnt.  So  as  in  some  cases, 
by  consequent  and  not  directly,  and  as  its  effect,  a  dispensation  or 
licence  may  destroy  and  alter  property.' 

"  Now,  attending  to  this  passage,  in  conjunction  with  the  title 
'  Licence,'  in  Brooke's  Abridgment,  from  which,  and  particularly 
from  paragraph  15,  it  appears  that  a  licence  is  in  its  nature  re- 
vocable, we  have  before  us  the  whole  principle  of  the  law  on  this 
subject.     A  mere  licence  is  revocable  :  but  that  which  is  called  a 


(a)  1751,  Sayer,  3.  (c)  1839, 11  A.  &  E.  30  ;  3  Per.  &  D.  5. 

(b)  1817,  7  Taunt.  374 ;  18  R.  R.  499.     (d)   Vaughan,  351. 
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licence  is  often  something  more  than  a  licence;    it  often  cora- 
L—dbitter.      prfggg  or  fa  connected  with  a  grant,  and  then  the  party  who  has 
given  it  cannot  in  general   revoke  it,  so  as  to  defeat  his  grant,  to 
which  it  \va<  incident. 

"  It  may  further  be  observed,  that  a  licence  under  seal  (pro- 
vided it  be  a  mere  licence)  is  as  revocable  as  a  licence  by  parol ; 
and,  on  the  other  hand,  a  licence  by  parol,  coupled  with  a  grant, 
is  as  irrevocable  as  a  licence  by  deed,  provided  only  that  the  grant 
is  of  a  nature  capable  of  being  made  by  parol.  But  where  there 
is  a  licence  by  parol,  coupled  with  a  parol  grant,  or  pretended 
grant,  of  something  which  is  incapable  of  being  granted  other- 
wise than  by  deed,  there  the  licence  is  a  mere  licence ;  it  is  not 
an  incident  to  a  valid  grant,  and  it  is  therefore  revocable.  Thus, 
a  licence  by  A.  to  hunt  in  his  park,  whether  given  by  deed  or  by 
parol,  is  revocable  ;  it  merely  renders  the  act  of  hunting  lawful, 
which,  without  the  licence,  would  have  been  unlawful.  If  the 
licence  be,  as  put  by  Chief  Justice  Vaughan,  a  licence  not  only 
to  hunt,  but  also  to  take  away  the  deer  when  killed  to  his  own 
use,  this  is  in  truth  a  grant  of  the  deer,  with  a  licence  annexed  to 
come  on  the  land :  and  supposing  the  grant  of  the  deer  to  be 
good,  then  the  licence  would  be  irrevocable  by  the  party  who  had 
given  it :  he  would  be  estopped  from  defeating  his  own  grant,  or 
act  in  the  nature  of  a  grant.  But  suppose  the  case  of  a  parol 
licence  to  come  on  my  lands,  and  there  to  make  a  watercourse,  to 
flow  on  the  land  of  the  licensee.  In  such  a  case  there  is  no  valid 
grant  of  the  watercourse,  and  the  licence  remains  a  mere  licence, 
and  therefore  capable  of  being  revoked.  On  the  other  hand,  if 
such  a  licence  were  granted  by  deed,  then  the  question  would  be 
on  the  construction  of  the  deed,  whether  it  amounted  to  a  grant 
of  the  watercourse j  and,  if  it  did,  then  the  licence  would  be 
irrevocable. 

"  Haying  premised  those  remarks  on  the  general  doctrine,  we 
will  proceed  to  oonsider  the  four  cases  relied  on  by  Mr.  Jervis  for 
the  plaintiff.  The  first  was  Webb  v.  Paternoster.  That,  as  ap- 
pears from  the  report  in  Holle,  was  an  action  of  trespass,  brought 
against  the  defendant  for  rating,  by  the  mouths  of  his  cattle,  the 
plaintiff's  hay.  The  defendant  justified  under  Sir  William  Plum- 
iijcr,  the  owner  of  tin-  Fee  of  the  close  in  which  the  hay  was, 
ring  that  Sir  \Y.  I'lummer  leased  the  close  to  him,  and  there- 
fore, e,  he  turned  his  cattle  into  the  close,  and  they  ate 
the  hay.     The  plaintiff  replied,  that,  before  the  making  of  the 
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lease,  Sir  W.  Plummer  had  licensed  him  to  place  the  hay  on  the       Wood  v. 
close  till  he  could  conveniently  sell  it,  and  that  before  he  could      Leadbitter- 
conveniently  sell  it,   Sir   W.   Plummer  leased  the  land  to  the 
defendant.     The  defendant  demurred  to  the  replication. 

"  From  the  arguments,  as  given  in  Rolle,  it  appears  that  the 
plaintiff's  counsel,  who  was  first  heard,  contended,  first,  that  the 
licence,  being  a  licence  for  profit  and  not  merely  for  pleasure, 
and  being  also  for  a  certain  time  only,  namely,  till  he  could  sell 
his  hay,  was  not  revocable :  and,  secondly,  even  if  the  licence 
was  revocable,  still  that  the  lease  to  the  defendant  was  an  implied, 
and  not  an  express  revocation,  and  therefore  was  inoperative 
against  him  without  notice ;  and  for  this  he  referred  to  Hallory's 
Case  (a).  To  this  latter  proposition  the  Court  appears  to  have 
assented ;  but  Dodderidge,  J.,  suggested,  that,  even  if  the  licence 
was  in  force,  still  the  licenser  did  not  by  such  a  licence  preclude 
himself,  nor,  consequently,  his  tenant,  from  turning  cattle  on  the 
land,  and  that  the  licensee  ought  to  have  taken  care  to  protect 
the  hay  from  the  cattle.  As  to  this,  however,  the  Chief  Justice 
expressed  a  doubt.  The  defendant's  counsel  was  heard  some  days 
afterwards,  and  he  alleged  that  it  appeared  by  the  record,  that 
the  plaintiff  had  had  two  years  to  sell  his  hay  before  the  defen- 
dant's cattle  had  eaten  it ;  and  he  argued  that  the  Court  would 
say,  as  matter  of  law,  that  this  was  more  than  reasonable  time ; 
and  to  this  the  Court  assented.  The  plaintiff's  counsel,  in  reply, 
reverted  to  the  distinction  between  the  licence  for  profit  and  a 
licence  for  pleasure  ;  but  Dodderidge  denied  it,  and  said  that  a 
licence  to  dig  gravel,  though  a  licence  for  profit,  is  revocable ; 
and  he  said  that  the  true  distinction  was  between  a  mere  licence, 
and  a  licence  coupled  with  an  interest.  Judgment  was  eventually 
given  for  the  defendant,  on  the  ground  that  the  plaintiff  had  had 
more  than  reasonable  time  to  sell  the  hay. 

"  It  will  be  seen,  therefore,  that  the  only  two  points  decided 
were,  first,  that  the  question  of  reasonable  time  was  for  the 
Court,  and  not  for  the  jury  ;  and,  secondly,  that  two  years  was 
more  than  a  reasonable  time.  The  decision,  therefore,  itself  has 
no  bearing  on  the  point  for  which  it  was  cited;  and  the  only 
support  which  the  case  affords  to  the  doctrine  contended  for  by 
the  present  plaintiff  is  what  is  said,  in  the  report  of  the  case  in 
Popham,  to  have  been  agreed  by  the  Court,  namely,  that  a  licence 


(«)  1738,  5  Rep.  111. 
G. 
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v.  for  profit  for  a  terra  certain  is  not  revocable;  a  proposition  to 
which,  with  the  qualification  we  have  already  pointed  out,  we 
entirely  accede.  It  is,  moreover,  by  no  means  certain  that  the 
licence  in    Webb   v.   Pai  was    not    a   licence   under  seal. 

The  defendant's  counsel   appears,  from  the  report   in  Kolle,  to 
speak  of  the  plaintiff  as  grantee  of  the  liberty  to  stack  hay,  Sec. ; 
a  form  of  expression  not  very  appropriate,  if  used  in  respect  of  a 
party  who   had   a   mere   parol   licence;    and   the   Chief   Justice, 
according  to  the  report  in  Pophain  and  Palmer,  says  that  the 
plaintiff  had  an  interest  which  charged  the  land,  into  whose  hands 
Boever  it   should  come.     And  Dodderidge,  J.,  according  to  the 
report  in  Palmer,  arguing  that  the  lessee  certainly  might  turn  his 
cattle  into  his  own  field,  and  was  not  bound  to  stop  their  mouths, 
says  it  was  folly  of  the  plaintiff  that  he  did  not,  together  with  the 
licence,  take  a  covenant  that  it  should  he  lawful  for  him  to  fence 
the  hay  with  a  hedge.     From  these  expressions  (and  there  are 
others  in  the  various  reports  of  the  case  having  a  similar  aspect), 
it  certainly  seems  possible  that  the  licence  was  under  seal ;  and 
then  the  only  point  would  be  that  which  alone  was  in  fact  decided, 
namely,  whether,   supposing   the   plaintiff   to  have  acquired  by 
grant  a  right  to  stack  his  hay  on  the  land  for  a  limited  time,  that 
limited  time  had  expired.     Even  supposing  the  licence  to  have 
been  a  mere  parol  licence,  yet  the  strong  probability  is  that  Webb 
had  purchased  the  hay  from  Sir  YV.  Plummer  as  a  growing  crop, 
with  liberty  to  stack  it  on  the  land,  and  then  the  parol  licence 
might  be  good  as  a  licence  coupled  with  an  interest.     Be  this, 
however,  as  it  may,  the  decision,  as  we  have  already  pointed  out, 
has  very  little,  or  rather  no  bearing  on  the  case  before  us;  and 
the  judgment  of   Dodderidge,  J.,   as  given    both  in  Rolle  and 
Palmer,  is  in   strict  accordance  with   what  was  afterwards  laid 
down  by  Vaaghan,  C.  J.,  and  which  we  consider  to  be  consonant 
both  to  principle  and  authority. 

"The  next  decision  in  order  of  time  is  that  of  Wood  v.  Lake, 
in  Bayer,  p.  ■'•.  There  the  defendant  had,  by  ;i  parol  agreement, 
given  liberty  to  the  plaintiff  to  stack  coals  on  the  defendant's 
land  for  a  term  of  seven  years.  After  the  plaintiff  had  enjoyed 
this  privilege  for  three  years,  the  defendant  locked  up  the  gate  of 
the  close.  No  report  is  given  in  Sayer  of  the  arguments  at  the 
bar.  But  from  a  MS.  report  of  the  Bame  case,  referred  toby 
(iibbs,  C.  J.,  in  the  case  of  Tayler  v.  WaU  r«,  and  winch  MS.  we 
have  had   an  opportunity  of  consulting,  through   the  kindness  of 


BY    EXPRESS    AGREEMENT. 


51 


the  representatives  of  the  late  Mr.  Justice  Burrough  (a),  it 
appears  that  the  argument  turned  wholly  on  the  point  whether 
the  privilege  of  stacking  the  coals  did  or  did  not  amount  to  a 
lease;  for  if  it  did,  then  the  defendant  contended  it  was  void 
after  three  years,  under  the  Statute  of  Frauds,  as  not  beino-  in 
writing.  Lee,  C.  J.,  and  Denison,  J.,  held  it  to  be  no  lease,  not- 
uncertain  interest  in  land  ;  but  Foster,  J.,  doubted,  and  desired 
time  to  consider.  On  the  last  day  of  term,  the  Court  gave  judg- 
ment for  the  plaintiff,  Foster  non  dissentiente. 

"  Supposing  the  Court  to  have  been  right  in  deciding  that  this 
was  not  a  lease  (which,  however,  is  doubted  by  Sir  E.  Sugden, 
see  1  V.  &  P.,  last  edit.  p.  139),  yet  no  grounds  are  stated  on 
which  it  could  be  held  good  as  an  easement  originating  merely  by 
parol.  Up  to  this  case  not  a  single  decision  is  to  be  found  giving 
countenance  to  any  such  proposition;  and  we  are  compelled 
to  say,  that,   if  the   Court  proceeded  on    the    ground   that  the 


Wood  v. 
I.'  U'lbitter. 


(a)  The  following  is  a  copy  of  the 
report  in  the  MS.  volume  of  Justice 
Burrough. 

CASE. — A  parol  agreement  that  the 
plaintiff  should  have  liberty  of  laying 
and  stacking  of  coals  upon  defendant's 
close,  for  seven  years.  Afterwards, 
defendant  forbids  plaintiff  to  lay  any 
more  coals  there,  and  shuts  up  his  gates. 
Defendant  says,  that  plaintiff  was  but 
tenant  at  will.  Quaere,  if  this  was  an 
interest  within  the  description  of  the 
Statute  of  Frauds. 

"  Sei-jeant  Booth. — This  is  but  a  per- 
sonal  licence  or  easement :  1  Roll.  Abr. 
859,  p.  4 ;  Roll.  Rep.  143,  152  j  1  Saund. 
321.  A  contract  for  sale  of  timber 
growing  upon  the  land  has  been  deter- 
mined to  be  out  of  the  statute  :  1  Ld. 
Rayrn.  182.  Vide  the  difference  of  a 
licence  and  a  lease,  1  Lev.  194.  This 
must  be  taken  only  as  a  licence,  for  that 
the  coal-loaders  also  are  to  have  benefit, 
as  well  as  plaintiff. 

"  Serjeant  Poole,  for  defendant. — 
Question  is,  if  any  interest  in  land 
passed  by  the  agreement ;  for,  if  interest 
passed,  it  is  within  the  statute, ergo  void, 
being  for  longer  term  than  three  years  : 
Bro.  Licence,  p.  19  ;  Thome  v.  Seabright, 
Salk.  24;  Webb  v.  Paternoster,  Poph. 
151.  A  licence  to  enter  upon  and  occupy 
land  amounts  to  a  lease.  The  plaintiff 
not  confined  to  a  particular  part  of  the 
close,  and  might  have  covered  the  whole 
if  he  pleased  ;  on  that  account  it  is  an 
uncertain  interest.     The  distinction  of 


licence  to  plaintiff  and  his  coal-loader, 
is  nothing  ;  he  could  not  stack  the  coal 
himself,  and  it  is  merely  vague.  Ease- 
ment may  be  of  more  value  than  the 
inheritance  ;  ex.  gr.,  way-leave. 

"  Lee,  C.  J. — If  this  be  a  lease,  as  it 
is  argued,  it  is  within  the  statute,  and 
void,  for  not  being  in  writing.  No 
answer  as  yet  is  given  to  the  case  in 
Popham,  when  the  stacking  of  hay, 
which  is  similar,  wa3  determined  to  be 
a  licence.  The  word  uncertain,  in  the 
statute,  means  uncertainty  of  duration, 
not  of  quantity.  Licence  was  not  re- 
vocable, and  here  is  no  case  to  show 
this  to  be  considered  as  a  lease. 

"  Denison,  J. — This  seems  not  to  be 
an  interest,  so  called  in  the  language  of 
the  law,  although  easements,  in  general 
speaking,  may  be  called  interests.  Had 
the  plaintiff  such  an  interest  as  to  have 
maintained  a  clausum  fregit  ?  Certainly 
not.  If  a  man  licenses  to  enjoy  lands 
for  five  years,  there  is  a  lease,  because 
the  whole  interest  passes,  but  this  was 
only  a  licence  for  a  particular  purpose. 

"Foster,  J. — These  interests,  grounded 
upon  licences,  are  valuable,  and  deserve 
the  protection  of  the  law,  and  therefore 
may  perhaps  have  been  within  the  in- 
tention of  the  words  of  the  statute. — 
Desired  further  time  for  consideration  : 
stood  over. 

N.B. — Afterwards,  upon  motion  for 
judgment  the  last  day  of  term,  and  gave 
judgment  for  plaintiff,  Foster  non  dis- 
sentiente. 

5    2 
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v.        plaintiff  had  acquired  the  easement  by  the  parol  licence,  we  do 
'  q,  •  tliink  it  can  be  supported.     But  the  case  may,  perhaps,  have 

been  decided  on  another  ground.  The  defendant  himself  was  the 
party  who  had  agreed  to  give  the  easement  to  tin-  plaintiff;  and 
although  tin-  action  ia  Btated  to  have  been  <ina<'ti<oi  on  the  case,  it 
may  have  been  a  mere  assumpsit — an  action  on  the  case  on 
pr  nd  in  such  an  action  the  plaintiff  would  certainly  be 

entitled  to  recover,  if  the  contract  was  not  (and  probably  the 
Court  considered  it  was  not)  a  contract  concerning  land,  within 
the  4th  section  of  the  Statute  of  Frauds  (a). 

"The  next  case  on  which  the  plaintiff  relies  is  Tayler  v. 
Waters,  reported  in  7  Taunt.  874.  It  was  an  action  by  the 
plaintiff  against  the  door-keeper  of  the  Opera-house,  for  pre- 
venting him  from  entering  the  house  during  the  performance  of 
an  opera.  It  appeared  that  one  W.  Tayler,  being  in  possession 
of  the  Opera-house,  as  lessee  for  a  long  term  of  years,  by  a  deed, 
dated  the  24th  of  August,  1792,  assigned  his  interest  therein  to 
trustee,  on  various  trusts,  for  creditors  and  other  claimants,  and 
ultimately  in  trust  for  himself.  After  the  execution  of  this  deed, 
Tayler  continued  in  possession  by  the  permission  of  the  trustees, 
and  he  carried  on  and  managed  the  affairs  of  the  theatre.  In 
March,  1  799,  he  by  deed,  granted  to  one  Gourgas,  for  a  valuable 
consideration,  six  silver  tickets,  entitling  the  holders  to  admission 
to  the  theatre.  One  of  these  tickets  was  sold  by  Gourgas  to  the 
plaintiff,  in  July,  1799,  but  no  deed  of  assignment  to  him  was 
executed.  In  1800,  Tayler's  trustees  took  possession  of  the 
theatre.  The  plaintiff,  however,  was  allowed  to  attend  the 
theatre,  by  virtue  of  his  ticket,  until  the  year  1811,  when  the 
defendant  "Waters,  as  servant  of  the  trustees,  prevented  him  from 
entering  the  theatre;  and  for  this  obstruction  the  action  was 
brought.  The  cause  was  tried  before  C.  J.  Gibbs,  and  a  verdict 
found  for  the  plaintiff,  and  that  verdict  was  afterwards  upheld  by 
the  Court  of  Common  Pleas.  The  grounds  of  the  judgment 
were,  that  the  right  under  the  silver  ticket  was  not  an  interest  in 
land,  but  a  licence  irrevocable  to  permit  the  plaintill'  to  enjoy 
;  privileges  thereon;  that  it  was  not  required  by  the 
Statute  <>f  Frauds  to  be  in  writing,  and,  consequently,  might  be 
Qted  without  a  d< 


(-;)   [See  Jon*  v.   /  (1839),    10  A.  .      B.   11  iveri  (18G0), 
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"The  Chief  Justice,   in  support  of    that  doctrine,   relied    on        n I  v. 

Webb  v.  Paternoster,  which,  he  said,  showed  that  a  beneficial  L"'" 
licence,  to  be  exercised  upon  land,  might  be  granted  without 
deed,  and  could  not  be  countermanded,  at  least  after  it  had  been 
acted  on.  The  same  case,  he  added,  showed  that  the  interest 
was  not  such  an  interest  in  land  as  was  required  by  the  Statute 
of  Frauds  to  be  in  writing  ;  as  to  which  last  point  all  doubt,  if 
there  remained  any,  had  (he  said)  been  removed  by  the  case  of 
Wood  v.  Lake. 

"  This  judgment  is  stated,  by  the  learned  reporter  to  have 
comprised  the  substance  of  the  arguments  on  both  sides,  and 
which,  therefore,  he  does  not  give  in  his  report.  We  must  infer 
from  this  that  the  attention  of  the  Court  was  not  called  in  the 
argument  to  the  principles  and  earlier  authorities,  to  which  we 
have  adverted.  Brooke,  in  his  Abridgment,  Dodderidge,  in  the 
case  of  Webb  v.  Paternoster,  and  Lord  Ellenborough,  in  the  case 
of  Bex  v.  Homdon-on-the-Hill  (a),  all  state  in  the  most  distinct 
manner  that  every  licence  is  and  must  be  in  its  nature  revocable, 
so  long  as  it  is  a  mere  licence.  Where,  indeed,  it  is  connected 
with  a  grant,  there  it  may,  by  ceasing  to  be  a  naked,  licence, 
become  irrevocable  :  but  then  it  is  obvious  that  the  grant  must 
exist  independently  of  the  licence,  unless  it  be  a  grant  capable  of 
being  made  by  parol,  or  by  the  instrument  giving  the  licence. 
Now  in  Tayler  v.  Waters  there  was  no  grant  of  any  right  at  all, 
unless  such  right  was  conferred  by  the  licence  itself.  C.  J. 
Gibbs  gives  no  reason  for  saying  that  the  licence  was  a  licence 
irrevocable,  and  we  cannot  but  think  that  he  would  have  paused 
before  he  sanctioned  a  doctrine  so  entirely  repugnant  to  principle 
and  to  the  earlier  authorities,  if  they  had  been  fully  brought 
before  the  Court.  Again,  the  Chief  Justice  is  represented  as 
saying  that  the  interest  of  the  plaintiff  was  not  an  interest  in 
land  within  the  Statute  of  Frauds,  and  that  consequently  it 
might  be  granted  without  deed.  How  the  circumstance,  that 
the  interest  was  not  an  interest  in  land  within  the  Statute  of 
Frauds,  showed  it  to  be  grantable  without  deed,  we  cannot 
discover.  The  precise  point  decided  in  Webb  v.  Paternoster  is 
not  adverted  to,  and  it  is  assumed,  without  discussion,  that  the 
licence  there  must  have  been  a  parol  licence,  and  a  naked  licence, 
unconnected  with  an  interest,  capable  of  being  created  by  parol. 


(a)  1816,  4  M.  &  Sel.  562. 
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R        r.        This  action  was  not,  as   it    may  liave  been   in  Wood  v.  La 

fS!l-  action  founded  on  the  contract.  It  was  an  action  on  the  case  for 
the  obstruction,  and  was  founded  on  the  supposition  that  an 
actual  right  to  enter  and  remain  in  the  theatre  had  vested  in  the 
plaintiff,  under  the  licence  conferred  by  the  silver  ticket.  With 
all  deference  to  the  high  authority  From  which  the  judgment  in 
TayU  r  v.  Waters  proceeded,  we  feel  warranted  in  saying  that  it 
is  to  the  last  degree-  unsatisfactory: — an  observation  which  we 
have  the  leas  hesitation  in  making,  in  oonaeqnence  of  its  Bonndi 
having  obviously  Inon  doubted  by  the  Court  of  King's  Bench  and 
Mr.  Justice  Bayley,  in  the  case  of  Hewlina  v.  Shippam. 

"  The  fourth  and  last  case  relied  on  by  .Mr.  Jervis  was  the 
recent  ease  of  Wood  v.  Manley,  in  the  Queen's  Bench  (a).  That 
was  an  action  for  trespass  quare  clausum  fregit  ;  plea,  that 
defendant  was  possessed  of  a  large  quantity  of  hay  being  on  the 
plaintiff's  close,  and  that  by  leave  of  plaintiff  he  entered  on  the 
close  in  question  to  remove  it.  Replication,  de  injuria.  It  was 
proved  at  the  trial,  that  the  hay  in  question  was  sold  in  January, 
183S,  by  the  plaintiff's  landlord,  who  had  seized  it  as  a  distress 
for  rent.  The  conditions  of  the  sale  were,  that  the  purchaser  of 
the  hay  might  leave  it  on  the  close  until  Lady-day,  and  might  in 
the  meantime  come  on  to  the  close  from  time  to  time,  as  often  as 
he  should  see  fit,  to  remove  it.  These  conditions  icere  assent>  d 
to  hy  the  plaintiff.  The  defendant  became  the  purchaser,  and 
afterwards,  and  before  Lady-day,  the  plaintiff  locked  up  the 
dose.  The  defendant  broke  open  the  gate  in  order  to  remove 
the  hay.  A  verdict  was  found  for  the  defendant,  Erskine,  J., 
telling  the  jury  that  the  licence  to  come  from  time  to  time  to 
remove  the  hay  w,-is  irrevocable.  Mr.  Crowder  moved  to  set 
aside  this  verdict,  on  the  ground  that  the  licence  was  necessarily 
revocable,  and  was  in  fact  revoked.  But  the  Court  of  Queen's 
Bench  refused  to  grant  a  rule,  and,  we  think,  quite  rightly. 
This  v.  ,  not  of  a  mere  licence,  but  of  a  licence  coupled 

with  an  interest.  The  hay,  by  the  sale,  became  the  property  of 
the  defendant,  and  the  licence  to  remove  it  became,  as  in  the 
case  of  the  tree  and  the  deer,  put  by  C.  J.  Vanghan,  irrevocable 
by  the  plaintiff  ;  and  the  rule  was  properly  refused.  The  case 
was  analogous  to  that  of  a  man  taking  my  goods,  and  putting 
them  on  his  land,  in  which  case  I  am  justified  in  goiug  on  the 


(<0  1889,  11  A«].  a  K.  80 1  8  Per.  A  D.  5. 
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land  and  removing  them:  Vin.  Abr.  Trespass,  (H)  a  2,  pi.  12:        Wood  v. 
and  Patrick  v.  Golerick  (a).  _ff l 

"  It  appears,  therefore,  that  the  only  authority  necessarily  sup- 
porting the  present  plaintiff  in  the  proposition  for  which  he  is 
contending,  is  the  case  of  Tayler  v.  Waters,  in  which  the  real 
difficulty  was  not  discussed,  nor  even  stated.  It  was  taken  for 
granted,  that,  if  the  Statute  of  Frauds  did  not  apply,  a  parol 
licence  was  sufficient,  and  the  necessity  of  an  instrument  under 
seal,  by  reason  of  the  interest  in  question  being  a  right  in  nature 
of  an  easement,  was  by  some  inadvertence  kept  entirely  out  of 
sight ;  and  for  these  reasons,  even  if  there  had  been  no  conflicting 
decisions,  we  should  have  thought  that  case  to  be  a  very  unsafe 
guide  in  leading  us  to  a  decision,  on  an  occasion  where  we  were 
called  on  to  lose  sight  of  the  ancient  landmarks  of  the  common  law. 

"We  are  not,  however,  driven  to  say  that  we  shall  not  disre- 
gard that  case  merely  on  principle.  Giving  it  the  full  weight  of 
judicial  decision,  it  is  met  by  several  others,  which  we  must 
entirely  disregard,  before  we  can  adopt  the  argument  of  the  plain- 
tiff. In  the  cases  of  Fentiman  v.  Smith  (b),  and  Rex  v.  Horndon- 
on-the-Hitt  (c),  which  were  before  Tayler  v.  Waters,  Lord  Ellen- 
borough  and  the  Court  of  King's  Bench  expressly  recognized  the 
doctrine,  that  a  licence  is  no  grant,  and  that  it  is  in  its  nature 
necessarily  revocable,  and  the  further  doctrine,  that,  in  order  to 
confer  an  incorporeal  right,  an  instrument  under  seal  is  essential. 
And  in  the  elaborate  judgment  of  the  Court  of  King's  Bench, 
given  by  Bayley,  J.,  in  Hewlins  v.  Shippam  (d),  the  necessity  of 
a  deed,  for  creating  any  incorporeal  right  affecting  land,  was 
expressly  recognized  and  formed  the  ground  of  the  decision.  It 
is  true  that  the  interest  in  question  in  that  case  was  a  freehold 
interest,  and  on  that  ground  Bayley,  J.,  suggests  that  it  might  be 
distinguished  from  Tayler  v.  Waters ;  but  in  an  earlier  part  of 
that  same  judgment,  he  states,  conformably  to  what  is  the  clear 
law,  that,  in  his  opinion,  the  quantity  of  interest  made  no  diffe- 
rence; and  the  distinction  is  evidently  adverted  to  by  him,  not 
because  he  entertained  the  opinion  that  it  really  was  of  import- 
ance, but  only  in  order  to  enable  him  to  decide  that  case  without, 
in  terms,  saying  that  he  did  not  consider  the  case  of  Tayler  v. 


(a)  1838,  3  M.  &  W.  483  ;  [and  see     (c)  1816,  4  M.  &  Sel.  565. 

above,  p.  2].  (d)  1826,  5  B.  &  C.  222;  31  R.  R.  757. 

(b)  1803,  4  East,  107  ;  7  R.  R.  533. 
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Wood  v.  Waters  to  be  law.  The  dot-trine  of  II>  wlins  v.  Shippam  has  since 
.  Leadbltter-  been  recognized  and  acted  upon  in  Bryan  v.  Whistler  [a),  Cocker 
v.  Gowper  (1/),  ami  Wallis  v.  Harrison  (c),  and  it  would  be  impos- 
sible for  us  to  adopt  the  plaintiff's  view  of  the  law,  without  hold- 
ing all  those  cases  to  have  been  ill  decided.  It  was  suggested 
that,  in  the  present  case,  a  distinction  might  exist,  by  reason  of 
the  plaintiff's  having  paid  a  valuable  consideration  for  the  privi- 
lege of  goiug  on  the  stand.  Bat  this  fact  makes  no  difference; 
whether  it  may  give  the  plaintiff  a  right  of  action  against  those 
from  whom  he  purchased  the  ticket,  or  those  who  authorized  its 
being  issued  and  sold  to  him,  is  a  point  not  necessary  to  be  dis- 
cussed ;  any  such  action  would  be  founded  on  a  breach  of  con- 
tract, and  would  not  be  the  result  of  his  having  acquired  by  the 
ticket  a  right  of  going  upon  the  stand,  in  spite  of  the  owner  of  the 
soil  ;  and  it  is  sufficient,  on  this  point,  to  say,  that  in  several  of 
the  cases  we  have  cited,  (Heivlins  v.  Shippam,  for  instance,  and 
Bryan  v.  Whistler,)  the  alleged  licence  had  been  granted  for  a 
valuable  consideration,  but  that  was  held  not  to  make  any 
difference.  We  do  not  advert  to  the  cases  of  Winter  v.  Brock- 
well  (d)  and  Liggins  v.  Inge  (e),  or  other  cases  ranging  themselves 
in  the  same  category,  as  they  were  decided  on  grounds  inapplic- 
able to  the  case  now  before  us,  and  were  in  fact  admitted  not  to 
bear  upon  it. 

"  In  conclusion,  we  have  only  to  say,  that,  acting  upon  the 
doctrine  relative  to  licences,  as  we  find  it  laid  down  by  Brooke, 
by  Mr.  Justice  Dodderidge,  and  by  C.  J.  Vaughan,  and  sanctioned 
by  Hewlins  v.  Shippam,  and  the  other  modern  cases  proceeding 
on  the  same  principle,  we  have  come  to  the  conclusion  that  the 
direction  given  to  the  jury  at  the  trial  was  correct,  and  that  this 
rule  must  be  discharged. — Rule  discharged"  (/). 


(«)   1828,  8  B.&  C.288;  32  R.  R.  389.  continuous  communication    from   their 
(I)    1084)  I  C,  M.  A  EL  -118.  own  lands  to  the  railway,  with  a  provi- 
de;   lv:'^,   I    M    i    W.  688.  siou  for  the  settlement   by  justices  of 
[d)    isn7,  8  East,  808;  '.'  EL  B.  454.  any  dispute  as  to  the  proper  place  for 
L881,  7  Bing.  682;  83  EL  K.  615.  the  sidings,  the  plaintiff  had  constructed 
(/)  [Of.  Adamt  v.  Andrews (1860),  16  and  used  a  Biding  at  a  particular  spot 
Q.   li.  ^sl;     TapUn   v.                      (1851),  with  the  assent  of  t  be  company,  which 
) 0  0.  B.  711.     In  //.'/  v.  M              /.'.  they  afterwards  attempted  to  revoke; 
(''/.    (18.7JJ,    :i    De    <;<w    «V    Jones,    t '. 7 : '> ,  the  company  relied  upon    the  authority 
coram  of  Wo    i  •■  Leadbitter  and  the  class  of 
tempted  to  apply  the  authority  of  n  ■  o    ■  -  "f  which  it  is  one,  hut  without 
v.  Leadbitter  to  a  case  where,  an  act  of  bqccbbs,  the  Ooarl   holding  that  those 
parliament  having  authorized  tbeowners  authorities  have  no  hearing  upon  such 
of  laoda  ad  joining  a  railway  to  oonatrool  a  oaae,     Nor  do  they  apply  to  the  ordi- 
hranch  railways  or  sidings  nil  to  form  nary  oontraol  entered  into  by  a  railway 
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[In  the  case  of  Perry  v.  Fitzhowe  (a),  A.,  having  a  right  of  Perry  v. 
common,  appurtenant  to  Blackacre,  over  land  called  the  Heath,  tUzhowe- 
gave  B.  a  parol  permission  to  build  a  house  on  the  Heath.  B. 
built  in  pursuance  of  the  licence.  Blackacre  afterwards  came  by 
assignment  to  C,  who  pulled  down  the  building  ;  and  upon  an 
action  of  trespass  being  brought  by  B.,  C.  pleaded,  inter  alia,  a 
justification  under  an  immemorial  right  of  common  appurtenant 
to  Blackacre,  over  the  Heath.  The  Court  held  that  to  that  plea 
it  was  a  bad  replication,  that  A.  had  given  the  licence,  and  that 
B.  had  built  the  house  under  that  licence ;  on  the  ground  that 
the  plaintiff  was  setting  up  a  grant  of  a  freehold  interest,  binding 
the  inheritance  of  Blackacre  by  restricting  the  right  of  common 
appurtenant  to  it,  and  that  such  grant  must  be  by  deed  under 
seal.  It  was  argued  that  the  case  fell  within  the  principle  of  the 
authorities,  as  to  the  effect  of  a  parol  licence  executed  in  extin- 
guishing an  easement ;  so  that  the  right  of  common  might  be 
considered  to  be  extinguished  in  the  spot  on  which  the  building 
was  erected.  The  judgment  does  not  advert  to  the  distinction 
between  the  effect  of  a  licence  operating,  when  acted  upon,  by 
way  of  extinguishment  of  an  existing  right,  and  one  operating  by 
way  of  grant  of  a  right  to  interfere  with  that  right,  supposing  it 
not  to  be  extinguished ;  for  it  is  laid  down  by  the  Court  that  the 
licence  could  only  operate,  if  at  all,  in  the  last-mentioned  way, 
which  it  clearly  could  not  do.  And,  having  regard  to  this,  and  also 
to  the  peculiar  nature  of  a  right  of  common  appurtenant  by  pre- 
scription (which  is  in  its  nature  entire  (&),and  an  extinguishment 
of  which  by  act  of  its  owner  in  any  part  of  the  land  over  which  it 
is  claimed  works  at  common  law  (c)  an  extinguishment  of  it  over 
the  whole),  and  further  to  the  fact  that  it  did  not  appear  that  the 
licensee  had  any  interest  in  the  land  upon  which  he  was  licensed 
to  build,  the  judgment  cannot  be  said  to  be  opposed  to  the  autho- 
rities above  referred  to,  as  to  the  binding  effect  of  a  licence  given 
by  the  owner  of  a  dominant  tenement  to  the  owner  of  the  servient, 
to  erect  some  permanent  structure  on  his  own  land,  inconsistent 
with  the  continuance  of  the  easement.     It  is  difficult,  however,  to 

company  for  the  carriage  of  a  passenger;  (6)   See  the  distinction  in  this  respect 

Butler    v.    Manchester,     Sheffield,    and  between  a  right    acquired  under  Lord 

Lincolnshire  Railway  Co.  (1883),  L.  R.  Tenterden's  Act  and  by  prescription  at 

21  Q.  B.  D.  207.     Nor  can  they  be  set  the  common  law  explained  in  Davies  v. 

up  by  a  mere  wrongdoer,  against  the  Williams  (1857),  16  Q.  B.  546. 
possessory  right  of  a  licensee ;  Northam  (c)  Co.  Lit.  122  a;  4  Rep.  38  a;  Cruise, 

v.  Hurley  (1853),  1  E.  &  B.  665.]  Dig.  Title  XXIII.,  Common,  §§  43,  82. 
(a)  1846,  8  Q.  B.  757. 
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- 


Revocation. 


[reconcile  the  opinion  expressed  by  the  Court,  that  the  doctrine  of 
such   c  i    Winter  ▼.  Brockwell  only  applies  as  between   the 

original  li  rod  the  li  ■  .    ad  would  not  bind  an  assignee 

of  the  former,  with  she  interpretation  of  that  case  in  the  authori- 
ties already  cited  in  this  chapter,  and  those  which  will  be  found 
collected  post,  Pari  V.  Chap.  II.  Sects.  2,3,as  to  the  extinguish- 
ment of  easements,  where  the  distinctions  between  the  different 
kinds  of  easements  and  profits  a  prendre,  in  respect  of  this  ques- 
tion, are  noticed. 

There  is  nothing  in  the  cases  cited  to  prevent  a  court  of  law 
from  giving  damages  fora  breach  of  a  written  agreement  togrant 
a  licence  irrevocable  for  a  definite  period  ;  the  rule  established  is, 
thai  such  an  agreement  passes  no  legal  interest  in  the  soil  (a). 

And  a  licensee  whose  licence  is  revoked  is  entitled  to  reasonable 
notice  of  the  revocation  (b). 


Equitable 
rikrht  by 

:i6Dt 

without  deed. 


Eglin. 


(b.)  Equity. 

There  may  be  an  equitable  right  to  an  easement  by  agree- 
ment, and  without  a  deed.  If,  indeed,  the  agreement  be  voluntary, 
equity  will  not  interfere  to  enforce  it  ;  nor  will  it  be  enforced  as 
against  a  purchaser  for  value  without  notice.  Bat,  if  there  is  an 
agreement  to  grant  an  easement  for  a  good  and  substantial  con- 
sideration, equity  considers  it  (as  between  the  parties  to  the  agree- 
ment and  persons  taking  with  notice)  as  granted,  and  will  either 
decree  a  legal  grant  or  restrain  a  disturbance  by  injunction  (c). 

In  Duke  of  Devonshire  v.  Eglin  (d)  the  defendant  verbally  con- 
sented to  the  plaintiff's  making  a  watercourse  through  his  laud  on 
being  paid  a  reasonable  compensation.  The  watercourse  was 
made,  but  no  grant  was  executed  and  no  sum  arranged.  After 
nine  year-'  user  the  defendant  stopped  it  up  ;  he  was  restrained 
by  decree  from  so  doing,  and  it  was  referred  to  the  Master  to 
settle  a  proper  compensation.  The  defence  of  the  Statute  of 
Frauds  was  answered  by  the  part  performs 


(„)  Smart  v.   J  LS64),  33   L.  J., 

I     P,  154;  <-f.   ;• 

I  I:    i:. 
M0;  I  L.  E  (18 

I  L6. 

$70),  L  EL  5 
C.  P.  335  :  (1874),  L. 

B.4  :  .    .  <■ 

I.   li.  (1894 
D  ,  L.  K.   |  L896), 

A.  C.  1. 


(c)    Francis'  Maxims,    L3  J    Fonbl.    Eq. 
B.  l,  o.  6,  b.  !».     Of.  Walsh  v.  I. 
(1882),   I-    B    21  Ch.  Div.  9  (agreement 

for  lease) ;  J w  v.  R  i        (1890),  L.  R. 

Div.  574  (as  to  title  on  agree- 
in.  -nt  for  lease  of  eaeeriM-iii)  :  and  Bee, 
as  to  Dotioe,  Hervey  v.  Btnit)  (1855),  1 

K.  .V  .1.    at    |>.    :<!•!■,    and    Pf  v.    /.'■  '- 

gravia   Estate,   Limited,   W.  X. 
I-.  39. 

(/)  1851,14  Beav.  530. 
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[In  Moreland  v.  Richardson  (a)  the  plaintiffs  had  purchased  from  Moreland  v. 
the  trustees  of  a  chapel  graves  in  a  burying-ground  attached  R'rhardfl0n- 
to  the  chapel,  and  received  receipts  for  their  purchase  money 
stating  that  the  graves  were  sold  in  perpetuity.  The  Master  of 
the  Rolls  held  that  they  were  entitled  to  have  their  family  vaults, 
and  the  spot  on  which  they  were  situate,  kept  undefaced  and  unob- 
literated,  and  enjoinedsucceeding  trusteesfrom  removing, defacing, 
obliterating  or  injuring  the  graves  and  monuments  belonging  to 
the  plaintiffs.     The  right  of  burial  was  treated  as  an  easement. 

In  McManus  v.  Cooke  (b)  the  plaintiff  and  defendant,  being  McManus  v. 
owners  of  adjoining  houses,  had  entered  into  a  verbal  agreement,  (  °° 
under  which  a  party-wall  was  to  be  pulled  down  and  rebuilt  at 
their  joint  expense,  and  each  party  was  to  be  at  liberty  to  make 
a  lean-to  skylight  resting  on  the  new  party-wall  and  running  up 
to  the  sill  of  the  first-floor  window  of  his  own  building.  The 
defendant  having  shaped  his  skylight  so  as  to  show  above  the 
wall  and  obstruct  some  of  the  light  coming  to  the  plaintiff's 
skylight,  Kay,  J.  granted  an  injunction,  holding  that  the  agree- 
ment was  for  an  easement  of  light,  and  that  the  defence  of  the 
Statute  of  Frauds  (if  good)  was  answei'ed  by  the  plaintiff's  part 
performance. 

(c.)   As  to  the  effect  of  Acquiescence. 

There  is  now  a  large  number  of  cases  in  which  an  agreement  Constructive 
to  grant  an  easement  or  some  other  right  has  been  inferred — or,  e 
more  correctly,  has  been  imputed  to  the  person  who  is  in  a 
position  to  make  the  grant,  on  account  of  some  action  or  inaction 
on  his  part.  These  cases  rest  on  the  equitable  doctrine  of 
acquiescence ;  but  they  may  be  referred  to,  for  the  purpose  of 
classification,  as  imputed  or  constructive  grants. 

The  rule  has  been  variously  stated  by  the  judg'es  as  follows  : —  Statements 

"This  Court  will  not   permit  a  man  knowingly,  though  but 

.     ,  r     A.  .  s  J '  s  Dann  v 

passively,   to    encourage    another    to    lay   out    money   under   an   spurrier. 
erroneous  opinion  of  title;  and  the  circumstance  of  looking  on 
is  in  many  cases  as  strong  as  using  terms  of  encouragement  (c)." 

"To  have  a  work  erected  at  great  expense,  whether  private  or  J°ne*  r- Royal 

Canal  Co. 

(a)  1856,  22  Beav.  596 ;  26  L.  J.,  Ch.  This  statement  was  adopted    by  Lord 
690.  Cranwortb,    V.-C,    in    Rochdale    Canal 

(b)  1887,  L.  R.  35  Ch.  D.  681.  Company  v.  King  (1851),  2  Sim.  N.  S.at, 

(c)  Lord  Eldon,  in  Dann  v.  Spurrier  p.  88,  and  by  Romilly,  M.  R,  in  Cotchi Ing 
(1802),  7  Ves.  at  p.  235;  6  R.  R.  119.  v.  Bassett  (1S62),  32  Beav.  at  p.  111. 
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jom-s  v  [public,  removed  by  this  Court  as  a  nuisance,  the  person  com- 

plaining Bbould  have  given  notice  not  to  proceed,  otherwise  the 
Court  will  leave  the  complainant  to  law  (a)." 

■  A    |  arty,   having  an   equity,   loses   that  equity,  as   against 
another  person,  by  permitting  him  to  go  on  dealing  with  property 
in  ignorance  of  such  equity  {!>)." 
D,«;  ••  11,.  who  stands   by  ami   encourages  an  act  cannot  afterwards 

complain  of  it,  or  interfere  with  the  enjoyment  of  that  which  he 
has  permitted  to  be  done  (c)." 
.Vn  v.  --It  a  Btrai  gi  r  begins  to  build  on  my  land,  supposing  it  to  be 

his  own,  and  1,  perceiving  his  mistake,  abstain  from  setting  him 
right,  and  leave  him  to  persevere  in  his  error,  a  court  of  equity 
will  nor  allow  me  afterwards  to  assert  my  title  to  the  land  on 
which  he  had  expended  money  on  the  supposition  that  the  land 

-  his  '\vn.  It  considers  that,  when  I  saw  the  mistake  into 
which  he  had  fallen,  it  was  my  duty  to  be  active  and  to  state  my 
adverse  title;  and  that  it  would  be  dishonest  in  me  to  remain 
wilfully  passive  on  such  an  occasion,  in  order  afterwards  to  profit 
by  the  mistake  which  I  might  have  prevented. 

•  But  it  will  be  observed  that,  to  raise  such  an  equity,  two 
things  are  required:  first,  that  the  person  expending  the  money 
supposes  himself  to  be  building  on  his  own  land ;  and,  secondly, 
that  the  real  owner  at  the  time  of  the  expenditure  knows  that  the 
land  belongs  to  him,  and  not  to  the  person  expending  the  money 
in  the  belief  that  he  is  the  owner.  For  if  a  stranger  builds  on 
my  land  knowing  it  to  be  mine,  there  is  no  principle  of  equity, 
which  would  prevent  my  claiming  the  land  with  the  benefit  of  all 
the  expenditure  made  on  it.  There  would  be  nothing  in  my  con- 
duct, active  or  passive,  making  it  inequitable  in  me  to  assert  my 
legal  rights. 

"  It  follows  as  a  corollary  from  these  rules,  or,  perhaps,  it 
would  be  more  accurate  to  say  it  forms  part  of  them,  that,  if  my 
tenant  builds  <m  land  which  he  holds  under  me,  he  does  not 
thereby,  in  tie-  absence  of  special  circumstances,  acquire  any 
right  '"  prevent  me  from  taking  possession  of  the  land  and 
building- when  the  tenancy  has  determined.    He  knew  the  extent 

Per  Lord  Manners,  i"  ■'    •     v.  (r)  Lord  Bomilly,  M.  It.,  in  Duke  of 

■     ,  u    Holloy'i    lr.   Oh.  Bcouforl  v.  Patrick  (185:!),  17  Beav.  at 

319,  p.  74.     A>nd  so  Lord  Chelmsford,  C,  in 

(b)  Lord  Cottenbam,  in   William$  v.  >                     I     >•  <i  w  Harcov/rt  (1858), 

/                 •      ( isili,  1  Orsig  S  De  Q.  A  J.  at  p.  f.08. 

p.  06. 
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[of  his  interest;  and  it  was  his  folly  to  expend  money  upon  a  title     Ramsdenv. 

which  he  knew  would  or  might  soon  come  to  an  end  {a)." 

"  If  a  man,  under  a  verbal  agreement  with  a  landlord  for  a 

certain  interest  in  land,   or,  what  amounts  to  the  same  thing, 

under  an  expectation,  created  or  encouraged   by  the  landlord, 

that   he   shall  have  a  certain  interest,  takes  possession  of   such 

land  with  the  consent  of  the  landlord,  and,  upon  the  faith  of  such 

promise  or  expectation,  with  the  knowledge  of  the  landlord  and 

without  objection  by  him,  lays  out  money  upon  the  land,  a  court 

of  equity  will  compel  the  landlord  to  give  effect  to  such  promise 

or  expectation  (&)." 

It  is  an  important  question,    what  amount  or  quality  of  en-   Whafc  is 

™    .  ,,        acquiescence. 

couragement    or  acquiescence    is   sufficient    to   give  rise  to  the 

equity.  When  the  encouragement  to  expenditure  is  active,  and 
is  accompanied  either  by  an  actual  representation  of  the  alleged 
grantor's  intention  to  grant  the  right  claimed,  or  by  a  silence 
which  may  lead  to  an  expectation  that  the  right  will  be  granted, 
there  is  of  course  no  doubt  that  the  agreement  to  grant  will  be 
imputed  under  the  rule  (c).  And,  even  although  there  be  no 
active  encouragement,  if  one  lie  quietly  by  and  witness  an  ex- 
penditure which  must  be  thrown  away  or  greatly  diminished  in 
value  except  it  be  supplemented  by  the  grant  claimed,  and  if 
there  be  to  the  knowledge  of  the  person  so  lying  by  a  misconcep- 
tion on  the  part  of  the  building  owner,  then  the  rule  appears  to 
take  effect  (d).  But  if  such  a  notice  be  given  to  the  person  in- 
curring the  expenditure,  or  if  he  possess  such  knowledge,  as  must 
dispel  any  misconception  as  to  the  intentions  of  the  person  in 
whom  the  right  exists,  this  is  sufficient  to  prevent  the  equity 


(a)  Lord  Cranworth,  in  Ramsden  v. 
Dyson  (1866),  L.  R.  1  H.  L.  at  p.  HO. 
Cf.  as  to  the  last  point,  Att.-Gen.  v. 
Baliol  (1744),  9  Mod.  407,  at  p.  411. 

(b)  Per  Lord  Kingsdown,  in  Ramsden 
v.  Dyson  (1866),  L.  R.  1  H.  L.  at  p. 
170  ;  quoted  by  James,  V.-C,  in  Bankart 
v.  Tennant  (1870),  L.  R.  10  Eq.  at  p.  146. 

(c)  Watercourse  Case,  and  Short  v. 
Taylor  (1710),  2  Eq.  Ca.  Abr.  522,  pi.  3 
(below,  p.  64)  ;  Lord  Cawdor  v.  Lewis 
(1855),  1  Y.  &  C.  Exch.  in  Eq.  427; 
Jackson  v.  Cator  (1800),  5  Ves.  688; 
5  R.  R.  144;  Brydges  y.Kilhume  (1792), 
cited  ibid.;  Williams  v.  Earl  of  Jersey 
(1841),  1  Craig  &  Phil.  91  (below,  p.  66)  ; 
Rochdale  Canal  Co.  v.  King  (1851),  2 
Sim.  N.  S.  78,  16  Beav.  630  (below,  p. 


66);  Duke  of  Beaufort  v.  Patrick  (1853), 
17  Beav.  60 ;  Laird  v.  Birkenhead  Ry. 
Co.  (1859),  Jop.  500  (below,  p.  67); 
Cotching  v.  Bassett  (1862),  32  Beav. 
101  (below,  p.  67). 

(d)  East  India  Company  v.  Vincent 
(1740),  2  Atk.  83  (below,  p.  65) ;  Cover- 
ing's Case,  per  Lord  Loughborough,  5 
Ves.  690;  5  R.  R.  146;  Poivell  v.  Thomas 
(1848),  6  Hare,  300  ;  Rochdale  Canal 
Co.  v.  King  (185L),  ubi  sup.;  Mold  v. 
Wheateroft  (1859),  27  Beav.  510;  Dairies 
v.  Sear  (1869),  L.  R.  7  Eq.  427  (below, 
p.  6t*)  ;  Bankart  v.  Tennant  (1870),  L. 
R.  10  Eq.  141  (below,  p.  70)  ;  Crook  v. 
Corporation  of  Seaford  (1871),  L.  K.  6 
Ch.  551.  See  the  observations  in  Blan- 
chard  v.  Bridges  (below,  p.  68). 
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what  is       [from  arising  (a)  \  and  it  ia  not  neoeasary  that  the  notice  should  be 
acqaieecence.  repeated  thouirh  the  expenditure  continues  (6).     Acquiescence  is 
o£  course  inoperative  without  knowledge  of  the  expenditure  (c). 

"It  has  been  said,"  said  Fry,  J.,  in  Wlllmottv.  Barber  (J), 
"that  the  acquiescence  which  will  deprive  a  man  of  his  legal  rights 
must  amount  to  fraud,  and  in  my  view  that  is  an  abbreviated 
tement  of  a  very  true  proposition.  A  man  is  not  to  be  de- 
prived of  his  Legal  rights  unless  he  has  acted  in  such  a  way  as 
uld  make  it  fraudulent  for  him  to  set  up  those  rights.  What, 
then,  are  the  elements  or  requisites  necessary  to  constitute  fraud 
of  that  description  ?  In  the  first  place,  the  plaintiff  must  have 
made  a  mistake  as  to  his  legal  rights.  Secondly,  the  plaintiff 
must  have  expended  some  money  or  must  have  done  some  act  (uot 
necessarily  upon  the  defendant's  land)  on  the  faith  of  his  mis- 
taken belief.  Thirdly,  the  defendant,  the  possessor  of  the  legal 
right,  must  know  of  the  existence  of  his  own  right  which  is  in- 
consistent with  the  right  claimed  by  the  plaintiff.  If  he  does  not 
know  of  it,  he  is  in  the  same  position  as  the  plaintiff,  and  the 
doctrine  of  acquiescence  is  founded  upon  conduct  with  a  know- 
ledge of  your  own  legal  rights.  Fourthly,  the  defendant,  the 
possessor  of  the  legal  right,  must  know  of  the  plaintiff's  mistaken 
belief  of  his  rights.  If  he  does  not,  there  is  nothing  which  calls 
upon  him  to  assert  his  own  rights.  Lastly,  the  defendant,  the 
possessor  of  the  legal  right,  must  have  encouraged  the  plaintiff  in 
his  expenditure  of  money  or  in  other  acts  which  he  has  done, 
either  directly  or  by  abstaining  from  asserting  his  legal  right. 
Where  all  these  elements  exist,  there  is  fraud  of  such  a  nature  as 
will  entitle  the  Court  to  restrain  the  possessor  of  the  legal  right 
from  exercising  it;  but,  in  my  judgment,  nothing  short  of  this 
will  do." 
Compaq-.  A  company  acquiescing  in  expenditure  is  as  much  bound  by 

the   rule  as   an    individual  (e) ;    and,   although    an  infant  incurs 

(1S17),  2  Phill.  200. 

(17i'".  obi  rap.,  per  Lord  Bardwioke;  ('■)  Vaster  of  Clan    11       r.  Harding 

L802      7    V,  -    23]  :  (IMS),  i;  Hare,  273. 

.  !-'  i.i,  (,)    /                                   (lS02),nbi  sup. 

12                         8   EL   EL  295;   Durham  (.')   lssn,   L.  U.  15  Ch.  D.  at  p.  105 ; 

,V  >                                                            340),  repeated     by    the    same    judge    in    the 

;;  Beai    i  L9  Court    <>f    Appeal,    Russell    v.     Watts 

L.R.1H.L.129    01                                .  (1888),  L.  R.  25  Oh.  Di v.  at  p.  685. 

;;  Bidg,  (■  i     Rochdale    <                  .     v.    King 

ii:                          ,111.     The  «■ .  •    of  (1851),  ul>i  sap.;   Laird  v.  Birkenhead 

(1869),   Job.   600   (below,   p. 

is  W.-.  516  :   1 1  i:.  i:   2  16,    I  ■•  di  •  a  a  ,;7 

peculiar  footing;  ie<  (1871)>  I*.  EL  6  Ob.  551. 
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no  obligation  by  lying   by  during  his   minority  (a),  yet,  if   he   infant, 
continue  after  attaining  his  full  age  to  permit   expenditure  to 
be  incurred  or  rights  to  be  lost,  the  equity  will  attach  (b).     A 
reversioner  is  as  much  bound    by  his  own  acquiescence  as  he   Reversioner, 
would  be  if  he  were  in  possession  (c). 

With  respect  to  the  manner  in  which  the  principle  will  be  en-  Rule  how 
forced,  Romilly,  M.  R.,  in  the  case  of  Bankart  v.  Houghton  (d),  enforced- 
made  a  distinction  between  a  person  resisting  an  injunction  on 
the  ground  of  the  acquiescence  of  the  person  asking  for  it,  and 
one  taking  active  steps  to  restrain  on  this  ground  an  action 
at  law.  But  it  seems  to  be  clear  that,  since  the  passing  of  the 
Judicature  Acts,  no  such  distinction  exists  ;  and  the  principle  has 
been  applied,  not  only  as  a  bar  to  an  injunction  (e)  or  action  at 
law  (/),  but  as  a  ground  for  restraining  on  act  inconsistent  with 
the  right  claimed  (g).  Whether  a  legal  grant  would  in  any  case 
be  decreed,  is  more  doubtful  (h). 

The  constructive  grant  is  of  course  merely  an  equitable  right,   Assign  of 

and  would  not  bind  an  assignee  of  the  grantor  for  value  without  VerBon   . 

0  D  acquiescing. 

notice.     But,  in  practice,  the  structure  or  other  work  in  respect 

of  which  the  grant  is  claimed,  would  often  be  of  such  a  kind  that 

no  person  could  take  the  property  without  being  put  on  inquiry 

as  to  the  grantee's  rights,  and  thus  having  actual  or  constructive 

notice  of  the  equity  (i). 

The  extent  of  the  constructive  grant  is,  by  virtue  of  the  prin-   Grant  limited 
by  the 


(a)  Per  Lord  Cottenham,  in  Duke  of  (g)  East  India  Company  v.  Vincent 
Leeds  v.  Earl  of  Amherst  (1846),  2  (1740),  2  Atk.  83  (below,  p.  65); 
Phill.  at  p.  123.  Jackson  v.    Cator   (1800),   5  Ves.  688  ; 

(b)  Somerset  Coal  Canal  Co.  v.  Har-  5  R.R.  144;  Laird  v.  Birkenhead  Railway 
court  (1857),  24  Beav.  571 ;  2  De  G.  &  Company  (1859),  Joh. 500  (below, p.  67) ; 
J.  596.  Cotching  v.  Bassett  (1862),  32  Beav.  101 

(c)  Duke     of    Beaufort     v.    Patrick  (below,  p.  67). 

(1853),  17  Beav.  60.     Cf.  as  to  a  mort-  (h)  See  and  consider  Stiles  v.  Couper 

gagee,   Mold  v.    Wheatcroft  (1859),   27  (1748),  3  Atk.  692  ;  Clavering's  Case,  5 

Beav.  510.  Ves.  690;  Hardcastle  v.  Shafto  (1793), 

(d)  1859,27  Beav.  425  (below,  p.  67).  1  Anatr.  184;  Duke  of  Beaufort  v.  Patrick 

(e)  Brydges  v.  Kilburne  (1792),  cited  (1853),  ubi  sup. ;  Soimrset  Coal  Canal 
5  Ves.  689 ;  5  R.  R.  146;  Rochdale  Canal  Company  v.  Harcourt  (1857),  ubi  sup. ; 
Co.  v.  King  (1851),  2  Sim.  N.  S.  73;  16  Laird  v.  Birkenhead  Ry.  Co.  (1859), 
Beav.  630  (below,  p.  66).  Joh.  500  (below,  p.  67) ;  Crook  v.  Cor- 

(/)   Watercourse  Case,  2  Eq.  Abr.  522  poration  of  Seaford  (1871),  L.  R.  6  Ch. 

(below,  p.  64)  ;  Stiles  v.  Cowper  (1748),  551.     In  some  of  these  cases  there  was 

3  Atk.  692  ;    Williams  v.  Earl  of  Jersey  a  pre-existing  parol  agreement. 

(1841),    1    Craig  &   Ph.    91    (below,   p.  (i)   See  and  consider  Duke  of  Beaufort 

66)  ;  Powell  v.  Thomas  (1848),  6  Hare,  v.  Patrick  (1853),  17  Beav.  60;    Mold  v. 

300;  Duke  of  Beaufort  v.  Patrick  (1S53),  Wheatcroft  (1859),  27  Beav.  510;   Ban- 

17  Beav.  60;  Somerset  Coal  Canal  Co.  kart   v.    Houghton    (1859),    ibid.    425; 

v.  Harcourt  (1857),  24  Beav.  571;  2  De  Allen  v.    Seckham  (1879),  L.  R.  11  Ch. 

G.  &  J.  596;  Davies  v.  Sear  (1869),  L.  Div.  790. 
R.  7  Eq.  427. 
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Grant  limited 
by 
necessity. 


Cases  not 
relating  to 
easements. 

Cases  1  elating 

:netitB. 


' 


[ciple  on  which  the  rale  is  founded,  limited  by  the  obvious  and 
plain  consequences  of  the  act  acquiesced  in.  "  For  instance,  if  a 
neighbour  permit  me  to  open  a  window  overlooking  his  close,  he 
knows  the  exact  consequence  of  that  permission,  namely,  that 
he  is  liable  for  ever  after  to  be  overlooked,  and  that  he  cannot 
afterwards  so  build  on  his  close  as  to  obscure  that  window;  this 
is  the  extent  of  the  injury  which  can  be  produced,  and  he  can- 
not say  that   be  did  not  foresee  it But,  if  a  copyholder 

allow  the  lord  of  the  manor  to  work  the  coals  under  the  close  of 
the  copyhold  by  offset  out  of  the  adjoining  land,  does  it  there- 
fore follow  that,  if  the  lord,  in  winning  the  coal,  works  so  near 
the  surface  as  to  destroy  the  farm  buildings  of  the  copyholder,  he 
is  to  have  no  remedy  at  law  for  the  injury  so  done  to  him  ?  .  .  .  . 
Certainly  not.  But,  in  truth,  all  such  illustrations  present  a 
r  case  than  that  before  the  Court;  and  the  strongest  illus- 
tration of  the  distinction  to  be  taken  in  such  cases  appears  to  me 
to  be  the  case  of  works  erected,  which  at  first  seem  to  be  and  are 
innocuous,  and  which  afterwards,  by  addition,  become  seriously 
injurious  to  the  proprietors  of  the  neighbouring  lauds"  (a). 

.Many  of  the  cases  which  illustrate  this  principle  refer  to  claims 
for  a  lease  (b)  or  for  a  sale  (c)  of  the  fee  simple  estate  in  land, 
and  are  not  strictly  relevant  to  the  subject  of  this  treatise.  But 
the  following  cases  bear  directly  or  indirectly  on  the  acquisition 
of  easements  or  of  rights  of  a  similar  nature  (d). 

In  the  Watercourse  Case  (e),  A.  diverted  a  watercourse,  which 
put  B.  to  great  expense  in  laying  of  soughs,  &c,  and  the 
diversion  being  a  nuisance  to  B.,  he  brought  an  action ;  but 
an  injunction  was  decreed,  it  being  proved  that  B.  did  see  the 
work   when   it  was   carrying    on,   and    connived    at   it,   without 


(<t)  Per  Romilry,  M.  I!.,  In  Ban 

-  27    Bear.    125,  433. 

I  f.  .  v.  Kin  i  (1861), 

jM-i    Lord  Oraaworth,  -  Sim.  N.  s.  at 

- 
:..   EL   l  Ob.  t;t;  • 
and  Banktu  37        L.  EL 

lu  Eq.  Hi  (below,  p.  J 

2   Lev. 

Tin.   Gilb. 

Iq.  Etep.86;  EToi  L798), 

i 
281  :  6  It.    EL   119 1 
L2  Yea,  78;  £ 
-. 
(1840),  8  bear.  119;  H 


v.  Hardin  i  (1848),  6  Ha.  L'73  ;  /.'■■ 
7.  D  n  i  L866),  L.  EL  1  II.  L.  L29;  Crook 
iration  of  8eaford  (1871).  L.  EL  6 
Ch.551;  Willmott  v.  Barber  (1880),L.B. 
15  Ch.  D.  90.  See  also,  as  to  <|uestions 
between  landlord  and  tenant,  Jac&son  ▼• 
i  L800),6  vee.688;  5  ELB.  Hi. ami 
Brydgea  v.  Kilburne  (17^-).  there  cited. 

6  Hare, 

i  1853), 

1 7  B(  :iv.  80  I  I       '      "d  Co. 

(1887).  24  Beav.  671,  2  Ue 

<;.  A  J    ■  rofi  (1869), 

27  Bear.  610. 

See  also   Duke  of  Devonsliire  v. 
I  1851 ),  i  1  Bear.  680. 
L710,  2  Eq.  Abr.  522,  pL  3. 
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[showing  the  least  disagreement,  but  rather  the  contrary.    A  case     Watercourse 
of  Short  v.  Taylor,  before  Lord  Somers,  was  cited,  where  Taylor,         Case' 
in  building  his  house,  laid  his  foundations  on  Short's  land,  he 
standing  by  and  encouraging  him,  and  an  injunction  was  granted 
against  his  proceeding  with  an  action  for  the  trespass. 

In  East  India  Co.  v.  Vincent  (a),  it  would  appear  that  the  East  India  Co. 
agent  of  the  company  and  the  defendant,  a  packer,  agreed  that 
the  company  should  be  at  liberty  to  build  on  the  defendant's 
ground,  or  with  windows  overlooking  his  ground,  and  that  they 
should  employ  him  during  the  term  of  his  estate  double  to  any 
other  packer,  provided  he  worked  at  the  same  rate  as  any  other 
packer.  As  they  did  not  employ  him  as  agreed,  he  built  a  wall 
to  block  up  their  light,  and  Lord  Hardwicke  held  that  he  ought 
to  have  brought  his  bill  to  establish  the  agreement,  and  decreed 
that  the  wall  should  be  pulled  down  and  that  the  company  should 
perform  the  agreement  to  employ.  "  There  are  several  instances 
where  a  man  has  suffered  another  to  go  on  with  building  upon 
his  ground,  and  not  set  up  a  right  till  afterwards,  when  he  was  all 
the  time  conusant  of  his  right,  and  the  person  building  had  no 
notice  of  the  other's  right,  in  which  the  Court  would  oblige  the 
owner  of  the  ground  to  permit  the  person  building  to  enjoy 
it  quietly  and  without  disturbance.  But  these  cases  have  never 
been  extended  so  far  as  where  parties  have  treated  upon  an 
agreement  for  building,  and  the  owner  has  not  come  to  an 
absolute  agreement ;  then,  if  persons  will  build  notwithstanding, 
they  must  take  the  consequence,  as  this  is  not  such  an  acquiescence 
on  the  part  of  the  owner  as  will  prevent  him  from  insisting  on 
his  right." 

Clavering's  Case  was  cited  by  Lord  Loughborough  in  Jackson  Wavering's 
v.  Cator  (b).  He  says:  " There  was  a  case  (I  do  not  know  Caee' 
whether  it  came  to  a  decree)  against  Mr.  George  Clavering,  in 
which  some  person  was  carrying  on  a  project  of  a  colliery,  and 
had  sunk  a  shaft  at  a  considerable  expense.  Mr.  Clavering  saw 
the  thing  going  on,  and  in  the  execution  of  that  plan  it  was  very 
clear  the  colliery  was  not  worth  a  farthing  without  a  road  over 
his  ground ;  and,  when  the  work  was  begun,  he  said  he  would 
not  give  the  road.  The  end  of  it  was  that  he  was  made  sensible 
— I  do  not  know  whether  by  a  decree  or  not — that  he  was  to  give 
the  road  at  a  fair  value." 

(a)  1740,  2  Atk.  83.  cited    by  James,  V.-C,  in   Bankart   v. 

(b)  1800,  5  Ves.  C90;  5  R.  R.  144;       Tcnnant,  below,  p.  70. 
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[WUUa  i)'waa  a  suit  to  restrain  the  defen- 

Erom   suing  at   Law  for  a  nuisance  caused   by  copper  works 

J  by  the  plaint;:  at  expense;  and  it  was  alleged  that, 

during   the  pi  rks,  the  defendant  was  well  aware 

that  tlu\  reoted  and  were  for  the  smelting  of  copper; 

that,  nevertlu  lowed  the  plaintiffs  to  proceed  and  expend 

•   money  thereon,  and  in  completing  and  finishing 

me  with  the  requisite  machinery  and  plant,  without  making 

.  and  that   he  acquiesced   in  and  encouraged   the 

erection  and  expenditure.     A  demurrer  to  the  bill  was  overruled. 

In    Rochdale   Canal  Co.   v.  King  (6),  there  was  a  motion  to 

in  the  defendants,  millowners,  from  drawing  water  from  the 

canal  other  than  for  condensing  steam  (which 

by    the    Canal    Act).       The    defendants,    by    their 

;  that,  when  their  mill  was  erected,  notice  was  given 

to  the  company  of   the  intention  to  make  a  communication  with 

the  canal,  not  only  for  the  purpose  of  condensing  steam,  but  for 

other  purposes  ;  that    the  company  superintended   the  laying  of 

the  pipes,  and  were  aware  of  the  uses  to  which   they  were  to  be 

applied,  and   made  no  objection,  though   they  were  cognizant  of 

the    great    expense    incurred.       Lord    Crauworth,    V.-C,    said : 

"  If  this  be  true,  the  plaintiffs  can  have  no  relief  in   this  court. 

Such  conduct,  even  if  it  be  not  sufficient  to  sustain  a  plea  of  leave 

and   licence    in    bar    to    an    action,    certainly    incapacitated    the 

plaintiffs  from  obtaining  any  assistance  in  a  court  of  equity.     It 

is  not  necessary  I      g       :.;rther,  and  say  whether   it    would   not 

entitle  the  defendants   to  restrain  them  from   proceeding  at  law, 

according     to    what    is    stated    by    Lord     Eldon    in    Barrett   v. 

[  entir  :y  assent  to  the  argument,  very  ably  urged 

I :-.  liaily,  that  mere  acquiescence  (if  by  acquiescence  is  meant 

the  abstaining  from  legal  proceedings)  is  unimportant.     Where 

one    party    ini  e   right   of  another,    that    other   does    not 

.  of  the  right  of  seeking  redress  merely 
beca  . v,  unless,  indeed,  he  continues  inactive 

•  thin  the  purview  of  the  Statute  of 

Limil  ,  from  1830  to  1847,  when  the  disputes 

.:i,  the  plaintiff-  might  have  assorted  the  legal  right  on  which 

I    having  done  so   during   that  period 

would  not  Bnt    the  evidence  of  long-continued 


(b)   \-       S8 


(c)  18 
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[use  of  the  water  for  all  purposes  by  the  adjacent  mill-owners  may       Rochdale 
be  very  important  as  tending  to  satisfy  this  Court  that,  when  the     Can'[[  Go- v- 

mill    of   the  defendants  was    erected,   the   plaintiffs   must   have — 

known  that  King,  who  was  building  it,  was  laying  out  his  money 
in  the  expectation  that  he  would  have  the  same  privilege  of  usino- 
the  water  as  was  enjoyed  by  all  his  neighbours." 

Subsequently,  Sir  John  Rotnilly,  M.  R.,  refused  a  perpetual 
injunction  on  the  same  grounds,  notwithstanding  some  fresh 
evidence  directed  to  the  point  that  the  company  had  made 
objection  before  the  erection  of  the  mill  (a). 

In  Laird  v.  Birkenhead  Bail.  Co.  (b)  the  plaintiff,  under  a  Laird  v. 
treaty  with  the  defendants  for  a  communication  between  his  ship-  SaUOo^ 
building  yard  and  their  station,  constructed  a  tunnel  and  laid 
down  rails  at  an  expense  of  £1,200,  and  was  allowed  by  the  com- 
pany to  use  it  for  two  and  a  half  years,  during  which  time  they 
received  from  him  tolls  for  the  use  of  the  way.  Because  they  did 
not  finally  agree  as  to  the  terms,  the  company  gave  him  three 
months'  notice  to  quit,  and  were  about  to  take  up  the  rails ;  but 
they  were  restrained  by  the  Vice-Chancellor,  who  held  that,  not- 
withstanding their  being  a  corporation,  they  were  as  much  bound 
by  their  acquiescence  as  an  individual,  and  were  bound  to  allow 
the  plaintiff  the  use  of  the  way  on  reasonable  terms,  i.e.,  on  the 
terms  which  had  existed  during  the  two  and  a  half  years,  and  for 
a  reasonable  time,  which  he  considered  to  be  for  as  long  as  the 
plaintiff  continued  owner  of  the  yard. 

In  Bankart  v.  Houghton  (c)  the  plaintiff  sought  to  restrain  the  Bankart  v. 
defendant  from  enforcing  a  judgment  at  law  in  an  action  for  a  ug  ton' 
nuisance  caused  by  copper  works,  on  the  ground  that  when  he  took 
his  farm  he  was  aware  of  the  works,  and  his  lessor  had  seen  them 
while  in  course  of  erection,  and  took  no  steps  to  prevent  their  erec- 
tion. The  Master  of  the  Rolls  held  that  this  was  not  an  acquiescence 
which  conferred  on  the  plaintiff  the  right  to  cause  noxious  effluvia 
and  vapour  to  issue  from  his  furnaces  and  be  deposited  on  the 
defendant's  lands.  He  also  said,  "  It  is  impossible  to  hold  that, 
because  a  man  has  acquiesced  in  certain  works  which  produce 
little  or  no  injury,  he  is  ever  afterwards  to  be  debarred  of  remedy 
if,  by  the  increase  of  the  works,  he  sustains  a  serious  injury." 

In  Gotching  v.  Bassett  (d)  the  plaintiffs  were  lessees  of  No.  32,   (jotching  v. 
Wood  Street,  and  the  defendants  owners  of  No.  33,  which,  until  Bassett. 

(a)  16  Be&v.  630.  (c)  1859,  27  Beav.  425. 

(b)  1859,  Joh.  500.  (d)  1S62,  32  Beav.  101. 
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[Michaelmas,  1861,  was  let  to  the  plaintiffs.    The  plaintiffs,  being 
Btltsett-       abont  to  rebuild   No.  82,  agreed  with  the  defendants  that  they 


Br 


should  continue  tenants  of  No.  88  to  Lady  Day,  1862,  and  rebuild 
the  party-wall.  In  rebuilding,  they  altered  the  windows  and  made 
additional  wii  d  submitted  their  plans  to  the  defendants' 

Burveyor,  and  the  works  were  executed  under  the  superintendence 
of  the  defendants'  survey  »r,  who  made  no  objection  to  the  plans  or 
the  mode  in  which  the  works  were  being  carried  out.  After 
the  plaintiffs  had  completed  their  building,  the  defendants  gave 
them  notice  of  their  intention  to  raise  the  party-wall  in  a  manner 
tly  to  interfere  with  the  plaintiffs'  lights.  The  Master  of  the 
restrained  them,  and  held  that  the  case  came  within  the 
principle  of  Danu  v.  Spurrier,  saying,  "If  the  defendant  in- 
obtain  an  advantage  not  then  possessed  by  him,  and 
to  derive  it  by  reason  of  the  acts  which  the  plaintiffs  might  be 
induced  to  perform,  it  was  incumbent  on  him  to  explain  this  to 
the  plaintiffs  in  such  a  manner  that  it  could  not  be  misunder- 
stood." 

Blancltard  v.  Bridges  (a)  was  a  case  at  law.  There,  it  appeared 
that  the  predecessor  in  title  of  the  plaintiff  had  erected  a  cottage 
on  his  land,  having  windows  which  derived  light  from  the  ad- 
joining property  of  his  vendor,  and  had  afterwards  thrown  the 
windows  forward  and  converted  them  into  bow  windows.  The 
owner  of  the  adjoining  property  was  often  on  the  spot  during  the 
progress  of  the  works,  and  had  a  general  knowledge  of  their 
nature,  and  made  no  objection;  but  it  appeared  that  the  adjoining 
land  had  been  from  time  to  time  advertised  for  sale  in  lots  for 
building,  and  that  the  owner  had  on  two  occasions,  in  treating 
with  the  plaintiff's  predecessor  in  title,  specifically  reserved  the 
right  to  build  up  to  the  boundary  of  the  plaintiff's  property.  The 
defendant,  having  subsequently  purchased  the  adjoining  property, 
bed  a  wall  which  interfered  with  the  light  coming  to  the  bow 
windows  ;  and  this  action  was  therefore  brought  to  establish  the 
right  to  the  Light. 

The  Court  of  King's  Bench,  on  a  case  stated,  and  having 
authority  to  draw  any  conclusion  which  a  jury  ought  to  have 
drawn,  refused  to  presume  .i  grant  of  the  light  on  the  ground  of 
acquit  and    Patteson,  J.,  who  delivered   tho  judgment  of 

the  Court,  said  :   "The  fullest  knowledge,  with  entire  but  mere 


(a)   1835,  A  A.   I   B.  L76. 
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[acquiescence,  cannot  bind  a  party  who  has  no  means  of  resistance.  Blanchard  v. 
There  may  appear  to  be  some  hardship  in  holding  that  the  owner  Bnd<Jes- 
of  a  close  who  has  stood  by,  without  notice  or  remonstrance, 
while  his  neighbour  has  incurred  great  expense  in  building  upon 
his  adjoining  land,  should  be  at  liberty  by  subsequent  erections  to 
darken  the  windows,  and  so  destroy  the  comfort  of  such  buildings. 
Yet  there  can  be  no  doubt  of  his  right  to  do  so  at  any  time  before 
the  expiration  of  twenty  years  from  their  erection  :  and  this  with 
good  reason.  For  it  is  far  more  just  and  convenient  that  the 
party  who  seeks  to  add  to  the  enjoyment  of  his  own  land  by  any- 
thing in  the  nature  of  an  easement  upon  his  neighbour's  land 
should  first  secure  the  right  to  it  by  some  unambiguous  and  well 
understood  grant  of  it  from  the  owner  of  the  land,  who  thereby 
knows  the  nature  and  extent  of  his  grant,  and  has  a  power  to 
withhold  it  or  to  grant  it  on  such  terms  as  he  may  think  fit  to 
impose,  than  that  such  right  should  be  acquired  gradually,  as  it 
were,  and  almost  without  the  cognizance  of  the  grantor,  in  so  un- 
certain a  manner  as  to  create  infinite  and  puzzling  questions  of 
fact  to  be  decided,  as  we  daily  see,  by  litigation." 

These  words  are  quoted  here  at  length  because  of  their  bearing  Remarks  on 
on  the  principle  of  the  equitable  decisions  on  the  doctrine  of  con-  5  .?c  a'  V# 
structive  grant.  But  it  should  be  noted  that  they  express  the 
opinion,  not  of  a  court  of  equity,  but  of  a  court  of  law  ;  and  it  is 
conceived  that  they  are  opposed  to  the  principle  adopted  by  the 
equitable  courts,  where  entire  but  mere  acquiescence,  coupled 
with  knowledge  on  the  one  side  and  misconception  on  the  other, 
is  sufficient  to  bind  the  party  acquiescing  (a).  He  has  no  means 
of  resistance;  but  he  may  by  notice  remove  the  misconception. 
With  respect  to  the  actual  decision,  there  were  facts  in  the  case 
which  to  some  extent  negatived  the  plea  of  misconception  on  the 
part  of  the  building  owner ;  and  it  is  remarkable  also  that  the 
acquiescence  was  the  acquiescence  not  of  the  defendant  but  of  a 
prior  owner,  and  there  was  no  evidence  of  express  notice  (b). 

The    case    of    Davies  v.   Sear  (c),  which  is  quoted    below  as  Daviesv. 

.  Sear. 

illustrating  the  implied  grant  of  ways  of  necessity,  has  also  a 
bearing  on  the  doctrine  of  constructive  grant  by  acquiescence. 
The  evidence  in  this  case,  so  far  as  it  bore  upon  the  latter  point, 
was  to  the  effect  that  the  defendant,  who  owned  the  soil  of  a 

(a)  See  the  cases  quoted  above,  p.       Allen  v.  Sechham  (1879),  L.  R.  11  Ch. 
61,  note  (d).  Div.  790. 

(b)  See  above,  p.  63,  and  especially  (c)   1869,  L.  R.  7  Eq.  427. 
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Tennant. 


[passage  leading  to  certain  mews  belonging  to  the  plaintiff, allowed 
the  plaintiff  to  block  op  by  building  all  other  access  to  the  mews, 
and  then  obstructed  the  passage.  Lord  Roinilly,  M.R.,  granted  an 
injunction,  partly  on  the  authority  of  Dunn  v.  Spurrier  (a)  and  the 
other  cases  of  acquiescence.  "  A  man  cannot,"  he  said,  "  stand 
quiet,  and  I    the  adjoining  gronnd)  gradually  become  covered 

with  houses,  bo  tl  a-  every  access  or  means  of  communication  with 
the  mews  is  shut  out  except  this  one,  which  he  had  always  known 
was  intended  to  be  used  as  a  means  of  access,  and  then  say  this 
easement  was  not  reserved/' 

In  Bankari  v.  Tennant  (b),  the  plaintiffs  had  erected  furnaces 
and  smelting  works  upon  the  banks  of  a  canal  belonging  to  the 
predecessor  in  title  of  the  defendant,  and  had  for  some  time  (while 
they  were  customers  of  the  canal-owners)  been  permitted  to  ex- 
tract water  from  the  canal  for  the  use  of  their  works.  They  now 
claimed  a  right  to  the  water  under  the  authority  of  Clavering's 
;  hut  the  claim  was  negatived  by  James,  V.-C,  on  the  ground 
that  the  water  was  not  essential,  nor  anything  like  essential,  to 
the  enjoyment  of  the  plaintiffs'  property.  He  added  that  it  was 
impossible  to  suppose  that  the  canal-owners  could  have  intended 
to  part  with  their  absolute  control  over  the  canal,  or  with  their 
power  of  letting  the  water  off  or  keeping  the  canal  idle;  and 
therefore  he  did  not  think  the  plaintiffs  could  have  acted  upon 
the  notion  that  they  were  to  get  a  binding  agreement  with  respect 
to  the  enjoyment  of  the  water.] 


Mode  of 

granting. 


SECT.   -. — Construction  of  the  Instrument. 

•  •ments   may   be   granted  separately   and    apart  from  any 
the  dominant  tenement,  or  they  may  be  included 
in  a  <  ace  of  it. 

Bnl  I' ■'•'■  re  to  be  found   in  the  books  of  a  grant  of  an 

■  lit  per  se;  it  is  obvious,  however,  that,  in  all  instances  of 
this  kind,  the  precise  words  of  the  instrument  itself  must  deter- 
mine tl.'  of  the  right  created  (c). 


(,/)  is"-'.  7  v.  -  231 ;  6  i:.  H.  119. 
!.    i:    LO  Eq.  I  11. 

L787), 
l  T.  B    560|   i    It.  ELI 
W'esta  ,84  L.  .J.,  0.   P.   n:<; 


v.  St.  I'.incras  (1870),  39  L.  J., 

Oh.  871  ;    / •".  or  v.  <  n  of  St. 

Helm' a  (1877),  L.  H.  6  Ch.  Div.  864  i 

and]    below,      Pari      IV.     Chap.     III., 

I     tent  und  mode  of  enjoyment." 
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ing  Act,  1881, 
02. 


A  man  may  have  a  way  [or  other  easement]   by  grant  [at  the    Grant  at 
common  law]  ;  as  if  A.  grants  that  B.  shall  have  a  way  through   commonlaw- 
his  close  (a)  [or  grants  such  a  way  to  B.,  his  heirs  and  assigns  (b). 

An  easement  could  not,  until  recently,  be  created  by  a  grant  Grant  under 
under  the  Statute  of  Uses  ;  "  for  a  man  cannot  walk  over  ground  uis tatUt8  °f 
to  the  use  of  a  third  person,"  and  "  there  cannot  be  the  use  of  a 
thing  not  in  esse,  as  a  way,  common,  &c,  newly  created"  (c).  It 
followed  from  this  that  an  easement  could  not  be  created  under  a 
power,  or  by  bargain  and  sale,  or  by  way  of  reservation;  and  further 
that,  as  a  reservation  of  an  easement  to  the  grantor,  contained  in 
a  conveyance  of  land,  could  only  operate  as  a  re-grant,  such  a 
conveyance  must  be  executed  by  the  grantee  of  the  land  (d). 

But  now  the  Conveyancing  and  Law  of  Property  Act,  1881,   Couveyanc 
provides  as  follows  : — 

"  (1.)  A  conveyance  of  freehold  land  to  the  use  that  any  person 
may  have,  for  an  estate  or  interest  not  exceeding  in  duration  the 
estate  conveyed  in  the  land,  any  easement,  right,  liberty  or 
privilege  in,  or  over  or  with  respect  to  that  land,  or  any  part 
thereof,  shall  operate  to  vest  in  possession  in  that  person  that 
easement,  right,  liberty,  or  privilege,  for  the  estate  or  interest 
expressed  to  be  limited  to  him  ;  and  he,  and  the  persons  deriving 
title  under  him,  shall  have,  use,  and  enjoy  the  same  accordingly. 

"  (2.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act  "  (e). 

It  is  conceived  that  this  section  is  intended  to  alter  the  mode 
of  conveyance  only,  and  does  not  authorize  the  creation  of  ease- 
ments of  a  novel  kind,  such  as  easements  in  gross  or  not  connected 
with  the  enjoyment  of  a  tenement.  By  virtue  of  this  section,  an 
easement  may  now  be  reserved,  or  may  be  granted  under  a  power. 

It  should  be  noted  that  the  Settled  Land  Act,  1882  (/),  em- 
powers a  tenant  for  life  to  "  sell  the  settled  land  or  any  ease- 
ment, right  or  privilege  over  or  in  relation  to  the  same ;  "  i.e.,  to 
subject  the  settled  land  to  any  such  easement  (<?).] 


Settled  Land 
Act,  1882, 
s.3. 


(a)  Com.  Dig.  Chimin.  D.  (3). 

(b)  Senhouse  v.  Christian  (1787),  1  T. 
R.  560;  1  R.  R.  300;  cf.  Gerrard  v. 
Cooke,  2  N.  R.  102,  2nd  ed.  109  ;  Holms 
v.  Seller  (1697),  3  Lev.  305 ;  as  to  the 
devolution  of  a  right  so  granted,  see 
Dynevor  v.  Tennant  (1888),  L.  R.  13  A. 
C.  279;  cf.  Rymer  v.  Mcllroy,  L.  R. 
(1897),  1  Ch.  528. 

(c)  Bac.  Abr.  Uses,  F.,  citing  Beaudely 
v.  Brook  (1608),  Cro.  Jac.  189.    Cf.  Com. 


Dig.  Chimin.  D.  (3),  ad  fin.    The  section 
appears  to  relate  only  to  "  estates." 

(d)  Durham  and  Sunderland  Rail.  Co. 
v.  Walker  (1842),  2  Q.  B.  940,  at  p.  967- 

(e)  44  &  45  Vict.  c.  41,  s.  62. 

(/)  45  &  46  Vict.  c.  38,  s.  3  (i)  ;  cf.  s. 
24  (7). 

(g)  As  to  the  limits  of  this  power,  see 
Sutherland  v.  Sutherland,  L.  R.  (1893), 
3  Ch.  169  ;  and  as  to  whether  the  tenant 
for  life  of  a  dominant   tenement  may 
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Rowbotfutm  v. 
Wilson. 


A  covenant,  or  other  instrument  under  seal,  clearly  evincing 
the  intention  of  the  parties,  may  operate  as  a  grant  (a)  ;  and 
upon  a  grant  or  covenant  conferring  an  easement,  the  successive 
owners  of  the  dominant  estate,  who,  in  the  ease  of  an  ordinary 
covenant,  would,  at  common  law,  be  Btrangera  to  the  contract, 
become  entitled  to  the  benefit  of  the  rights  conferred,  and  may- 
sue  for  a  violation  of  them. 

Basements,  in  general,  bear  a  strong  resemblauce  to  covenants 
running  with  the  land,  both  express  and  implied  ;  [and  the 
:•  opinion  being,  that  the  burden  of  covenants  does  not  run 
with  the  land  at  law,  so  as  to  bind  an  assignee,  except  in  cases 
between  landlord  and  tenant  (b),  it  becomes  important  to  deter- 
mine in  each  case  whether  the  terms  of  the  covenant  are  such  as 
to  create  a  grant  of  an  easement,  in  which  case  the  effect  of  them 
is  to  create  an  incorporeal  hereditament,  giving  the  successive 
owners  of  it  a  right  as  against  all  the  succeeding  owners  of  the 
land  affected  by  it,  without  regard  to  any  question  as  to  the 
burden  of  covenants  running  with  land. 

In  Roivbotham  v.  Wilson  (c),  where  the  plaintiff  sued  the 
defendant  for  damage  done  to  land  and  houses,  by  the  defendant 
so  working  the  subjacent  minerals  as  to  let  down  the  surface,  much 
discussion  took  place  as  to  the  effect  of  a  covenant  by  the  owner  of 
land  that  the  owner  of  certain  minerals  under  it  shall  have  a  right 
to  work  the  minerals,  without  liability  for  letting  down  the  surface, 
the  defendant  relying,  amongst  other  points,  upon  the  effect  of 
Bnch  a  covenant;  and  Lord  Wensleydale  pointed  out  that  such  a 
covenant  would  operate  as  a  grant,  and  that  the  grantee  in  that 


under  thiB  section  release  an  easement 
appurtenant  to  it,  see  below,  Part  V. 
Ohap.  I.  As  to  reserving  or  granting 
an  easement  on  u  exchange  or  par- 
tition,  see  Settled  Land  Act,  L890,  sect. 
6.  As  to  the  grant  of  an  easement  by 
a  railway  company,  KC  ■/  and 

olnehire 
I    .  i   ,.  I.,  i:.  (1896),  2  v    B.  U 
(a)   I  |  1697),  8  Levin*, 

e  jodgment  of  Lord  Wens- 
lej  dale  in  Bow  '-  ■  ham  v.  II 
s  H.  of  L  ,  p.  862  ;  0 
(1882),  8  Bing.  866  ;  -'•  i 

I    K.  A   I!.  666 j    /•       v.  Innes 
LO  Jnr.,   N.  S.    I <  1.(7  ;  ;■ 
I  1867),  i('.  w.  i:.  i<;.-,;  Ooht.  Act, 
1881, 

In  bit  opinion  given  to  'ho  House  of 
Lords  in  D 


that  a  negative  right  does  not  lie  in 
grant,  but  would  be  created  by  covenant 
(L.  B.  6  App.  Cas.  at  pp.  771,  77:5)  ; 
and  the  opinion  of  Littledale,  J.,  in 
v.  U-ncson  (1824),  3  B.  &  C.  340, 
supports  this  view  ;  but  Bee  per  Lords 
Selborne  and  Blackburn,  L.  K.  u"  App. 
Cas.  at  pp.  794,  823.] 

('*)  See  notes  to  8pt  ncer't 
Smith's  L.  C.  vol.  i.  ]>.  52,  10th  ed.;  and 
•berry  v.  Corporation  of  Oldham 
(1885),  L.  E.  29  Ch.  Div.  760j  White 
Ihend  II ■  '•  M  .1.  K.  (1897),  1 
Oh.  767.  Ilorland  v.  Cook  (1808),  L.  R. 
0  K(|.  2.-/2,  which  might  appe:ir  to  make 
against  the  proposition,  is  now  treated 
us  a  case  of  grant.  A-  to  the  rule  in 
equity,  see  below,  see  p.  7^. 

(c)    IMS.  1  Ji.  cf  L.  CaH.  862. 
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[way  would  obtain  the  right  to  work  the  minerals  in  the  manner  B< 
claimed.  His  Lordship  said:  "This  was  no  doubt  the  proper 
subject  of  a  grant,  as  it  affected  the  land  of  the  grautor ;  it  was  a 
grant  of  a  right  to  disturb  the  soil  from  below  and  alter  the  position 
of  the  surface,  and  is  analogous  to  the  grant  of  right  to  damage  the 
surface  by  making  a  way  over  it.  No  particular  words  are  necessary 
for  such  a  grant ;  any  words  which  clearly  show  the  intention  to 
give  an  easement  which  is  by  law  grautable  are  sufficient  to 
effect  that  purpose.  If  the  words  used  could  only  be  read  as 
amounting  to  a  covenant,  it  must  be  admitted  that  such  a 
covenant  would  not  affect  the  lands  in  the  hands  of  the  assignee 
of  the  covenantors,  but  if  they  amount  to  a  grant  the  grant 
would  be  unquestionably  good  and  bind  the  subsequent  owners." 

Some  of  the  learned  Judges  in  the  Court  of  Exchequer  Chamber, 
when  the  same  case  was  before  that  Court,  appear  to  have  been 
of  opinion  that  a  covenant  by  the  owner  of  land,  that  the  owner 
of  the  minerals  under  it,  or  of  a  right  to  get  minerals,  might  work 
without  liability  for  damage  to  the  surface,  could  only  operate  as 
a  mere  covenant  not  to  sue,  and  therefore  would  not  bind  an 
assignee  of  the  land;  not  recognizing  the  analogy  pointed  out  by 
Lord  Wensleydale  between  such  a  right  and  the  right  to  damage 
the  surface  by  making  a  way  over  it. 

It  is  hardly  necessary  to  point  out  that  the  principle  involved 
in  the  judgment  of  Lord  Wensleydale  would  be  equally  applicable 
to  a  grant  of  the  right  to  let  down  the  surface  by  working  under- 
neath made  "  per  se  "  to  a  person  already  the  owner  either  of  the 
whole  adjacent  soil,  or  of  the  right  to  work  certain  minerals  in 
that  soil,  as  to  the  case  where  the  two  rights  are  conferred  by  the 
same  instrument,  as  in  Eowbotham  v.  Wilson. 

In  all  such  cases  the  questions  would  appear  (without  regard- 
ing the  particular  form  of  words  used)  to  be  : — 1.  Does  an  inten- 
tion appear  to  confer  a  right  to  affect  the  land  of  the  grantor  or 
covenantor?  2.  Is  this  right  one  of  those  as  to  which,  either 
from  decided  cases  or  by  analogy,  it  can  be  said  that  it  is  a  right 
capable  of  being  made  the  subject  of  a  grant  as  an  easement  ? 
If  these  two  questions  be  answered  in  the  affirmative,  an  ease- 
ment has  been  created,  and  the  grantee  and  his  assignees  have 
the  right,  as  against  the  grantor  or  his  assignees,  without  re- 
ference to  any  question  as  to  the  burden  of  covenants  running 
with  the  land  so  as  to  bind  an  assignee. 

In  equity,  the  rule  is  different ;  and  any  covenant  made  by  the   Burden  of 
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oovenants in 
equity. 


Ben> 

COVt- : 


[purchaser  of  land,  that  lie  and  hi<  assigns  will  abstain  from  using 
his  land  in  any  particular  way,  will  be  enforced  against  all  pur- 
rs with  actual  or  constructive  notice  of  the  covenant,  with- 
out regard  to  the  question  whether  such  covenant  runs  with  the 
land  or  D    I 

Bat  the  principle  does  not  extend  to  affirmative  covenants,  or 
covenants  to  do  acts  or  spend  monies  upon  the  land  (b). 

C  I  this  kind,  whether  affirmative  or  negative,  cannot 

be  enforced  by  a  subsequent  purchaser  from  the  covenantee, 
unless  either  the  benefit  of  them  is  such  as  to  run  with  the  land 
of  the  covenantee,  or  the  covenantee  has  manifested  an  intention 
of  transferring  to  the  purchaser,  or  of  obtaining  for  his  benefit, 
the  covenants  in  question  (c).  Such  an  intention  is  a  question 
of  evidence  ;  and  where  the  whole  property  has  been  laid  out  as 
a  building  estate  under  a  general  scheme,  the  common  vendor 
may  almost  always  be  held  to  be  a  trustee  of  the  covenants  for 
the  benefit  of  the  estate  as  a  whole  and  of  its  several  parts  (d). 

A  restrictive  covenant  may  cease  to  become  enforceable  by 
reason  of  a  change  in  the  character  of  the  neighbourhood  (e),  or 
by  continued  acquiescence  in  a  breach  (/).] 


v.   Momhay  (1848),  2  Phill. 

771:    Jay r. Richardson  (ISG2),  30  Beav. 

v.E  i  1890),  L.  R.44Ch. 

Div.  583.     As   to  what  is  constructive 

notice  in  this    respect,  see    Daniel*    v. 

i  ls09),16Vea.242;  10R.IU71, 

Butted  (1873),  L.  R. 

9  Ch.  79  (notice  imputed  for  omission 

to    inquire    as    to    tenants'    interests)  ; 

(  1^731.    L.  R.  17  Eq. 

v.  (         i   ( 1878),  L.  K. 

9  Oh.  I'.  I   T  a  to  inquire  as  to 

■  itle-deeds);  Miles 

16  w   B    165,   If 

v.  <  368      L    ft.  6  iq.  252, 

L    B    7  Eq    127,  and 
i.  i:.  1 1  Ch. 
m  to  inquire  into  .struc- 
tural ! 

tplained  in 
(1881)    L.   ft.    17 

■I  (omission 

tO  lOOk    itit  title)  ;     H'i  v. 

-   •■  .   I.    i:    I  '■  l  Pat. 

I  381 1,  L.  ft.  17  Oh.  I). 

-ii  to  l  ok  ii  title); 

Ooot.  ant,  L882,  wot.  8  i  Dart,  V.  p., 

ed.  5,  p.  :•'.:. 
('■)    : 


Society  (1881),  L.  R.  S  Q.  B.  Div.  403; 
London  and  8out     R 
Qomm   (1881),  L.  R.  20  Ch.  Div.  562; 
Andrew  v.  Aitken  (1882),  L.  H.  22  Ch. 
1).  2 1  s  ;    Austerberry  v.  Corporal 

(ISS5).  L.  R.  29  Ch.  Div.  750; 
Hall  v.  Ewin  (1887),  L.  R.  37  Ch.  Div. 
74.  In  Catt  v.  Towle  (1809),  L.  R.  4 
Ch.  654,  a  covenant  in  terms  positive 
was  held  to  be  in  substance  negative, 
and  enforceable  against  the  land. 

(c)  Keates  v.  Lyon  (1869),  L.  ft.  t 
Oh.  218;  /.'■  n  ds  v.  CowUs)  a  (1879), 
L.  R.  11  Ch.  Div.  866;  of.  Master  v. 
Hansard  (1876),  L.  R.  4  Ch.  Div.  718; 
King  v.  Dickeson  (1889),  L.  R.  40  Ch. 
D.  596. 

(</)  Western  v.  Macderm  M  (1866),  D. 
B  2  Ch.  72;  Eastwood  v.  Lever  ( 1864), 
88  L.  .1  ,  Oh.  856  12  W.  ft.  195  ;  Not- 
ti n  jham  Patent  Brick  and  T  I 
v.  Butler  (1836),  L.  ft,  L6  Q.  B.  Div. 
77s  |  |  v.  |  ustle  | 1887),  L.  ft.  86 

Oh.  D.  243;  8heppard  s  (1887), 

57  L.  T.  Rep.  61  i. 

(.  |  Daks  of  Bedford  v.  Trustees  of  the 
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BY    EXPRESS    AGREEMENT.  75 

Sect.  3. — Effect  of  a  Conveyance  of  the  Dominant  Tenement. 
(a.)  As  to  Bights  legally  appurtenant  to  the  Tenement  conveyed. 

Where  the  dominant  tenement  itself  is  conveyed,  whether  in   Tenements 
fee  or  for  any  less  estate,  it  should  seem  that,  [even  independently  their litten- 
of  recent  legislation,]  all  rights  which  the  conveying  party  en-  dant  ease- 
joyed,  by  virtue   of  and   as   appendant  to  his  estate,  as  against 
third  parties,  pass  with  it  (a). 

[The  Conveyancing  and  Law  of  Property  Act,  1881  (b),  pro-  Conveyanc- 
vides  as  follows  : —  ing    °  ' 

"  (1.)  A  conveyance  of  land  shall  be  deemed  to  include  and 
shall  by  virtue  of  this  Act  operate  to  convey  with  the  land  all 
buildings,  erections,  fixtures,  commons,  hedges,  ditches,  fences, 
ways,  waters,  watercourses,  liberties,  privileges,  easements,  rights, 
and  advantages  whatsoever,  appertaining  or  reputed  to  appertain 
to  the  land  or  any  part  thereof,  or  at  the  time  of  conveyance 
demised,  occupied,  or  enjoyed  with  or  reputed  or  known  as  part 
or  parcel  of  or  appurtenant  to  the  land  or  any  part  thereof. 

"  (2.)  A  conveyance  of  land  having  houses  or  other  buildings 
thereon  shall  be  deemed  to  include  and  shall  by  virtue  of  this  Act 
convey,  with  the  land,  houses,  or  other  buildings,  all  outhouses, 
erections,  fixtures,  cellars,  areas,  courts,  courtyards,  cisterns, 
sewers,  gutters,  drains,  ways,  passages,  lights,  watercourses, 
liberties,  privileges,  easements,  rights,  and  advantages  whatsoever 
appertaining  or  reputed  to  appertain  to  the  land,  houses,  or  other 
buildings  conveyed  or  any  of  them  or  any  part  thereof,  or  at  the 
time  of  conveyance  demised,  occupied,  or  enjoyed  with  or  reputed 
or  known  as  part  or  parcel  of  or  appurtenant  to  the  land, 
houses,  or  other  buildings  conveyed  or  any  of  them  or  any  part 
thereof. 

"  (3.)  A  conveyance  of  a  manor  shall  be  deemed  to  include  and 
shall  by  virtue  of  this  Act  operate  to  convey  with  the  manor  all 
pastures,  feedings,  wastes,  warrens,  commons,  mines,  minerals, 
quarries,  furzes,  trees,  woods,  underwoods,  coppices,  and  the 
ground  and  soil  thereof,  fishing,  fisheries,  fowlings,  courts-leet, 
•courts  baron,  and  other  courts,  views  of  frankpledge  and  all  that 


(a)  11  H.  6,  22,  pi.  19  ;  2  Rolle,  Abr.       L.  T.,  N.  S.  826]. 
60,  pi.  1  ;  Beaudely  v.  Brook  (1608),  Cro.  (b)  44  &  45  Vicfc.  c.  41,  s.  6. 

Jac.  289;  [Skull  v.  Glenister  (1863),  7 
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Conveys-     [to  view  of  frank;  loth  belong,  mills,  mulctnres,  customs, 

?■  tolls,  duties,  reliefs,  heriots,  lines,  sums  of  money,  amerciaments, 
waifs  .  .   ohief-rents,  quit-rents,  rentscharge,  rents  seek, 

rents  of  asf  Farm   rents,  services,  royalties,  jurisdictions, 

franchises,  liberties,  privileges,  easements,  profits,  advantages, 
rights  emoluments,  and  hereditaments  whatsoever,  to  the  manor 
appertaining  or  reputed  toappertain  or  at  the  time  of  conveyance 
demised,  occupied,  or  enjoyed  with  the  same,  or  reputed  or  known 
as  part,  parcel,  or  member  thereof. 

'•  |  ,  This  section  applies  if  only  and  as  far  as  a  contrary  in- 
tention is  not  expressed  in  the  conveyance,  and  shall  have  effect 
subject  to  the  terms  of  the  conveyance  and  to  the  provisions 
therein  contained  (a). 

rt  (5.)  This  section  shall  not  be  construed  as  giving  to  any 
person  a  better  title  to  any  property,  right,  or  thing,  in  this 
Bection  mentioned,  than  the  title  which  the  conveyance  gives  to 
him,  to  the  land  or  manor  expressed  to  be  conveyed,  or  as  con- 
veying to  him  any  property,  right,  or  thing,  in  this  section  men- 
tioned, further  or  otherwise  than  as  the  same  could  have  been 
conveyed  to  him  by  the  conveying  parties. 

"  (6.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act." 

By  virtue  of  sect.  2  of  the  same  Act — 

"  Land,  unless  a  contrary  intention  appears,  includes  land  of 
any  tenure,  and  tenements  and  hereditaments,  corporeal  and  in- 
corporeal, and  houses  or  other  buildings,  also  an  undivided  share 
in  land  (b) ;  Conveyance,  unless  a  contrary  intention  appears, 
includes  assignment,  appointment,  lease,  settlement,  and  other 
assurance,  and  covenant  to  surrender,  made  by  deed,  on  a  sale, 
mortgage,  demise,  or  settlement  of  any  property,  or  on  any  other 
dealing  with  or  for  any  property;  and  convey,  unless  a  contrary 
intention  appears,  has  ;t  meaning  corresponding  with  that  of 
conveyance  (c)." 

This  enactment  operates  to  pass,  with  the  land,  advantages  en- 
joyed with,  but  not  strictly  appurtenant  to,  the  land;  and  its 
effect   in   tin  I    may  be  gathered  from  the  following  sub- 

division of  this  section. 


fa)    Thf    more   description    of   land  ri^ht  to  li^ht  ;  Broomfield  v.  Williams, 

ad  joining  the  b  yedaa"bnHd-  I.,  ft.  (1897),  I  Oh.  602. 

iog  land  "  'loea  not  show  n  contrary  in-  Bab-a.  2. 

!c ntion,  so  as  to  exclude  the  grantee's  (<-)   Sub-s.  5. 
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[In  a  case  (a)  where  a  school  board  having  compulsory  powers  Conveyanc- 
of  purchase  had  given  notice  to  treat  for  certain  lands  "  with 
the  appurtenances,"  and  the  purchase  money  had  been  ascertained 
in  pursuance  of  the  notice,  it  was  held  that  the  vendor  was 
entitled  to  have  inserted  in  his  conveyance  words  excluding  the 
operation  of  sect.  6,  except  as  to  rights  legally  appurtenant  to 
the  land. 

A  covenant  for  quiet  enjoyment,  whether  express  or  implied,   Covenant  for 
extends  to  an  easement   parcel  of  the  demise  (b).     But  it  does  ^!nt<en3  y 
not  enlarge  the  grant,  so  as  to  confer  an  easement  not  within  the 
grant  (c) ;  nor  does  a  qualified  covenant  for  title  in  a  conveyance 
extend  to  an  easement  to  which  the  grantor  was  not  entitled  (d).] 

If  a  severance  of  the  dominant  tenement  takes  place,  all  its  Divisibility  of 
easements  which  are  attached  to  the  tenement  and  not  to  the  easements- 
person  of  the  owner  will  attach  to  the  severed  portions  (e).  It  is 
obvious,  however,  that  by  such  severance  no  right  is  acquired  to 
impose  an  additional  burthen  on  the  servient  tenement.  How- 
ever numerous  the  occupants  of  the  severed  tenement  may  be, 
they  must  still  confine  themselves  within  the  limits  of  the  right 
existing  at  the  time  of  severance. 

Merlin  (/)  expresses  his  opinion,  that  wherever  the  object  of  a 
servitude  is,  from  its  nature,  capable  of  a  division,  it  may  be 
divided.  A  right,  for  example,  of  drawing  water  from  a  well,  to 
the  extent  of  fifty  buckets  a  day,  may  be  divided,  if  the  house  is 
capable  of  division  ;  and,  if  the  house  is  divided  into  two  parts, 
there  is  nothing  to  prevent  each  of  the  divided  parts  (chacune  de 
ces  deux  maisons)  from  having  in  this  water  drawing  (puisage)  a 


(a)  In  re  Peck  and  The  London  School  (d)  Thackeray  v.  Wood  (1865),  6  B.  & 
Board,  L.  R.  (1893),  2  Ch.  315.  S.  766. 

(b)  Pomfret  v.  Ricroft  (1681),  1  Saund.  (e)  Harris  v.  Drewe  (1831),  2  B.  &  Ad. 
322;  Andrew  v.  Paradise  (1725),  8  Mod.  164;  35R.R.  527  [(as  to  pews) ;  Codling 
318.  Cf.  Child  v.  Stenning  (1879),  11  v.  Johnson  (1829),  9  B.  &  C.  934  ;  33  R. 
Ch.  Div.  82.  R.  375:  and  Newcomenv.Coulson  (1877), 

(c)  Blatchford  v.  Mayor  of  Plymouth  L.  R.  5  Ch.  Div.  at  p.  141  (as  to  rights 
(1837),  3  Bing.  N.  C.  691;  Potts  v.  of  way).  Dist.  Midland  By.  Co.  v. 
Smith  (1868),  L.  R.  6  Eq.  311 ;  Booth  v.  Gribble,  L.  R.  (1895),  2  Ch.  827,  where 
Alcock  (1873),  L.  R.  8  Ch.  663  ;  Leech  the  way  was  erected  for  the  purpose  of 
v.  Schweder  (1874),  L.  R.  9  Ch.  463.  affording  communication  between  the 
Cf.  Spoor  v.  Green  (1874),  L.  R.  9  Exch.  two  tenements  while  in  the  same  hands. 
99;  Anderson  v.  Oppenheimer  (1880),  And  cf.  as  to  commons],  Tyrringham's 
L.  R.  5  Q.  B.  Div.  602 ;  Sanderson  v.  Case  (1584),  4  Rep.  36  b ;  Wyat  Wild's 
Mayor   of   Berivick-upon-Tiveed   (1884),  Case  (1610),  8  Rep.  78  b. 

L.  R.  13  Q.  B.  Div.  547  ;  Robinson  v.  (/)  Repertoire  de  Jurisprudence,  tit. 

Kilvert  (1889),    L.  R.  41  Ch.  Div.  88.  Servitude,  p.  45  ;  and  see  below,  Part 

Cf.  Harrison  v.  Muncaster,  L.  R.  (1891),  IV.  Chap.  III. 
2  Q.  B.  680. 
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Divisibility  of  right  equal  or  unequal  according  to  the  stipulations  of  the  instru- 
ment of  partition.  Bo  if  a  man  is  bound  by  a  servitude  not  to 
raise  his  wall  above  a  oertain  height,  there  is  nothing  to  prevent 
his  being  liberated  from  this  burden  in  part,  and,  consequently, 
no  reason  why  it  should  not  be  considered  divisible. 

The  civil  law  distinctly  recognized  the  doctrine,  that  the  domi- 
uaut  t<  continues  to  enjoy  its  servitudes,  notwithstanding 
a  severance  (a). 

(b.)  As  to  Eights  not  legally  appurtenant  to  the  Tenement  conveyed. 

stions  of  difficulty  arise  where  there  has  been  a  unity  of 
Express  grant  ownership  ,,f  the  dominant  and  servient  tenements,  and  where, 
two°ien"0t      co-  bly,  all   easements  have  been  merged  in  the  general 

mews.  rights  of  property. 

Where  sueh  easements  are  in  their  nature  continuous  and 
apparent,  they  pass  upon  a  severance  of  the  tenements,  by  impli- 
cation of  law,  without  any  words  of  new  grant  or  conveyance. 
Indeed,  properly  speaking,  such  easements  are  not  revived,  but 
newly  created,  by  an  implied  grant.  This  subject  is  considered 
in  the  next  chapter. 

The  same  observation  applies  to  easements,  commonly  called 
"of  necessity  "  (b). 

Other  easements,  such  as  ordinary  rights  of  way,  will  not 
pass  upon  a  severance  of  the  tenements,  unless  the  owner  w  uses 
language  to  show  that  he  intended  to  create  the  easement  de 
novo  "  (c). 

[This  rule  was  acted  upon  in  the  case  of  Worthing  ton  v.  Gim- 
son  ((/),in  which  Crompton,  J.,  cites  the  last  three  paragraphs  of 
the  text  from  the  words  "  where  such  easements  "  to  "  de  novo," 
and  assents  to  the  statement  of  the  law  contained  in  them ;  and 
in  Pearson  v.  Spencer  (e),  Blackburn,  J.,  in  delivering  the  judg- 
ment of  the  Court,  says,  "  We  do  not  think  that  on  a  severauco 


i  Mi|nilat                  ril   ploriboa  (r)  Per    Bay  ley,   13.,   in    Barlow    v. 

herediljuH  relic-tin,  win^uli  Bolidam  nam  /."          (1883),  1  0.  A  M.  11s;  lCI-  Bro. 

Dig.  8,   I.    17,  do  Ben?.;  [see  Abr.,  "  Brtingaiahmeilt,"   pi.  15.     But 

,1,1.1.  11.]  a  right  of   way  over  a  "  vi.sible  road" 

Bi pradiom  tnani  mihi  wrriat,  Hive  m                  i>y    implied  grant;    below, 

rtia  prodii  tai  dominai  one  oae.  Obap.  II.  Sect.  1  (b)j. 

.o  in  in. - 1 .  pet  pactef  Mrvitai  L860,  -  IS.  >v   K.  618;   -■'  L-  J-> 

■  nr,   licet  nil    Initio    pet    partei  Q.  B.  L16. 

adqoiri  Don                   Dig.  »,  L,  »,  de  L861,  1   B.  &  B.  571  ;  »n  error,  3 

mi  v.  B.  »'.  B.  761 . 
(I)  Post,  Obap.  IV. 
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[of  two  tenements,  any  right  to  use  ways  which,  during  the  unity   Express  grant 

of  ownership,  has  been  used  and  enjoyed  in  fact,  passes  to  the     hyo™rof 

J    J  L  two  tene- 

owner  or  the  dissevered  tenement,  unless  there  be  something  in         meats. 

the  conveyance  to  show  an  intention  to  create  a  right  de  novo. 
We  agree  with  what  was  said  in  Worthing  ton  v.  Gimson  (a),  that 
in  this  respect  there  is  a  distinction  between  continuous  ease- 
ments, such  as  drains,  &c,  and  discontinuous  easements,  such  as 
a  right  of  way."] 

General  words,  such  as  "  appertaining,  belonging,"  &c,  have  What  words 
been  held  in  numerous  instances,  both  with  regard  to  rights  of  sufficient- 
common  and  way,  to  be  insufficient  to  pass  the  right  upon  a  sever- 
ance of  the  tenements  (b) ;  bat  a  conveyance  containing  the  words 
"used,  occupied,  and  enjoyed,"  has  been  held  to  be  sufficient  (c). 

Indeed,  these  words  are  as  much  a  description  of  the  thing 
granted,  as  if  the  way  had  been  set  out  by  its  termini ;  in  either 
case  it  would  be  a  matter  to  be  ascertained  by  parol  evidence, 
what  was  comprised  by  the  description  (d). 

[In    Wardle   v.    Broclclehurst    (e),    the    Court    of    Exchequer   Wardlev. 
Chamber  acted  upon  the  cases  in  which  it  has  been  held  that  BrocUeh>ir-<l- 
these  words  are  sufficient. 

In  that  case,  A.,  owner  of  two  farms,  the  Lower  Beach  Farm, 
situate  on  a  natural  stream,  and  the  Red  House  Farm,  not  so 
situate,  conveyed  the  Red  House  Farm  to  the  defendant,  and 
afterwards  conveyed  the  Lower  Beach  Farm  to  the  plaintiff. 

At  the  time  of  the  conveyance  of  the  Red  House  Farm  to  the 
defendant,  there  was  an  enjoyment  and  user  in  fact  of  water  from 
the  stream,  by  means  of  an  artificial  culvert  passing  from  the 
stream  at  a  point  above  Lower  Beach  Farm,  through  some  land 
already  belonging  to  the  def  jndant],  and  then  through  Red  House 
Farm,  and  from  that  culvert  at  the  point  where  it  crossed  Red 


(a)  I860,  2  E.  &  E.  618 ;  29  L.  J., 
Q.  B.  116. 

(b)  Saundeys  v.  Oliff  (1597),  Moore, 
467;  Whalley  v.  Tompson  (1799),  1  Bos. 
&  P.  371;  4  R.  R.  826;  Clements  v. 
Lambert  (1808),  1  Taunt.  205  ;  9  R.  R. 
749 ;  Barloiv  v.  Rhodes  (1833),  1  C.  &  M. 
439.  [Cf.  Baring  v.  Abingdon,  L.  R. 
(1892),  2  Ch.  374,  389,  where  this  state- 
ment  of  the  law  was  quoted  and  ap- 
proved by  the  Court  of  Appeal.] 

(c)  Bradshaw  v.  Eyre  (1597),  Cro. 
Eliz.  570;  Wordledg  v.  Kingsivel  (1598), 
ibid.  794;  Grymes  v.  Peacock  (1610),  1 
Bulstrode,  17;  Kooystrav.  Lucas  (1822), 


5  B.  &  Aid.  830;  24  R.  R.  575;  James 
v.  Plant  (1836),  4  A.  &  E.  749 ;  [and 
the  cases  cited  below,  p.  78,  ff.] 

(d)  Phillips  and  Amos  on  Evidence, 
8th  ed.  732 ;  see  Hinchcliffe  v.  Lord 
Kinnoul  (1838),  5  Bing.  N.  C.  25; 
[Baird  v.  Fortune  (1861),  7  Jur.,  N.  S. 
i)26.  It  must  be  remembered  that  these 
words  are  by  virtue  of  the  6th  section 
of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  to  be  read  into  every 
conveyance  executed  since  the  com- 
mencement  of  the  Act  (below,  p.  93)]. 

(e)  1859,  1  E.  &  E.  105S. 
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What  words 
sufficient. 

BrockU 


[House  Farm  the  water  was  conducted  by  a  pipe  to  the  farm 

buildings  of  Red  House  Farm,  while  the  rest  flowed  away  through 

the  culvert  down  to  some  dye- works  belonging  to  the  defendant. 

The  conveyance  of  Red  House   Farm  to  the  defendant  con- 

"  with   all  waters  and  watercourses  used,  occu- 

with  the  premises." 

The  action  was  I  I  by  the  plaintiff,  as  owner  of  the  Lower 

;:  Farm,  d  by  the  defendant  of  water  from 

the  i  i  by  means  of  the  culvert;  and  it  was  attempted 

to  distinguish  the  case  from  the  authorities  above  referred  to,  on 

two  ground-  ;  first  on  the  ground  that  the  user  and  enjoyment, 

prior  to  the  conveyance  to  the  defendant,  being  dependent,  not 

merely  on  the  acquiescence  of  the  owner  of  Lower  Beach  Farm, 

but  upon  the  assent  of  the  owner  of  the  land  through  which  the 

culvert  had  to  pass  between  the  natural  stream  and  Red  House 

,  "a  thing  so  subject  to  capricious  interruption  could  not  at 

law  be  the  subject  of  a  conveyance/'    Upon  this  point,  "Williams, 

J.,  in  delivering  the  judgment  of  the  Court,  said,  that  if  the  land 

between  the  brook  and  the  Red  House  Farm  had  belonged  to  a 

third  person,  the  conveyance  to  the  defendant  being  by  the  owner 

both  of  Lower  Beach  Farm  and  of  the  Red  House  Farm  would 

amount  to  a  statement  by  him  that,  in  as  far  as  in  him  lay,  he 

granted  to  the  defendant  the  Red  House  Farm,  together  with  the 

right  to  divert  the  water  from  the  brook,  depriving  himself  of 

any  right  to  complain  thereof  in  respect  of  being  the  proprietor  of 

Lower  Beach  Farm,  and  that  the  effect  was  the  same  as  a  grant 

by  the  owner  of  the  Lower  Beach  Farm  of  the  right  to  divert  the 

To  perfect  that  right  it  would  be  necessary  to  have  a 

grant  from  the  owner  of  the  land  between  the  brook  and  the  Red 

rno  ;   but  it  so  happened  that,  in  the  particular  case,  the 

dant  himself  was  the  owner  of  the  intervening  laud.  There- 

o)  the  right,  which  existed  only  as  an  enjoyment  before,  was, 

ance,  clothed  with  a  legal  character.     The  second 

point  of  distinction  relied  upon  was  that  more  water  was  taken 

from  the  Btream  by  the  culvert  than  was  used  for  the  Red  House 

Farm,  and  that  coi  only  passed  so  much  as  was  necessary 

I  and  used  for  the  Red  House  Farm  (namely,  that 

whicl  culvert  by  the  pipe  to  the  farm  buildings), 


(")  Bee,  *.f  i ho  Bub- 

niaition  oi  tod,  by 

:ved  a 


grant  of  an  easement  affecting  it,  the 

sot  <if  Lord  Wensleydale  in  /'■'•- 

v.  m         (I860),  B  H.  of  L.  304. 
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[whereas  the  defendant,  who  happened  also  to  be  the  owner  of  the     What  words 
lands  into  which  the  rest  of  the  water  in  the  culvert  passed  after       8U   cien  ' 
it  left  Red  House  Farm,  was  enjoying1  the  water  for  the  use  of       Wardlev. 

ii-i,  xt  •  '     Broclilehursl. 

works  upon  those  other  lands  also.  Upon  this  the  judgment 
proceeds : — "  It  seems  at  first  a  strong  thing  to  say  that,  by 
buying  the  land  through  which  the  pipe  passed,  i.e.,  the  Red  House 
Farm,  the  defendant  can  get  an  enjoyment  not  only  commen- 
surate with  the  uses  of  the  farm,  but  sufficient  for  his  other  works 
also.  The  answer,  however,  seems  to  be,  that  by  purchasing  the 
Red.  House  Farm  and.  the  enjoyment  of  the  watercourse  going 
through  it,  he  has  acquired  a  right  to  the  watercourse  as  it  existed 
at  the  time  of  the  conveyance  to  him.  It  is  true  the  enjoyment 
was  only  by  means  of  the  pipe  from  the  culvert,  but  he  could  not 
have  enjoyed  that  without  the  existence  and  continuance  of  that 
culvert.  The  culvert  was  ancillary  to  the  right.  It  is  plain,  as 
the  right  conveyed  was  to  have  the  water  enjoyed  by  the  owners 
of  the  Red  House  Farm,  and  to  have  it  in  the  way  in  which  they 
enjoyed  it,  and  as  that  way  was  by  means  of  the  flow  through  the 
culvert,  the  defendant  was  entitled  to  the  continuance  of  that 
flow.  The  consequence  is,  that  after  it  has  passed.  Red  House 
Farm,  the  defendant  gets  a  very  beneficial  enjoyment  of  it  below. 
But  that  result  does  not  deprive  him  of  the  right  to  have  the  flow 
continued.  If  he  were  not  entitled  to  such  continuance,  he  would 
be  obliged  to  put  up  some  works  to  provide  for  the  enjoyment  of 
his  right  to  the  water.  This  the  plaintiff  is  not  entitled  to  call 
upon  him  to  do"  (a). 

Such  few  authorities  as  are  inconsistent  with  the  rule  as  above 
stated  in  giving  to  the  words  "appertaining"  and  "belonging" 
the  same  extended  meaning  proper  to  the  words  "used  and 
enjoyed,"  must  now  be  held  to  be  overruled  or  to  rest  on  their 
own  special  facts  (6). 


(a)  It  would  appear  from  the  autho-  the  proper  interpretation.  Staple  v. 
rities  quoted  in  the  next  chapter  that,  Heydon  (1704),  6  Mod.  1,  and  Morris  v. 
even  without  the  special  words  referring  Edgington  (1810),  3  Taunt,  24 ;  12  R.  R. 
to  watercourses  used  and  enjoyed  with  579,  were  in  fact  cases  of  ways  of  ne- 
the  premises,  the  easement  claimed  cessity  :  see  per  Bayley,  B.,  in  Barlow  v. 
would  have  passed  to  the  defendant  as  Rhodes  (1833),  1  C.&  M.,  p.  445;  and  per 
"  continuous  and  apparent."  Denman,  C.  J.,  in  Plant  v.  James  (1836), 

(b)  In  Com.  Dig.  "  Chimin,"  D.  3,  5  B.  &  Ad.,  p.  794 ;  S.  C,  4  A.  &  E. 
the  word  "  &c."  may  perhaps  be  sup-  794.  Thomas  v.  Owen  (1887),  L.  R.  20 
posed  to  denote  "  used  and  enjoyed,"  Q.  B.  Div.  225,  was  a  case  of  a  "  visible 
as  well  as  appertaining.  In  Hill  v.  road  ";  see  per  Lindley,  L.  J.,  in  Ban  ng 
Grange  (1556),  1  Plow.  170,  there  were  v.  Abingdon,  L.  R.  (1S92),  2  Ch.  at  p. 
expressions  in  the  deed  which  excluded  390. 
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Early  cases 
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[Iu  Tatton  v.  Hammeraley  (a),  the  effect  of  the  words  "  used  and 
enjoyed  "  was  held  to  bo  destroyed  by  an  express  reservation>f 
the  close  over  which  tlie  way  was  claimed,  with  the  appurtenances; 
but  it  may  be  doubted  whether  the  decision  would  now  be  upheld 
on  this  ground.  It  may,  perhaps,  be  supported  by  the  considera- 
tion that  the  way  was  claimed  by  grant  under  the  Statute  or 
Uses  (6). 

It  has  been  much  debated  in  recent  cases  whether  a  grant  of 
easements  "used  and  enjoyed"  with  the  premises  conveyed, 
passes  only  such  privileges  as  have  at  some  former  time  been  used 
therewith  as  of  right,  or  all  conveniences  in  fact  used  therewith 
at  the  date  of  severance.  In  the  former  case  it  would  be  ni 
sary  to  show  in  every  case  that  the  tenement  granted  had  at  some 
time  been  held  separately  from  the  tenement  retained,  with  a  legal 
right  to  the  easement  claimed  in  respect  of  it.  It  is  now  settled 
law  that  no  such  necessity  exists.  But  the  cases  upon  this  point 
are  important  as  illustrating  the  difficult  question,  what  amount 
and  quality  of  user  duriug  the  unity  of  possession  constitute  such 
a  dependence  of  one  tenement  upon  the  other  as  will,  under  a 
grant  of  the  dependent  tenement  with  ways,  &c,  used  and 
enjoyed  therewith,  ripen  into  an  easement. 

Iu  all  the  cases  decided  before  Thomson  v.  Waterlow  (c),  with 
the  doubtful  exception  of  Kooystra  v.  Lucas  (d),  such  a  previous 
severance  and  enjoyment  as  of  right  appears  to  have  existed, 
though  in  none  of  them  was  the  decision  put  upon  that  ground. 

In  Kooystra  v.  Lucas  (d),  the  defendant  had  demised  to  the 
plaintiff  two  tenements,  Nos.  69  and  70,  Oxford  Street,  with  a 
piece  of  ground  immediately  behind  No.  70,  which  had  once 
formed  part  of  a  yard  known  as  Sprang's  Dairy ;  and  the  lease 
included  all  ways,  passages,  &c,  to  the  demised  premises  be- 
longing, or  therewith  or  with  any  part  thereof  used  and  enjoyed. 
At  the  time  of  granting  the  lease,  and  for  many  years  before,  the 
whole  of  the  yard  (including  the  part  now  demised)  had  been 
in  the  possession  of  one  person,  who  had  used  a  gateway  between 
71  and  11  ae  a  way  for  his  horses  and  cattle  to  every  part  of 
the  yard.  The  plaint  ilt  built  a  coach-house  and  some  stables  upon 
the  part  demised,  and  claimed  to  use  the  gateway  and  a  way  over 
some  part  of  the  yard  [e)  as  a  means  of  access  to  them;  and  it 


(a)    1840,  •'■    I 

3ee  ai<ov,  p.  71 . 

(c)   18«\  1. 


575. 


(./)   L822,  5  B.  &  Ad.  880;  24  K.  EL 


(■)    Kelly,   C.   B.,   in  commenting  on 
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[was  held  that,  by  the  terms  of  his  lease,  he  was  entitled  to  do  so. 
It  does  not  appear  by  the  report  whether  the  part  demised  had 
been  held  separately  from  the  remainder  of  the  yard,  and  with  a 
legal  right  of  way  over  it;  and,  though  it  may  fairly  be  inferred 
from  the  silence  of  the  reporter  that  there  was  no  evidence  of 
any  such  severance,  the  case  cannot  be  regarded  as  an  express 
authority  upon  the  point  discussed  in  Thomson  v.  Waterlow.  The 
report  does  not  show  how  far  the  part  demised  had  been  used  as 
dependent  on  the  part  retained,  nor  whether  there  was  any 
defined  or  usual  track  between  the  gateway  and  the  part  demised. 
Neither  does  it  appear  whether  there  was  any  practicable  approach 
to  the  plaintiff's  stables  except  through  the  gateway. 

In  Thomson  v.  Waterlow  (a),  it  appears  that  J.  and  R.  Fellowes,  Thomson  v. 
being  the  owners  of  closes  A.  and  B.,  had  made  a  road  leading  Waterlow. 
from  a  common  adjacent  to  close  A.,  over  close  A.  to  close  B., 
and  had  used  it  for  their  personal  convenience  in  the  management 
of  their  property.  Close  B.  had  been  sold  to  the  plaintiff,  who 
was  the  owner  of  an  estate  lying  beyond  it,  and  had  been 
conveyed  to  him  with  all  ways,  &c,  therewith  occupied  or 
enjoyed ;  close  A.  had  then  been  sold  and  conveyed  to  the 
defendant.  The  plaintiff  claimed  to  use  the  road  above  referred 
to  as  appurtenant  to  close  B.  Lord  Romilly,  M.  R.,  decided 
against  this  claim. 

"There  is,"  he  said,  "it  appears  to  me,  a  distinction  between 
the  user  of  a  way  which  has  been  made  by  the  owner  of  adjoining 
closes,  and  a  right  of  way  which,  previously  to  such  unity  of 
possession,  existed  from  one  close  to  another,  and  which  has 
become  merged  by  the  fact  of  the  same  person  having  become  the 
owner  of  both  properties.  I  do  not  think  that  the  judges  in 
Plant  v.  James  (b)  intended  to  lay  down  that  such  words  of 
conveyance  as  were  used  in  that  case,  and  in  the  present,  would 
constitute  the  grant  of  a  right  of  way  where  the  user  had  sprung 
solely  from  the  convenience  of  the  person  who  held  the  tene- 
ments, which  convenience  ceased  to  exist  when  the  severance 
between  the  closes  took  place. 

"  My  meaning  will  be  better  explained  by  an  example:  Suppose 


this  case  in  his  judgment  in  Langley  v. 
Hammond  (1868),  L.  R.  3  Exch.  at  p. 
169,  does  not  refer  to  this  latter  claim, 
which  appears  from  the  statement  of 
facts.  So  far  as  the  judgment  and  the 
reporter's  head-note  are  concerned,  the 


case  might  simply  relate  to  the  ques- 
tion of  the  divisibility  of  easements, 
discussed  above  at  p.  77. 

(a)  1868,  L.  R.  6  Eq.  36. 

(b)  1836,  5  B.  &  Ad.  791 ;  4  A.  &  E. 
749. 
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[the  proprietor  of  a  large  farmyard,  contiguous  to  and  opening  on 
a  high  road,  to  possess  six  fields  continuously  adjoining  each 
other  in  a  line  diverging  from  the  high  road,  and  that  for  the 
convenience  of  cultivating  them  the  owner  has  been  in  the  habit 
of  carting  manure  From  the  farmyard  on  to  the  most  distant  close, 
and  also  cf  conveying  the  produce  of  this  held  through  the  other 
fields  to  the  farmyard,  and  on  to  the  high  road. 

"  If,  in  that  state  of  things,  the  proprietor  should  sell  the  most 
distant  field  to  a  gentleman  who  made  it  a  part  of  his  park,  which 
was  contiguous  to  it,  and  which  was  still  more  distant  from  the 
high  road,  does  the  case  of  Plant  v.  James  mean  to  lay  down, 
that  in  such  a  case,  if  in  the  conveyance  the  vendor  used  the 
words  which  are  contained  in  this  deed,  the  purchaser  of  the  field 
would  thereby  acquire  a  right  of  way  from  his  park  through  the 
land  of  the  vendor  to  the  high  road,  and  through  his  farmyard  ? 
1  think  nothing  less  than  express  words  describing  such  a  road 
would  be  sufficient  for  such  a  purpose.  But  the  case  would  be 
very  different  if  the  owner  of  the  park  had  always  had  a 
right  of  way  from  the  park  through  the  six  closes  to  the 
high  road,  and  had  afterwards  become  the  purchaser  of  those  six 
fields  and  the  farmyard,  whereby  the  right  of  way  had  become 
merged  by  unity  of  possession,  and  if  he  had  afterwards  sold  the 
park  and  the  adjoining  six  fields  to  a  purchaser,  and  in  the 
conveyance  conveyed  to  that  purchaser  '  all  rights  of  way  now  or 
heretofore  used,  occupied,  or  enjoyed,'  then  these  words  would 
point  expressly  to  the  ways  formerly  used. 

"  In  the  case  before  me,  there  was  no  previous  right  of  way  to 
be  merged;  how  then  can  unity  of  possession  create  in  one  case 
what  it  suspends  in  another  case  (a),  and  give  to  the  purchaser  of 
the  outlying  closes  all  the  same  modes  of  access  over  the  rest 
of  the  adjoining  property  of  the  vendor  which  that  vendor  used 
before  the  sale  ?  It  is  clear  that  it  cannot,  on  behalf  of  the  plaintiff, 
be  } >ut  Leas  high  than  this,  for  why  should  the  purchaser  be 
allowed  to  select  one  out  of  half-a-dozen  ways  which  the  vendor 
was  habitually  using  ? 

11  It  is  obvious,  therefore,  that  if  these  words  were  held  to  create 
a  new  right  of  way,  they  would  give  the  purchaser  of  the  outlying 


(a)  It  seems  probable  tbut  tl 
some  mistsJi  the  report.    "i>- 

viously  it  is  not  tbu  unity  of  possession, 


but    the    cxpresH    gran  I    accompanying 
inch  is  said  to  create 
t/.<.'  right  of  access. 
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[field  a  right  of  going  over  the  adjoining  property  of  the  Messrs. 
Fellowes  in  every  direction  in  which  they  had  been  accustomed 
to  go  from  or  to  the  land  in  question,  and  that  in  a  case  where 
such  access  is  not  necessary  for  the  convenient  use  and  occupation 
of  the  piece  of  land  so  sold.  This  evidently  could  not  be  the 
intention  of  the  vendor.  The  question  depends  upon  the  con- 
struction of  the  deed ;  and  it  is  clear  that  these  words  have  only 
a  natural  meaning  belonging  to  the  circumstances  of  the  case, 
and  not  a  technical  meaning  extending  to  every  road  which  the 
owner  may  have  made  for  his  own  temporary  convenience.  I  do 
not  think  the  words  have  such  a  meaning  by  themselves. 
I  do  not  think  the  vendors  used  them  in  that  sense.  I  think  no 
case  exists  which  compels  me  to  give  them  a  meaning  contrary  to 
that  which,  in  the  circumstances  of  the  case,  they  will  properly 
bear. 

"  The  case,  therefore,  must  depend  upon  this  circumstance, 
whether  there  was  a  road  used  before  the  vendors  held  the 
property ;  in  other  words,  whether  it  was  an  old  road  which 
became  merged  by  the  unity  of  their  possession,  or  whether  it 
was  simply  a  road  used  for  their  own  convenience  in  managing 
the  property." 

In  Langley  v.  Hammond  (a)  the  defendant  was  the  owner  of  a 
house  and  pleasure-ground,  and  was  the  lessor  of  a  farmyard, 
with  some  outbuildings  erected  upon  it,  which  adjoined  his 
pleasure-ground  on  the  west.  The  entrance  to  the  farmyard  was 
in  a  sti*eet  to  the  north ;  and,  from  the  entrance  gate  straight 
across  the  open  yard  and  terminating  at  the  opposite  hedge  on 
the  south  (in  which  there  was  no  gateway  or  means  of  exit),  was 
a  hard  gravelled  roadway,  used  for  carting  the  farm  produce  into 
the  yard,  and  for  the  more  convenient  access  to  the  buildings 
thereon,  and  not  fenced  in  on  either  side.  In  1866  the 
defendant,  wishing  to  regain  possession  of  that  portion  of  the 
farmyard  which  immediately  adjoined  his  pleasure-ground  and 
lay  between  the  boundary  of  his  grounds  and  the  roadway  above 
mentioned,  for  the  purpose  of  making  a  kitchen  garden,  took  a 
surrender  of  this  strip  of  land  and  the  outbuildings  upon  it, 
"together  with  all  ways  ....  therewith  now  used,  occupied, 
and  enjoyed,"  and  covenanted  to  make  and  keep  in  repair  a 
boundary  fence  between  the  strip  surrendered  and  the  remainder 
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(a)  1868,  L.  R.  3  Exch.  161. 
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[of  the  farmyard.     After  the  surrender  tin-  defendant  claimed  the 

right  to  have  a  gateway  in  the  boundary  fence,  and  to  use  the 

whole  length  of  the  roadway  a<  an  access  to  the  strip  surrendered. 

Shi'   had  no   other  means   of  getting  to   this  strip  with  a  cart, 

38  she  made  a  road  through  her  pleasure-ground.     At  the 

trial  the  jndge  directed  the  verdict  to  be  entered  for  the  plaintiff; 

and  a  rule  nisi,  obtained  by  the  defendant,  to  enter  the  verdict  for 

lisoharged  by  the  Court  of  Exchequer. 

Kelly.  < '.  B.,  in  giving  judgment,  said:  "I   do  not  enter  into 

the  question  of  how  far  this  was  a  defined  fixed  road.     Though 

-poken  of  as  a  hard  gravelled  read,  it  seems  to  have  been 
more  properly  a  track;  but  at  any  rate  it  was  a  way  along  which 

■ns  occasionally  passed  from  West  Street  to  the  land 
containing  the  buildings.  The  question  is  this:  there  never 
having  been  a  time,  previously  to  the  surrender  of  1866,  when 
the   two   pieces  of   ground  were  owned  and    used    by   different 

ns,  so  as  to  make  it  possible  for  a  right  of  way  in  a  strict 
sense  to  exist,  but  the  way  having  only  been  used  for  the 
accommodation  and  at  the  pleasure  of  the  owner  of  both 
properties,  was  a  right  of  way,  upon  the  severance  of  the 
properties  by  the  conveyance  or  surrender  of  lyi>0,  created 
or  passed  by  law  by  virtue  of  general  words,  which  we  may  take 
as  beiug  the  largest  and  most  extensive  that  could  have  been 
used  ?  I  am  of  opinion  that  it  was  not.  The  law  resulting  from 
the    numerous  and   complicated    cases  to  which    we  have   been 

red  is  simply  this  :  When  the  owner  of  a  piece  of  land  has 
a  right  of  way  over  adjacent  land,  so  that  he  may  maintain  at  any 
time  an  action  for  an  obstruction,  if  afterwards  by  inheritance  or 
purchase  both  pieces  of  land  come  to  one  and  the  same  owner, 
the  right  is  necessarily  at  an  end,  the  enjoyment  thenceforth  being 
the  m  vise  of  a  right  of   property  on  his  own  land.     But, 

if  at  a  later  period  the  properties  again  fall  into  the  ownership 
and  possession  of  different  persons,  and  in  the  conveyance  of  the 
land  to  which  the  right  of  way  was  formerly  attached,  the  words 

and,  'together  with  all  ways,  &c,  used  or  enjoyed  therewith,' 

Seel  of  t  bese  words  is  to  revive  the  right  that  formerly  existed, 

and  which  has  been,  not  extinguished,  but  only  suspended.      But, 

col   appear  here  that  at   any  antecedent  time  there 

ted  a  right   over  one  of  these  pieces  of  land  attached  to  the 

other    piece    of    land,  the    effect    of    these    words   cannot    make  or 

revive  a  right   of  way  that    never  before  6X18 ted. 


BY    EXPRESS    AGREEMENT. 


87 


["  I  need  not  examine  the  authorities  at  length  j  the  effect  of 
them  may  be  correctly  gathered  from  the  judgment  of  the  Master 
of  the  Rolls  in  Thomson  v.  Waterlow,  which  relieves  me  from  the 
necessity  of  considering  them  in  detail." 

Martin,  B.,  seems  also  to  have  considered  himself  bound  by 
the  judgment  of  the  Master  of  the  Rolls  in  Thomson  v.  Waterlow 
to  decide  the  case  on  the  same  ground. 

Braniwell,  B.,  gave  judgment  as  follows: — "I  also  think  this 
rule  must  be  discharged.  I  am  not  prepared  to  say,  and  I  do  not 
understand  the  Master  of  the  Eolls  to  have  decided,  that  a  right 
of  way  could  not  pass  under  words  such  as  those  here  used,  even 
though  there  had  always  previously  been  unity  of  ownership  and 
possession.  And  should  the  case  arise,  I  should  wish  for 
time  to  consider  before  I  consented  to  the  doctriue  supposed  to 
have  been  laid  down.  Suppose  a  house  to  stand  100  yards  from 
a  highway,  and  to  be  approached  by  a  road  running  along  the  side 
of  a  field,  used  for  no  other  purpose,  but  only  fenced  off  from  the 
field,  which  I  assume  to  be  the  property  of  the  owner  of  the 
house,  I  should  wish  for  time  to  consider  before  deciding  that 
on  the  conveyance  of  the  house  the  right  to  use  that  road,  not 
being  a  way  of  necessity,  would  not  pass  under  such  words  as 
these.  The  ground  on  which  I  think  this  rule  ought  to  be  dis- 
charged is,  that  there  is  here  really  no  defined  road.  It  is  said 
that  it  is  hard  and  gravelled,  but  in  truth,  as  soon  as  you  turn 
out  of  West  Street,  you  do  not  come  into  what  is  a  road  and 
nothing  else,  kept  for  no  other  purpose,  but  into  a  rick-yard, 
where  the  occupier  could,  and  no  doubt  did,  go  in  any  particular 
direction  he  desired.  But  this  is  not  a  way  of  such  a  definite  kind 
as  will  pass  under  general  words ;  it  is  no  more  a  way  (if  I  may 
use  the  illustration)  than  the  short  cut  a  man  may  take  across  his 
room  from  the  piano  to  the  fireplace  is  a  way.  In  one  sense,  no 
doubt,  it  is  a  way  which  he  may  use ;  but  he  only  uses  it  equally 
with  ways  in  other  directions,  by  virtue  of  his  right  of  possession, 
not  because  there  is  any  road  made  there,  but  because  it  is  the 
shortest  cut  to  the  place  he  wishes  to  get  to. 

"Another  ground  is  this,  that,  assuming  any  way  to  exist,  it 
would  be  merely  a  way  up  to  the  nearest  part  of  the  adjoining 
land ;  but  the  defendant  claims  to  go  through  the  whole  piece  to 
the  extreme  end.  As  these  grounds  are  in  my  judgment  suffi- 
cient, I  will  not  entangle  the  case  by  a  consideration  of  the  other 
questions  raised." 
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[Watts  v.  Kelson  (a  ,a  case  of  watercourse,  was  decided  on 
another  point  and  without  reference  to  the  words  of  the  grant  of 
;it,  in  the  course  of  the  argument  and  of  the  judg- 
ment, tlit*  L  rda  Jnsti  j  and  Mollis)  aed  their  con- 
cnrrence  in  the  observations  of  Baron  Bramwell  in  the  above  case 
of  /-■; 

The  point  was  well  raised  in  Kay  v.  Ozley  {b).  The  defendant 
had  conveyed  to  the  plaintiff  a  d  .  with  a  cottage  and  stable 

belonging  to  it,  called  " Roaeville,"  "together  with  all  .  .  .  . 
ways  and  right8  of  Way  ....  with  the  saint*  or  any  of  them  now 
or  heretofore  demised,  occupied,  or  enjoyed."  A  former  tenant  of 
Roseville  had,  by  permission,  built  a  loft  over  the  cottage,  with 
opening  on  to  a  private  farm-road  passing  over  other 
land  of  the  defendant  •  and  he  and  his  under-tenants  had,  up  to 
the  time  of  the  sale  to  the  plaiutiff,  used  the  defendant's  farm- 
road  to  get  hay  and  c<  >rn  to  the  loft.  It  was  held  that  the  plaintiff 
was  entitled  to  use  the  road  for  the  same  purposes. 

"The  first  case,"  said  Blackburn,  J.,  "relied on  for  the  defendant 
is  Thomson  v.  WaU  rlow  (c)  before  the  late  Master  of  the  Rolls  ; 
and  I  cannot  help  thinking  that  he  must  have  been  misunderstood. 
He  is  reported  to  have  said  :  '  There  is,  as  it  appears  to  me,  a 
distinction  between  the  user  of  a  way  which  has  been  made  by  the 
owner  of  adjoining  closes,  and  a  right  of  way  which,  previously  to 
such  unity  of  possession,  existed  from  one  close  to  the  other,  and 
which  has  become  merged  by  the  fact  of  the  same  person  having 
become  the  owner  of  both  properties.'  I  quite  agree  that  there  is 
a  distinction.  The  way  which  had  existed  previously  to  the  unity 
of  possession,  ami  which  still  continued  to  exist,  is  obviously  one 
u sed  and  enjoyed  as  appertaining  to  the  other  premises.  In 
the  case  of  the  other  way  it  would  require  to  be  seen  whether  it 
had  been  so  used  and  enjoyed.  Then  the  Master  of  the  Rolls 
continues  :  '  I  do  not  think  that  the  judges  in  James  v.  Plant  (d) 
led  to  lay  down  that  such  words  of  conveyance  as  were  used 
in  thi  :id   in  the  present  would  constitute  the  grant  of  a 

right  of  way,  where  the  user  had  sprung  solely  from  the  conve- 
•  of  the  person  who  held  both  tenements,  which  convenience 
I  when  the  severance  bet  ween  the  closes  took  place.' 
Taking  that  as  the  rule  to  be  applied  as  to  matter  of  fact,  I  think 
it  is  a  sound  one.      I    think,  whenever  it  appears  that  an  alleged. 


-70.  1,.  1:.  .;  Oh,  L66 

•;■■    I.,  i:    lo  v-  I 
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[right  of  way  had  been  used  for  the  convenience  of  the  person  who    whether  pre- 
held  both  tenements,  which  convenience  ceased  to  exist  when  a    vioua  eni°y- 
severance  took  place,  it  is  a  good  rule  to  adopt  to  say  that  the  way     rTgh^nece*- 

was  not  used  or  enjoyed  as  appurtenant  to  the  premises it  was  sary- 

used  for  the  convenience  of  the  man  who  was  the  occupier  of  the  K"V  v.  Oxley. 

two  ;  and,  when  he  ceases  to  be  the  occupier  of  the  two,  I  think 

it  is  no  longer  appurtenant.    That,  I  think,  is  a  sound  rule.    And 

though  the  facts  of  the  case  before  the  late  Master  of  the  Rolls 

are  not  set  out,  I  presume  they  were  such  as  to  show  that  the 

right  of  way  said  to  pass  was  for  the  convenience  of  the  person  so 

long  as  he  was  the  occupier  of  the  whole  premises  to  which  and 

over  which  the  way  went.     Looking  at  it  in  that  view,  it  would 

seem  to  have  been  a  sound  enough  decision. 

"  In  Langley  v.  Hammond  (a)  the  Lord  Chief  Baron  is  reported 
to  have  laid  it  down  as  a  matter  of  law  :  c  Since  it  does  not 
appear  here  that  at  any  antecedent  time/  that  is,  before  the 
unity  of  possession,  '  there  existed  a  right  over  one  of  these 
pieces  of  land  attached  to  the  other  piece  of  land,  the  effect  of 
these  words  '  (together  with  all  ways  used  or  enjoyed  therewith) 
*  cannot  make  or  revive  a  right  of  way  that  never  before  existed.' 
And  then  he  goes  on  to  cite  what  I  have  read  from  the  judgment 
of  the  Master  of  the  Rolls  in  Thomson  v.  Waterlow.  No  doubt 
the  Lord  Chief  Baron  so  lays  down  the  law  ;  and,  if  that  had 
been  the  decision  of  the  Court  of  Exchequer,  we  should  have 
been  bound  by  it,  and  we  must  have  left  the  question  whether  it 
was  right  or  no  for  the  Court  of  Error.  But  I  cannot  agree  that, 
upon  the  construction  of  words  like  those  in  the  conveyance  here 
in  question,  they  cannot  as  a  matter  of  law  create  a  right  of  way 
that  did  not  previously  exist  as  a  right.  If  the  words,  as  my 
brother  Lush  suggested  in  the  course  of  the  argument,  had  been 
"  together  with  the  right  of  way  which  Green  (the  under-tenant 
of  Roseville)  de  facto  has  enjoyed  of  passing  over  the  private  farm- 
road/  supposing  that  had  been  a  right  of  way  never  enjoyed  as 
of  right  but  merely  a  way  de  facto  used,  still,  I  think  the  words 
would  have  clearly  enough  created  a  right  of  way.  I  quite  agree, 
where  there  is  a  track  across  the  middle  of  a  stack-yard,  and  the 
owner  sold  one  side  of  the  stack-yard  to  enable  the  purchaser  to 
throw  it  into  his  pleasure-grounds,  that  track  across  the  middle 
of  the  stack-yard  would  not,  to  use  the  words  of  the  Master  of  the 

(a)  1868,  L.  R.  3  Exch.  at  p.  168. 
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-,  be  a  right  of  way  appurtenant  to  every  portion  of  the  stack- 
yard, but  a  right  of  way  solely  for  the  convenience  of  the  person 
who  held  the  whole  stack-yard,  which  convenience  ceased  to 
exist  when  he  Bevered  one  part  «»f  the  stack-yard  from  the  other. 
That  is  a  good  and  sound  distinction j  and,  taking  it  in  that  way, 
which  is  the  point  Martin,  !».,  went  upon,  I  think  the  decision  is 
perfectly  good  and  right.  As  to  the  Lord  Chief  Baron's  dictum, 
I  do  not  think  thai  what  tin-  Master  of  the  Kolls  said  amounted 
to  so  much  ;   but,  if  it  did,  we  have  the  dicta  of  the  Lords  Justices 

-  and  Mellish  in  Watts  v.  K>>Ison  (a),  showing  that  they  do 

gree  in  the  doctrine.  It  cannot  make  any  difference  in  law, 
whether  the  right  of  way  was  only  de  facto  used  and  enjoyed,  or 
whether  it  was  originally  created  before  the  unity  of  possession  and 
then  ceased  to  exist  as  a  matter  of  right,  so  that  in  the  one  case 

old  be  a  right  created  de  novo,  in  the  other  merely  revived. 
But  it  makes  a  great  difference,  as  matter  of  evidence  on  the 
question  whether  the  way  was  used  and  enjoyed  as  appurtenant." 
The  judgment  of  Lush,  J.,  was  to  the  same  effect. 
In  Barkshire  v.  Grubb  (b),  the  main  question  was  raised  in  this 
way.  Two  brothers  and  two  sisters,  tenants  in  common  in  equal 
shares  of  a  piece  of  ground  which  had  never  been  divided,  verbally 
agreed  that  the  land  should  be  partitioned  as  follows,  viz.,  that 
one  portion  (coloured  green  on  a  plan  afterwards  prepared,  and  so 
referred  to  in  the  case  as  the  green  portion)  should  be  conveyed 
to  the  elder  brother,  another  portion  (called  the  pink  portion)  to 
the  second  brother,  and  the  remainder  (called  the  blue  portion)  to 
the  elder  sister,  the  remaining  sister  receiving  £50  from  the 
brothers  for  her  share  of  the  land.  On  the  pink  and  blue  portions 
stood  a  double  cottage,  or  building  divided  into  two  cottages. 
This  buiMinir  stood  to  the  east  of  a  high  road,  from  which  it  was 
separated  by  pari  of  tin-  pink  land.  The  eastern  cottage  (the  one 
farthest  from  the  high  road)  stood  on  the  blue  portion;  the 
in  cottage  atood  on  the  pink  portion.  Access  from  the  high 
road  to  both  the  oottageswns  obtained  by  a  clearly  defined  gravel 
path,  which  bad  been  constructed  daring  the  unity  of  possession, 
and  :  .  •  r  that  pari  of  the  pink  portion  which  separated  the 

i  ['in  the  high  road.  The  deed  of  partition,  executed  in 
pursuance  of  the  agreement  above  set  out,  was  so  drawn  as  not  to 
divide  tin-  pink  portion  from  the  bine,  bat  to  make  the  younger 


(a)  1870,  L.B.6  17J,  171.  ('-)  1881,  L.  R.  18  Ch.  D.  61G. 
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[brother  and  the  elder  sister  tenants  in  common  of  both  ;  but  the  Easements 

brother  took  possession  of  the  pink  portion,  and  the  sister  of  the  ea'l^^&c 
blue.     The  brother  having  stopped  up  the  path,  an  action  was 


brought  by  the  sister  for  partition  of  the  pink  and  blue  portions,         Grubb. 
or  for  rectification  of  the  deed  already  executed. 

The  action  was  heard  by  Fry,  J.,  who  held  that  the  plaintiff 
was  entitled  to  have  the  deed  reformed,  so  as  to  give  her,  instead 
of  an  undivided  moiety  of  the  pink  and  blue  land,  the  blue  land 
in  severalty,  together  with  a  right  of  way  over  the  gravelled  path 
for  all  purposes  connected  with  the  blue  land,  and  ordered  the 
brother  to  restore  the  path. 

"  In  determining  how  the  conveyance  ought  to  be  framed,  the  Judgment  of 
Court  could  not  exclude  from  its  consideration  the  fact  that  the  y' 
gravelled  path  was  actually  used  as  the  mode  of  access  from  the 
road  to  the  cottages.  Further,  I  must  observe  that  from  the 
evidence  it  appears  that  there  was  in  fact  at  this  time  no  other 
path  leading  from  the  high  road  to  the  cottages ;  and,  upon  the 
scheme  of  the  agreement,  there  was  no  other  which  could  well  be 
used  for  access  to  the  blue  land,  for  that  land  was  on  all  sides 
surrounded  either  by  the  pink  or  by  the  property  of  strangers. 
Therefore,  in  my  opinion,  the  deed  to  carry  into  effect  the  agree- 
ment ought  to  have  contained  a  grant  of  a  right  of  way  to  the 
plaintiff  over  the  gravelled  path.  But  I  will  go  a  little  further, 
and  will  suppose  that  the  deed  executed  in  pursuance  of  the 
agreement,  instead  of  expressly  granting  the  way,  had  contained 
only  the  ordinary  general  words  ;  would  those  words  have  passed 
this  right  of  way  ?  I  think  that  among  the  general  words  would 
have  been  found  a  grant  of  '  all  ways  now  used  or  enjoyed  with ' 
the  blue  land  (a).  Then  the  simple  inquiry  would  have  been,  was 
the  way  in  question,  at  the  time  of  the  execution  of  the  deed, 
used  or  enjoyed  with  the  blue  land  ?  If  it  was,  it  would,  have  passed 
with  the  deed  ;  if  it  was  not,  it  would  not  have  passed  (b). 
I  have  already  found  upon  the  evidence  that  the  way  was  used  at 
the  time  with  the  blue  land;  and,  therefore,  in   my  opinion,  it 

(«)  See,  however,   Bolton   v.  Bolton  plaintiff  was  entitled  to  a  grant  of  all 

(1879),  L.  R.  11  Ch.  D.  968.  ways   used    with  the  property,  he  was 

(6)   It   is  difficult  to  reconcile    with  entitled  as   against   his   veudor  to  the 

the  principles  here  stated  the  decision  way  in  question.  And,  as  the  defendant 

of  V.-C.  Kindersley  in  Daniel  v.  Ander-  presumably  had  notice  of  the  plaintiff's 

sou  (31  L.  J.,   Ch.  610;  8  Jur.,   N.   S.  rights  (see  Fewster  v.  Turner,  11   L.  J., 

328).     For,   if  the  way  there  claimed  N.    S.    Ch.,  per   Wigram,  V.-C,  at  p. 

was  in  fact  used  with  No.  4,  Mincing  163),  the  plaintiff  had  the  same  rights 

Lane,    during   the    unity,    and    if    the  in  equity  as  against  him. 
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Easements      [woukl  have  passed   under  those  general  words."     The  learned 
wed  and      jucjo-e  then  reviewed  the  authorities,  and  Baid  that  the  doubt, 

enjoyed,  so.  «  .    r         7 

introduced  by  the  cases  of  Thomson  v.  Waterlow  (a)  and  Lang  Ley 

Grubft.  v.  Hammond  (b),  whether  the  above  words  would  be  sufficient  to 
pass  ways  never  en  joyed  as  of  right  and  overa  separate  property, 
was  dispelled  by  the  dicta  in  Watts  v.  Kelson  (c)  and  the  decision 
in  Kay  v.  Ckcley  (d).  After  quoting  the  opinion  expressed  by 
Bar.-n  BramweU  in  Langley  v.  Hammond  (e),  he  continued:  "I 
adopt  that  view  :  I  think  that,  where  there  are  two  adjoining 
closes,  and  then  -    >ver  one  of  them  a  formed  and  constructed 

road,  which  is  in  fact  used  for  the  purposes  of  the  other,  and  that 
other  is  granted  with  the  general  words  '  together  with  all  ways 
now  used  or  enjoyed  therewith,'  a  right  of  way  over  the  formed 
road  will  pass  to  the  grantee,  even  though  that  road  had  been 
constructed  during  the  unity  of  possession  of  the  two  closes,  and 
had  not  existed  previously." 
Bayi  The  point  arose  once  more  in  Bayley  v.  Great  Western  Rail. 

m  Co.  (/),  and  the  law  as  laid  down  by  Fry,  J.,  in  the  above  case 
was  affirmed  by  the  Court  of  Appeal.  In  this  case,  the  Great 
Western  Railway  Company  had  purchased  from  the  plaintiff, 
under  the  powers  of  their  Act,  a  piece  of  land  on  which  was  a 
stable  ;  and  by  the  conveyance  to  the  company  the  land  was 
granted  "  together  with  all  ...  .  rights,  members,  and  appur- 
tenances ....  deemed,  taken  or  known,  held,  occupied  or  en- 
joyed as  part,  parcel,  or  member  thereof."  Access  to  the  stable 
from  the  high  road  had  always  been  obtained  by  means  of  a 
private  road  passing  over  other  land  of  the  plaintiff,  and  con- 
structed during  the  unity  of  possession  of  such  other  land  with  the 
land  conveyed  ;  and  this  means  of  access  had  apparently  been 
granted  or  permitted  to  a  tenant  of  the  plaintiff  up  to  the  date  of 
the  conveyance.  It  was  held  by  Chitty,  J.,  and  by  the  Court  of 
Appeal,  that  the  company  had,  by  virtue  of  the  conveyance,  the 
_rht  to  use  this  private  road,  although  the  conveyance  affected 
tn  grant,  not  "  ways  "  but  "  rights  "  enjoyed  with  the  stable,  and 
notwithstanding  that  the  stable  was  purchased  for  the  purpose  of 
the  defendants'  undertaking.  Chitty,  J.,  said  that,  in  this  con- 
nection, the  term  "  rights "  must  be  used  in  some  secondary 
sense,  and  as  denoting  something  less  than  the  legal  right;  and 

(a)  1868,  i,.  R.  ,;  I  (,/)   ib7r>,  L.  R.  10  Q.  B.  360. 

L868,  L  ft.  :i  Bxoh.  161.  I  Above,  p.  87. 

(c)   1ST",  L.  ft  6  Oh.  166.  (  f)  1684,  [,,  R.  26  Ch.  Dir.  -134. 
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[treated  Kay  v.  Oxley  (a)  and  Barhshire  v.  Orubb  (b)  as  settled  Bayley  v. 
law.     The  Lords  Justices  also  treated  this  point  as  decided  by   %?-f  ^e8tern 
those   cases,  and    chiefly  considered    the   distinction  attempted 
to    be    made    between    a   railway    company    taking   land   under 
compulsory  powers  and  an  individual  (c). 

The  result  of  the  authorities  is  that,  so  far  as  the  cases  of  Result  of  the 
Thomson  v.  Waterlow  (d)  and  Langley  v.  Hammond  (e)  rested  on  Ca88S' 
the  distinction  between  ways  once  enjoyed  as  of  right,  and  ways 
only  enjoyed  in  fact,  these  cases  may  be  taken  to  be  overruled. 
The  effect  to  be  given  to  the  words  "  used  and  enjoyed  "  is  thus 
simply  a  question  of  construction  (/),  to  be  determined  with  due 
regard  to  the  facts  existing  at  the  time  of  the  conveyance  (g). 

In  some  cases,  stress  is  apparently  laid  on  the  fact  that  the  Whether 
right  is  claimed  over  a  "  formed,"  "  made,"  or  "  hard  gravelled  "  {? Jg^J* 
road,  i.e.,  a  road  physically  and  visibly  marked  out  as  such. 
No  doubt  this  marking  out  is  of  great  importance  as  evidence  of 
user;  for,  if  the  user  be  (as  to  support  the  grant  it  should  be) 
a  fixed  and  definite  user,  it  is  unlikely  that  no  visible  track 
should  have  remained.  But  the  visibility  is  not  itself  an 
essential  matter  for  the  purpose  now  under  discussion.  The 
way  to  be  proved  is  an  incorporeal  user,  not  a  visible  or  bodily 
way,  nor  even  an  user  evidenced  by  a  " signe  apparent"  (h). 

Neither  is  it  essential   that    the   close  over  which   a  way  is   Whether 
claimed    under    these    words,    should    have    been,   before    the  ^dlvideT 
severance,  physically  divided  off  and  distinguished  by  buildings 
from  the  close  in  respect  of  which  the  way  is  claimed.     They 
may  have  been   both  part  of   one  undivided  close.      But  here 
again,  such  a  physical  division  is  of  the  utmost  value  as  evidence 


(a)  1875,  L.  R.  10  Q.  B.  360.  Roe  v.  Siddons  (1888),  L.  R    22  Q  B 

(b)  1881,  L.  R.  18  Ch.  D.  616.  Div.  224,  where  it  was  held  that  a  grant 

(c)  Certain  observations  made  by  of  land,  with  all  ways  "now  or  here- 
Chitty,  J.,  and  by  Bowen  and  Fry,  tofore  "  held  or  enjoyed  as  appurtenant 
L.JJ.,  lead  to  the  conclusion  that  they  thereto,  did  not  create  a  right  of  way 
might  have  held  the  way  to  have  passed  over  a  road  formerly  used  in  connection 
even  without  an  express  grant  of  ways  with  the  land  conveyed,  buc  shut  off 
or  other  rights.  This  point  is  con-  from  it  by  a  stone  wall  twenty  years 
sidered  in  the  next  chapter.  before  the  conveyance.  The  word"  here- 
of?) L.  R.  6  Eq.  36.  tofore"  is  not  contained  in  s.  6  of  the 
(e)  L.  R.  3  Exch.  161.  Conveyancing  Act,  1881. 

(/)   See  per  Bowen,  L.  J.,  in  Bayley  (h)    These    observations    do   not  of 

v.  Great  Western  Railway  (1884),  L.  R.  course  apply  to  the  case  where  a  way 

26  Ch.  Div.  at  p.  455  ;    and  per  Fry,  is  claimed,  as  an  "  apparent "  easement, 

L.  J.,  ibid.,  p.  456.  under  a  grant  not  referring  to  use  and 

(g)  Hall  v.  Byron  (1877),  L.  R.  4  Ch.  occupation.     This  case  is  considered  in 

D.  667,   a  case  of  common.     And  see  the  next  chapter. 
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Convi  . 

ing  Act,  Lb8L 


Other 


Reference  to 
occupation. 

v. 


[of  the  dependence  of  one  olose  upon  the  other,  or  of  the  user  of 
one  close  as  quasi-dominant  over  the  other. 

It  should  be  noted  that  a  grant  of  ways,  &c,  "used  ami 
enjoyed "  with  the  premises  conveyed,  is  prima  facie  implied  in 
every  conveyance  dated  after  the  year  18S1  (a).  But  the 
implication  is  Bnbject  to  the  terms  of  the  conveyance ;  aud  the 
fact  that  the  conveyance  expressly  includes  lights  "appurtenant  " 
to  the  property  is  an  argument  against  its  passing  other 
privileges  not  so  appurtenant  (b). 

There  ai  »  in  which  words  other  than  "used  and  enjoyed" 

have  been  construed,  or  attempted  to  be  construed,  as  a  grant  or 
reservation  of  an  easement. 

Among  these  is  a  reference  to  the  mode  of  occupation  of  the 
premises. 

Iu  Martyr  v.  Lawrence  (c),  a  shop,  over  which  was  a  flat 
leaden  root,  was  demised  to  the  plaintiff  "as  the  same  as  was  late 
in  the  occupation  of  Henry  Corke."  Henry  Corke,  the  former- 
lessee,  had  re-granted  to  the  landlord,  during  his  tenancy,  the 
right  to  use  the  leaden  roof;  and  this  right  was,  at  the  date 
of  the  plaintiff's  lease,  let  to  another  tenant,  together  with  the 
adjoining  cottage,  which  belonged  to  the  same  landlord.  The 
defendant  subsequently  took  this  cottage  from  the  landlord, 
with  a  right  to  use  the  roof  of  the  shop. 

It  was  held  by  V.-C.  Wood  that  the  defendant  had  no  right  to 
use  the  roof  as  against  the  plaintiff;  and  this  decision  was  affirmed 
by  Lord  Justice  Turner,  who  said  that  the  words  referring  to 
Corke's  occupation,  being  proper,  if  not  necessary,  for  the  purpose 
of  identiiication,  the  insertion  of  them  ought  to  be  attributed  to 
that  purpose  only.  Where  words  in  a  deed  or  instrument  are 
properly  adapted  to  one  purpose,  they  ought  not,  unless  the  effect 
of  them  be  clear,  or  the  construction  of  them  be  affected  by  the 
xt  or  by  surrounding  circumstances,  to  be  held  applicable 
to  another  aud  a  different  purpose.  Lord  Justice  Knight  Bruce 
ated,  Ixing  of  opinion  that  the  words  referred  to  ought  to 
receive  the  full  construction  contended  for  by  the  defendant. 

In  the  above   case,   the   words   referring    to  occupation   were 


i    ,   |     ..-.-.    A    :,    1S81,    I.   G;    above, 
p.  7.V 

i    :      . 
■ 


L.  a.  88  Ch.  Div.  at  p.  308;  and  cf.  Re 
Peek  and  London  School  Board,  L.  R. 
(1898),  S  Oh.  815. 

L864,  2  Du  G.  J.  &S.201;  2  Jar., 
N.  B.  - 
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[relied  on  as  amounting  to  a  reservation  ;  in  Polden  v.  Bastard  (a)  Poiden  v. 
an  attempt  was  made  to  construe  them  as  a  grant.  There,  one  /;"N'"r''- 
Rachael  Polden  Bonnel  died  seised  of  two  adjoining  houses,  one 
of  which  she  occupied  up  to  the  time  of  her  death.  The  other 
was  in  the  occupation  of  one  Answood,  who  had  no  supply  of 
water  on  his  own  premises,  and  had  been  accustomed,  with  the 
permission  of  the  common  owner,  to  go  on  to  her  premises  and 
draw  water  for  the  use  of  his  house  from  a  pump  in  her  yard. 
R.  P.  Bonnel,  by  her  will,  devised  the  house  in  her  own 
occupation  to  the  plaintiff,  and  gave  the  other  house,  "  as  now  in 
the  occupation  of  Thomas  Answood,"  to  another  person,  who 
conveyed  the  house  and  all  appurtenances  to  the  defendant. 
In  an  action  of  trespass,  for  breaking  and  entering  the  plaintiff's 
close  and  carrying  away  water,  the  defendant  pleaded  an  easement 
to  do  so,  contending  that  the  words  above  given  amounted  to  an 
express  devise  of  such  an  easement,  and  that  in  any  case  such  an 
easement  would  pass  either  as  apparent  and  continuous,  or  as 
being  of  necessity,  without  express  words.  The  Court  of  Queen's 
Bench  negatived  both  contentions;  and  the  Exchequer  Chamber(6) 
affirmed  the  decision,  holding,  as  to  the  former,  that  the  expression 
quoted  could  not  be  construed  like  the  word  "  enjoyed/'  but  was 
simply  a  specific  description  of  the  property  devised.  "  I  would 
add,"  said  Erie,  C.  J.,  "with  regard  to  the  case  of  Bodenham  v. 
Pritchard  (c),  that  the  devise  was  of  a  mansion,  'together  with 
all  the  buildings  and  lands  thereunto  belonging,  as  now  enjoyed 
by  me' ;  but  there  are  no  such  words  in  the  present  case.  If  the 
language  of  this  will  had  been,  '  I  devise  the  house  as  now 
enjoyed  by  Answood,'  then  Bodenham  v.  Pritchard  might  be  an 
authority  for  the  defendant."] 


(a)  1863,  4  B.  &  S.  258;    L.  E.  1  (c)  1823,  1  B.  &  C.  350;   25  E.  E. 

Q.  B.  156.  405.     This  was  not  the  case  of  an  ease- 

(6)  Erie,  C.  J.,  Pollock,  C.  B.,  Willes,  ment  enjoyed  with  the  property  devised, 

Byles,  and  Keating,  JJ.,  Bramwell  and  but  rather  a  question  of  boundaries  to 

Piggott,  BB.  property. 


CHAPTER   II. 

OX    THE    ACQUISITION    OF    EASEMENTS    BY    IMPLIED    GRANT. 

Implication  TiiK  implication  of  the  grant  of  an  easement  may  arise  in  two 

way-  :  1st,  Upon  the  severance  of  an  heritage  by  its  owner  into 
two  or  more  parts  ;  2 nelly,  by  prescription  (a). 

Severance  of  Irion  the  severance  of  an  heritage  a  grant  will  be  implied  : 
1st,  of  all  those  continuous  and  apparent  easements  (b)  which 
have  in  fact  been  used  by  the  owner  during  the  unity,  though 
they  have  had  no  legal  existence  as  easements  ;  and,  2ndly,  of  all 
those  easements  without  which  the  enjoyment  of  the  severed 
portions  could  not  be  had  at  all. 


Sect.  1. — Disposition  of  the  Owner  of  Two  Tenements. 

The  latter  class  are  usually  termed  easements  of  necessity  ;  the 
former  mode  of  acquiring  a  right  it  is  proposed  to  call — Dis- 
position of  the  owner  of  two  tenements, — which  phrase  is  adopted 
as  expressing  the  same  origin  of  title  as  that  which  is  designated 
by  the  French  law  u  Destination  du  pere  de  famille,"  with  the 
incidents  to  which,  as  defined  by  the  Code  Civil,  the  English  law 
upon  this  subject  appears  to  agree. 
Destination  "  My  the  'destination  du  pere  de  famille '  is  understood  the 

f.1  J.'j'rede        disposition  or  arrangement  which  the  proprietor  of  several  heri- 
fcag<  has  made  for  their  respective  use.     Sometimes  one 

heriteg  •  receives  a  benefit  from  another,  without  being  in  return 
subjected  to  an  inconvenience  which  could  amount  to  a  species 
of  com]  times  this  service  is  reciprocal  :  but  these 

(a)   [There  is  a  third  olMI  "f  cases       these  are  considered  above,  p.  59.] 
where  such  a  grant   is  Inferred  OC  ioi-  (b)   [As  to  ways,  see  below,  sub-sect. 

ji  ited  on  account  of  acquiescence,  and        (b)  of  this  section.] 
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differences  do  not  in  any  way  change  the  nature  or  effect  of  this 
distribution.  If  afterwards  these  heritages  should  become  the 
property  of  different  owners,  whether  by  alienation  or  division 
amongst  his  heirs,  the  service  which  the  one  derived  from  the 
other,  which  was  simple  '  destination  du  pere  de  famille,'  as  long 
as  the  heritages  belonged  to  the  same  owner,  becomes  a  servi- 
tude as  soon  as  they  pass  into  the  hands  of  the  different  pro- 
prietors "  (a). 


Destination 

du  pore  de 

famille. 


Cases  of  this  nature,  which  have  come  under  the  consideration   Derogating 

from  t 
grant. 


of  our  courts,  have  generally  been  treated  as  arising  from  the  appli- 


cation of  the  rule,  that  "  no  man  can  derogate  from  his  own  grant." 
This  maxim,  however,  although  consistent  with  the  doctrine  stated, 
[was  considered  by  the  author  to  be  insufficient  to  account  for  the 
principle  advanced  by  him,  that  the  obligation  is  imposed  equally 
on  the  grantee  and  the  grantor  (6).  And  although,  having  regard 
to  recent  decisions,  this  principle  is  no  longer  tenable,  the  maxim 
in  question  may  still  be  thought  to  be  more  directly  applicable 
to  those  cases  where]  there  is  no  "  apparent  sign  of  servitude/' 
but,  unless  the  easement  be  presumed,  the  grantor  would  in 
fact  derogate  from  his  own  grant.  [Such  are  the  cases  in  which  a 
grant  has  been  implied  from  the  abuttals  given  in  a  conveyance  (c), 


(a)  Pardessus,  Traite  des  Servitudes, 
s.  228. 

(b)  See  below,  sub-sect.  (c). 

(c)  In  Roberts  v.  Karr  (1809),  1 
Taunt.  495 ;  10  R.  R.  592,  Pratt  had  re- 
leased to  Compigne  land  of  unequal  width, 
described  as  abutting  east  on  a  new  road 
on  Pratt's  own  soil.  It  abutted  in  the 
widest  part  on  the  road ;  but  in  the 
narrower  part  a  strip  of  the  grantor's 
land  (which  he  alleged  that  he  had 
intended  to  reserve)  intervened  between 
the  road  and  the  premises  granted.  It 
was  held  that,  even  admitting  that  Pratt 
had  intended  to  reserve  the  land,  yet  he 
and  those  claiming  under  him  were  con- 
cluded by  the  description  in  Compigue's 
release  from  preventing  Compigne  or  his 
assigns  from  coming  out  into  the  road 
over  the  strip  of  land.  "  Is  it  not," 
asked  Lord  Mansfield,  C.J.,  "a  sufficient 
answer  to  say,  '  You  have  told  me  in 
your  lease,  this  land  abuts  on  the  road  ; 
you  cannot  now  be  allowed  to  say  that 
the  land  on  which  it  abuts  is  not  the 
road.'  " 

In  Harding  v.  Wilson  (1823),  2  B.  & 
C.  96,  3  D.  &  R.  287,  26  R.  R.  287,  a  lease 
of  premises  to  one  Bolton  described  them 


as  abutting  on  "  an  intended  way  of  30 
feet  wide,"  the  soil  on  that  side  of  the 
premises  demised  being  the  property  of 
one  Sloane,  the  lessor.  The  defendant,  as 
tenant  of  the  adjoining  land  under  a  sub- 
sequent demise  from  Sloane,  afterwards 
built  to  within  27  feet  of  the  land  demised 
to  Bolton.  The  plaintiff,  an  underlessee 
from  Bolton,  having  brought  his  action 
claiming  a  right  of  way  over  the  whole 
30  feet,  it  was  admitted  that  he  was 
entitled  (independently,  as  it  seems,  of 
the  description)  to  a  convenient  way, 
his  premises  not  being  otherwise  ac- 
cessible from  the  high  road ;  but  it  was 
held  that  he  was  not  entitled  to  more. 
"  Adverting,"  said  Abbott,  C.  J.,  "to  the 
lease  from  Sloane  to  Bolton,  the  former 
does  not  grant  a  way  30  feet  wide,  but 
only  described  the  land  demised  as 
bounded  by  an  intended  way  of  that 
width.  There  is  merely  an  expression 
and  declaration  of  intention." 

The  argument  was  somewhat  compli- 
cated by  the  fact  that  the  plaintiff's 
underlease  did  not  specify  any  particular 
width  ;  but  this  was  held  to  be  imma- 
terial. This  case  does  not  seem  to  have 
received  very  much  consideration. 
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[or  from  the  description  of  the  grantee  (a)  or  the  purpose  of  the 
^rant  (b). 


In    1  37S      L.   It. 

7    Exch.    208,    the    defendant's    Lease 

ted    the     premises     demised    as 

■•  bounded  on  the  east  and  north  by 

a,"  and  thenew  i 
were  Bhown  on  the  plan  endorsed.    The 
lessee  covenanted   to  kerb  the   i 
ways  adjoining  the  land  demised.     The 
way  tn  the    east    wafl    never   made  or 
marked  out,  and   the   site  was   subse- 
quently leased  by  the  same  landlord  id 
the  plaintiff.    It  was  held  that  the  effect 
i  f  the  defendant's  lease  was  to  give  him 
a  private  rii_rht  of  way  over  both  streets  ; 
r  was  by  his  own  description 
estopped  from  denying  that  there  were 
streets  which  were  in  fact  ways. 
Kelly,    C.  B.,  relied   on  Hardi 

as  an  authority  for  the  defen- 
dant, apparently  treating  that  decision, 
to  far  as  it  affirmed  the  plaintiff's  right 
to  a  convenient  way,  as  proceeding  on 
estoppel.     But  it  is  difficult  to  under- 
.-.  hy,  if  the  lessor  in  that  case  was 
estopped  from  denying  that  the  plaintiff 
was  entitled  to  some  way,  he  was  not 
equally  estopped  from  denying  that  the 
way  should  be  30  feet  wide.     It  is  con- 
ceived that  the  "convenient  way"  in 
i  '■<•]  v.  Wilton  was  a  way  necessary. 
The  above  cases  were  referred  to  by 
Cave,  J.,  u.  iont  (1880),  L.  R. 

22  q.  B.  Div.  224  ;  but  the  decision 
ultiuiatelv  turned  on  another  point.  See 
also  Cooke  v.  Ingram  (1893),  68  L.  T. 
071. 

In  an  American  case,  Lenniq  v.  Ocean 
City  Auoc.  (41  N.  J.  Eq.  600),  the  de- 
fendants, a  religious  camp,  meeting 
association,  had  mapped  out  their  pro- 
perty in  lots,  reserving  certain  lots  as 
tup-ground"  for  religious  meet- 
ings, and  had  sold  to  the  plaintiff  by 
this  map  other  lots  fronting  on  the  lots 
so  reserved  :  it  was  held  that  the  do- 
's could  not  let  the  reserved  lots 
for  building  purposes. 

London 

lessee 

•  ;i  diamond  merchai  t  ; 

Hail  v.  Lund  (1868),   1    11.   &.  <'.  676 

i   I   below,  p.  109),  where  he  was 

(o)  In  /  ::;),  21 

W.  K.  22:1.  27  I..  1...V  B.  64E 

■aid,   "  it    seems  to  me,   upon 
general  prini  .•  a  grant  n. . 

pressly  for  the  porpoM  of  the  grantee's 
building  a  house  creates  a  legal  ease- 
ment over  the  adjoining  la' 


by  the  grantor,  to  such  an  extent  as 
may  be  Btriotly  necessary  for  enabling 
iiitee  to  build  the  house  and  enjoy 
it  when  built  ;  and,  when  the  grant  does 
not  notice  the  intention  of  building, 
but  both  grantor  and  grantee  knew  that 
the  purpose  is  building,  an  equitable 
right  is  obtained  V6  with  the 

Legal  right  which  would  have  been  ob- 
tained if  tin'  grant  bad  noticed  the  in- 
tention of  building."  In  this  case  the 
houses  were  built  between  contract  and 

(1877), 
L.  EL  2  ('.  1'.  D.  r>72,  where  laud  was 
sold  for  an  iron  foundry,  and  the  grantee 
was  held  entitled  to  support;  and.4/<ii>i 
[fuirhead,  &  Co.,  L.  R. 
(1894),  2  Oh,  437,  where  a  grantee, 
ha\iiiLr  covenanted  t<>  carry  on  a  timber 
trade,  was  held  entitled  to  the  access 
of  air  to  his  timber-sheds. 

The  limits  of  the  doctrine  are  shown 
I  v.  Eodkinson  (1809),  L.  R. 
4  Exoh.  24s  ;  anil  Robinson  v.  Kilvcrt 
(1S89),  L.  R.  41  Ch.  Div.  88,  where  the 
grantor  had  no  notice  at  the  date  of  the 
grant  that  the  grantee's  trade  of  a  paper- 
merchant  would  be  interfered  with  by 
an  ordinary  and  reasonable  use  of  the 
adjoining  property. 

In  Williams  v.  Earl  of  Jersey  (1841), 

1  Craig.  &  Phill.  91,  a  somewhat  similar 
point  was  raised,  but  not  determined. 

The  doctrine  laid  down  in  these  cases 
applies  equally  where  the  conveyance  of 
the  property  requiring  the  easement  is 
taken  by  a  public  body,  as  by  a  railway 
or  canal  company,  under  its  compulsory 
powers:   i      •     intern  Railway  v.  Sprot, 

2  Macq.  449;  Same  v.   /.         Belhaven, 

3  Macq.   50:    Eliot    v.    A 

Railway  (1863),  10  H.  L.  0.  333;  Serf 
V.  A  ii  L*cal  Board  (1SS0),  L.  R.  31 
Ch.  1).  079. 

And,  where  an  Act  of  Parliament  em- 
powers a  public  body,  without  taking  a 
conveyance,  to  carry  a  sewer  through 
private  property,  making  compensation 
for  damage, the  legislature  means  to  give 
to  the  public  body  all  rights  without 
which  the  power  would  be  unavailable, 
inoluding  a  right  at  least  to  vertical 
support  ;  .Hi — vnd  Rail  va y  v.  Ch* 
(1867),L.R.4  Bq.19;  Benfieldside Local 
Board  \  1^77),  L.  R. 

Oh.    1».    -M;     In     rt    C   'juration    of 
(1881),   L.   a.  8  g.  B.  Div.  86; 
Norma  ■    (18S.'(),  .V2 

L.  .1.,  Q.   ii.  629j    /•     don   and  North. 
<    i.    . .    /.  i  ins,  L.  R. 
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[Mr.  Willes,  a  former  editor  of  this  treatise,  explained  the  QualiGed 
decisions  in  question  by  the  theory  of  what  he  called  "  qualified  neces81t)'- 
necessity."  The  easement,  he  said,  although  not  absolutely 
necessary  (as  in  the  case  of  a  land-locked  tenement)  is  "  necessary 
for  the  use  of  the  tenement  in  the  state  it  is  in  when  severed/' 
necessary,  that  is,  "  for  the  enjoyment  of  it  in  all  its  parts."  This 
explanation  of  the  doctrine  of  implied  grant  has  the  advantage  of 
accounting  naturally  for  the  cases  on  ways  noted  in  the  following 
sub-section.  It  was  explicitly  stated  by  the  Court  in  the  case  of 
Ewart  v.  Cochrane,  noted  below ;  and  it  has  been  accepted  by  the 
judges  in  some  of  the  later  cases,  as  by  the  Master  of  the  Rolls 
in  Suffield  v.  Brown  (a),  and  by  Thesiger,  L.  J.,  in  Wheeldon  v. 
Burrows  (b). 

It  is  proposed,  first,  to  deal  with  the  implication  of  a  grant  of   Order  of 
easements  which  are  undoubtedly  both  continuous  and  apparent ;   treatment- 
secondly,  to  consider  how  far  a  way  comes  within  the  rule ;  and 
thirdly,  to  ascertain  whether  the  doctrine  operates  in  favour  of 
the  grantor  as  well  as  of  the  grantee.] 

(a.)  Implied  Grant  of  continuous  and  apparent  Basements. 

An  easement  is  a  quality  superadded  to  the  usual  rights,  and  implied  grant 
as  it  were  passing  the  ordinary  bounds,  of  property ;    and  with   of  conumioua 

t  'in  it  up  parent 

the  exception  of  those  easements,  the  enjoyment  of  which  depends  easements. 
upon  an  actual  interference  of  man  at  each  time  of  enjoyment,  as 
of  a  right  of  way  (c),  it  is  attended  with  a  permanent  alteration 
of  the  two  heritages  affected  by  it,  showing  that  one  is  benefited 
and  the  other  burdened  by  the  easement  in  question.  This  per- 
manent quality  affecting  the  two  heritages  is  sometimes  affixed 
by  nature  itself,  as  in  the  case  of  water,  "which  holds  its  natural 
course/'  and,  as  it  is  observed  by  Brudenell  in  12  H.  8,  "  natura 
sua  descendit "  (d)  ;  sometimes  it  is  artificially  affixed,  as  by  the 

(1893),  1  Ch.  16.     See  the  Waterworks  In   some   cases   the    legislature    has 

Clauses  Act,  1847,  sects.  18  to  27,  and  made  the  right  to  support  conditional  on 

the  Public  Health  Act,   1875   (Support  the  performance  by  the  public  body  of 

of    Sewers),    Amendment    Act,    1883  ;  a  duty,  as  the  repair  of  the  banks  of  a 

and    below,    Part    III.    Chap.    IV.       In  canal  (Staffordshire  Canal  Co.  v.  Hallen, 

Metropolitan  Board  of  Works  v.  Metro-  1827,  6  B.  &  C.  317;  30  B.  R.  333),  or 

politan  Rail.  Co.  (1869),  L.  R.  4  C.  P.  the  deposit  of  plans  (South  Staffordshire 

192,  the  decision  was  against  the  claim  Waterworks  Co.  v.  Mason,  1886,  56  L.  J., 

to  lateral  support  ;  but  there  the  sewer  Q.  B.  255). 

could   have  been    constructed    without  (a)   1863,  9  Jur.,  N.  S.  at  p.  1901. 

the  support  claimed,  and  no  right  to  (b)   1879,  L.  R.  12  Ch.  Div.  at  p.  49. 

compensation  was  given  to  the  person  (c)   [As  to  which,  see  the  next  sub- 

from  whom   the   support  was   claimed  section.] 

(L.  R.  5  Ch.  D.  332;  L.  R.  1893,  1  Ch.  (d)   Sury  v.  Pigott,  Popham,  169,  per 

29,33).  Whitlocke,  C.  J. 

8   2 
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Continuous     erection  of  a  roof  or  the  placing  of  a  gutter  throwing  the  rain 
and  apparent  water  on  tho  neighbour's  land. 

easements.  .  ... 

To  clothe  with  right  this  permanent  alteration  of  the  qualities 
of  two  heril  le  consent  of  the  owner  of  the  servient  tene- 

ment, in  the  manner  appointed  by  law,  is  necessary;  but  where 
the  land  benefited  and  tiie  land  burthened  belong  to  the  same 
owner,  In-  may  change  the  qualities  "i"  its  several  parts  at  his  will, 
and  his  express  volition  evidenced  by  I  must  at  least  be 

as  effectual  to  impress  a  new  quality  upon  his  inheritance  as  the 
implied  consent  arising  from  long-continued  acquiescence. 

It  is  true  that,  Btrictly  speaking,  a  man  cannot  subject  one  part 
of  his  property  to  auother  by  an  easement;  for  no  man  can  have 
an  easement  in  his  own  property,  but  he  obtains  the  same  object 
by  the  exercise  of  another  right,  the  general  right  of  property. 
But  he  has  not  the  less  thereby  permanently  altered  the  quality 
of  the  two  parts  of  his  heritage ;  and  if,  after  the  annexation  of 
peculiar  qualities,  he  alien  one  part  of  his  heritage,  it  seems  but 
reasonable,  if  the  alterations  thus  made  are  palpable  and  manifest, 
and  in  their  nature  permanent  changes  in  the  disposition  of  the 
property,  so  that  one  part  thereby  becomes  dependent  upon 
another,  that  a  purchaser  should  take  the  land  with  the  qualities 
which  the  previous  owner  had  undoubtedly  the  right  to  attach 
to  it. 

This  reasoning  applies  to  those  easements  only  which  are 
attended  by  some  alteration  which  is  in  its  nature  obvious  and 
permanent, — or,  in  technical  language,  to  those  easements  only 
which  are  apparent  and  continuous  ;  understanding  by  apparent 
signs  not  only  those  which  must  necessarily  be  seen,  but  those 
which  may  be  seen  or  known  on  a  careful  inspection  by  a  person 
ordinarily  conv<  rsant  with  the  subject  (a). 

The  cases  in  which  it  has  been  held  that  easements  of  this 
nature  are  nol  extinguished  by  unity  of  ownership,  unless  the 
party  has  availed  himself  of  his  right  of  property  to  destroy  the 
external  mark  of  the  easement,  as  by  cutting  a  spout  or  removing 
the  eaves  of  a  house,  are  authorities  in  support  of  this  doctrine. 

The  easement  as  such  can  in  no  case  exist  during  the  unity 
of  ownership  ;  ami,  if  the  owner  might  at  any  moment  deter- 
mine  i  H  i»i    by  altering   the   relative  disposition  of  the 

(a)  [AccidenUil  DOD>naer  at  the  time  house  not  being  then  occupied,  appears 
.f  •!".••  in  the  instance  of      immaterial.] 

a  drain  net  running  by  reason  of  the 
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parts  of    his    tenement    inter    se,   what    difference  can  it  make     Continuous 
whether  he  has  suffered  things  to  continue  as  they  were  previous    andaPPa^ent 

to  the  union,  or  whether  he  has  made  one  portion  of  his  estate    

subject  to  the  convenience  of  another  by  some  express  act  done 
during  the  union  ?  In  either  case  he  has  acted  by  virtue  of  his 
general  rights  of  property. 

Unless  it  can  be  said  that  it  makes  a  difference,  that  in  the  one 
case  previous  to  the  union  a  valid  easement  had  been  constituted, 
it  is  difficult  to  see  on  what  ground  any  distinction  can  be  con- 
tended for  between  the  cases  ;  but  in  a  case  on  the  subject,  the 
authority  of  which  has  been  frequently  recognized,  it  is  clear 
that  no  such  right  existed  before  the  union,  and  that  what  was 
in  fact  a  wrongful  act — a  nuisance — before  the  union,  ceased 
to  be  so  and  was  clothed  with  a  legal  title  upon  a  subsequent 
separation  (a). 

The  earliest  case  directly  in  point  upon  this  subject,  and  one 
which  is  repeatedly  cited,  and  upon  which  great  reliance  is  placed 
in  subsequent  cases,  was  decided  in  the  11  H.  7;  and  although 
an  attempt  was  made  in  argument  in  some  of  the  later  cases  to 
distinguish  it  as  a  case  of  custom,  the  authority  attached  to  it  by 
the  judges  shows  that  they  did  not  consider  its  applicability  as  at 
all  restricted  on  that  ground  : — 

One  William  Coppy  brought  an  action  on  the  case  against  Coppy  v.  .7. 
J.  de  B.,  and  counted  that  according  to  the  custom  of  London, 
where  there  were  two  tenements  adjoining,  and  one  had  a  gutter 
running  over  the  tenement  of  the  other,  the  other  cannot  stop  it, 
though  it  be  on  his  own  land  ;  and  counted  how  he  had  a  tene- 
ment and  the  defendant  another  tenement  adjoining.  The  defen- 
dant's counsel  said,  "  We  say  that  since  the  time  of  memory  one 
A.  was  seised  of  both  tenements,  and  enfeoffed  the  plaintiff  of  the 
one  and  defendant  of  the  other."  To  which  it  was  replied,  "This 
is  not  a  good  plea,  for  the  defendant  seeks  to  defeat  the  custom 
by  reason  of  an  unity  of  possession  since  the  time  of  memory ; 
and  that  he  cannot  do  in  this  case,  for  such  a  custom,  that  one 
shall  have  a  gutter  running  in  another  man's  land  is  a  custom 
solemnly  binding  the  land,  and  this  is  not  extinct  by  unity  of 
possession ;  as  if  the  lord  of  a  seigniory  purchase  lands  held  in 
gavelkind,  the  custom  is  not  thereby  extinguished,  but  both  his 


de 


(a)   Robins  v.  Barnes  (1616),  Hobarfc, 
131  ;  post,  91  ;   [cf.,  on  a  similar  point, 


Kay  v.  Oxlcy   (1875),    L.    R.  10  Q.  B. 
360,  quoted  above,  p.  88.] 
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ContinuouB    sons  shall  inherit  the  lands,  Eor  the  oastom  solemnly  bindeth  the 

andappareut   lanjs<»      ToWtufond  >aid,    "  [f   B  man  imivhasr  land  of    which  he 
easements.  » 

7~  hath  the  rent,  the  rent  is  gone  by  the  unity  of  possession,  because 
i  H.7.  a  man  cannot  have  a  rent  from  himsell  ;  hut  it  a  man  hatha 
tenement  from  which  a  gutter  runneth  into  the  tenement  of 
another,  even  though  he  purchase  the  other  tenement,  the  gutter 
remains,  and  is  as  necessary  as  it  was  before."  To  this  it  was 
objected  by  the  defendant's  counsel,  "That  he  who  was  the 
owner  of  the  two  tenements  might  have  destroyed  the  gutter; 
and  that  if  lie  had  done  so,  aud  then  made  several  feoffments  of 
the  two  tenements,  the  gutter  could  not  have  revived."  To 
which  it  was  replied,  "  If  that  were  so,  you  might  have  pleaded 
such  destruction  specially,  aud  it  would  have  raised  a  good  issue." 
11  II.  7,  -2o,  pi.  G. 
Case  of  The  case  of  warren,  relied  upon  as  illustrating  the  argument 

of  the  existence  of  an  easement  notwithstanding  the  unity,  is  as 
follows,  35  Hen.  G,  55,  pi.  1  : — 

An  action  of  trespass  was  brought  for  hunting  in  the  plaintiff's 
warren  and  carrying  away  his  hares  and  rabbits.  The  defendant 
pleaded  in  abatement,  that  the  place  where,  &c.,  was  the  manor 
of  D.,  in  which  manor  the  plaintiff  had  nothing,  except  as  joint 
tenant  with  two  others.  On  demurrer,  judgment  of  respondeat 
ouster  was  given.  The  objection  to  the  plea  was,  that  although 
the  plaintiff  was  but  a  joint  tenant  of  the  land,  he  might  still  be 
sole  owner  of  the  warren  ;  and  that,  as  it  did  not  appear  by  the 
plea  whether  he  was  so  or  not,  and  a  plea  in  abatement  to  be 
good  must  be  "  bon  a  cescun  comon  entent,"  the  plea  was  bad. 
A  man,  it  is  there  said,  may  have  warren  either  by  grant  of  the 
king  in  his  own  land,  or  by  prescription  in  the  lands  of  another. 
Common  and  rent  are  not  like  a  warren,  for  if  one  has  a  certain 
rent  issuing  out  of  land,  and  he  purchase  the  land  the  rent  is 
gone  ;  and  the  same  law  of  a  common,  for  a  man  cannot  pay 
rent  to  himself  or  have  common  on  his  own  land  ;  but  one  may 
have  warren  either  m  the  land  of  another  man  or  his  own,  for  it 
is  not  issuing  out  of  the  land,  neither  is  it  payable;  but  it  is, 
as  has  been  said,  realty  and  privilege  in  the  land,  and  nothing 
else. 

[A  free  warren,  being  a   franchise,  which   (like  that  of  forest, 
chase  and  the  Like)  as  a  distinct  and  separate  inheritance 

at  the  same  time  with  the  ownership  of  the  land  over  which  it 
extends  in  tho  win  re  it  happens  to  belong  to  the  owner 
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[of  that  land,  does  not  furnish  any  analogy.     Positive  easements,      Continuous 
authorizing  acts  on  the  land  of  another,  which  the  ordinary  riarht    8nd  aPParent 

°  .  J       er>  easements. 

of  property  enables  a  man  to  do  on  his  own  land,  necessarily  ■ 

merge  when  the  land  upon  which  they  are  exercisable  becomes 
vested  in  their  owner  ;  but  the  franchise  of  free  warren  confers 
privileges,  the  right  to  which  could  not  be  claimed  on  a  man's 
land  by  virtue  of  his  ownership  of  the  land,  and  which  are 
wholly  unconnected  with  that  ownership.] 

In  Nicholas  v.  Chamberlain  (a),  which  was  an  action  of  trespass,  Nicholas  v. 
"  it  was  held  by  all  the  Court  upon  demurrer  that  if  one  erects  a 
house  and  builds  a  conduit  thereto  in  another  part  of  his  land, 
and  conveys  water  by  pipes  to  the  house,  and  afterwards  sells  the 
house  with  the  appurtenances,  excepting  the  land,  or  sells  the  land 
to  another,  reserving  to  himself  the  house  (&),  the  conduit  and 
pipes  pass  with  the  house  ;  because  it  is  necessary  and  quasi  ap- 
pendant thereunto ;  and  he  shall  have  liberty  by  law  to  dig  in  the 
land  for  amending  the  pipes  or  making  them  new  as  the  case 
requires.  So  it  is  if  a  lessee  for  years  of  a  house  and  land  erect  a 
conduit  upon  the  land,  and  after  the  term  determines  the  lessor 
occupies  them  together  for  a  time,  and  afterwards  sells  the  house 
with  the  appurtenances  to  one  and  the  land  to  another,  the  vendee 
shall  have  the  conduit  and  the  pipes  and  liberty  to  amend  them. 
But,  by  Popham,  if  the  lessee  erects  such  a  conduit,  and  after- 
wards the  lessor,  during  the  lease,  sells  the  house  to  one,  and  the 
land,  wherein  the  conduit  is,  to  another,  after  the  lease  determines 
he  who  hath  the  land  wherein  the  conduit  is  may  disturb  the  other 
in  the  using  thereof,  and  may  break  it,  because  it  was  not  erected 
by  one  who  had  a  permanent  estate  or  inheritance,  nor  made  one 
by  the  occupation  or  usage  of  them  together  by  him  who  had  the 
inheritance.  So  it  is  if  a  disseisor  of  a  house  and  land  erects  such 
a  conduit,  and  the  disseisee  re-enter,  not  taking  conusance  of  any 
such  erection  nor  using  it,  but  presently  after  his  re-entry  sells 
the  house  to  one  and  the  land  to  another,  he  who  hath  the  land 
is  not  compellable  to  suffer  the  other  to  enjoy  the  conduit;  but 
in  the  principal  case,  by  reason  of  the  mispleading  therein,  there 
was  not  any  judgment  given." 

The  case  of  Robins  v.  Barnes  (c)  is  thus  reported  in  Rolle : —   Robins  v. 
"  If  A.  is  seised  in  fee  of  a  house  which  hath  certain  windows  by  Ba1 

(a)  1607,  Cro.  Jac.  121.  (c)  1616,  Roll.  Abr.,  tit.  Extinguish- 

(b)  [As  to  the  second  case,  see  below,       ment,  D.  936,  pi.  7  ;  S.  C,  Hobart,  131 ; 
sub-sect,  (c).]  Vin.  Abr.  Extinguishment,  D.  pi.  7. 
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Continuous     prescription,  and  B.  hath  another  house  close  adjoining  to  that, 
and  apparent       ^  B.  tortiouslv  erectfl  a  structure  on  his  own  frank  tenement, 

easements.  •  .  _ 

; which  overhangs  the  hi  V.  and  thereby  stops  his  light,  and 

Barnu.        afl  B.  purchase  in  fee  the  house  of  A.,  and  afterwards 

nt  by  lease  to  C.  the  house  which  was  the  house  of  A.;   C.  has 

no  remedy  to  abate  this  nuisance,  for  by  the  unity  of  possession 

the  prescription   for   the   windows   was   extinct;     being   that   C. 

ought  to  take  that  in  such  plight  as  it  was  at  the  time  of  the 

ant  made  to  him,  for  the  unity  purges  the  tort,  both  being  in 

the  hand  of  one  person,  who  might  deal  with  it  at  his  pleasure." 

"  So  it  is  if  B.  afterwards  pull  down  his  house  and  rebuild  it 

in  the  same  manner  as  it  was  before,  so  that  he  does  not  make  it 

overhang  more  than  it  did  at  the  time  of  the  grant  to  C. ;  but  if 

he  causes  it  to  overhang  more  than  before,  an  action  lies  for  C. 

to  have  this  remedied,  for  it  is  a  new  tort." 

In  the  report  in  Hobart  the  Court  agreed  :  "  That  though  one 
of  the  houses  had  been  built  overhanging  the  other  wrongfully 
before  they  came  into  one  hand,  yet  after,  when  they  came  both 
into  the  hand  of  Allen,  that  wrong  was  now  purged,  so  that  if  the 
houses  came  afterwards  into  several  hands,  yet  neither  party  could 
complain  of  a  wrong  before."  It  is  to  be  observed,  that  in  this 
case  the  action  was  brought  not  only  for  disturbing  the  easement 
of  ancient  light,  but  also  for  an  infringement  of  the  common  law 
rights  of  property,  by  making  a  roof  overhanging  the  plaintiff's 
soil ;  and  the  decision  is  not  only  an  authority  for  the  position, 
that  the  abstinence  of  the  owner  of  the  united  tenements  from 
removing  the  obstruction  to  the  windows  was  an  extinguishment 
of  the  prescriptive  right  to  the  light,  but  also  that  by  his 
permitting  the  overhanging  roof  to  continue,  and  severing  the 
tenements  in  that  condition,  the  encroachment  of  the  overhanging 
roof,  though  tortious  at  the  time  the  tenements  first  became  his 
property,  was  Legalized. 
Sury  v.  1'ijott.  In  8ury  v.  Pigoft  (a),  an  action  was  brought  for  obstructing 
a  stream  >>\  water  running  over  the  defendant's  land  to  a  pool  of 
the  plaintiff's,  situate  in  a  close  which  was  part  of  the  plaintiff's 
rectory.     The  defendant  pleaded  that  the  land  over  which  the 

water  ran,  and   the   plaintiff's  close,  were  both  part  and  parcel  of 


L626   Palmer    HI;   S.  0.,Popham,  but  one  of  natural  right  (above,  p.  4)  ; 

L66;  8  Bolstrode,  889  j  Nor,  84j  Latch,  but  the  Judges'  <licta  relate  to  ease- 

1.7$;    \V.   Jones,    146.      [This   iH   not,  ments.] 
properly  Bpeaking,  a  case  of  easement, 
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the  manor  of  Markham,  and  that  King  Henry  VIII.,  being  seised     Continuous 
of  the  said  manor  in  his  demesne  as  of  fee,  granted  the  land  over    dements!1* 

which  the  water  ran  to  one  under  whom  the  defendant  claimed  ;    -  _.    ~ 

,...,.  awry  v.Pigott. 

and  the  question  was,  whether  the  unity  of  ownership  in  the  king 

had  extinguished  the  easement. 

For  the  plaintiff  it  was  argued,  that  the  easement  was  not 
extinct  because  it  was  a  thing  of  necessity,  and  though  a  rent  and 
a  way  may  be  extinguished  by  unity,  the  easement  had  a  separate 
and  distinct  existence  ;  and  it  was  likened  to  the  case  of  warren, 
or  a  right  to  drive  beasts  to  pasture  in  a  forest,  which  rights  are 
not  extinguished  by  unity.  So  also  of  a  gutter,  which,  like  a 
watercourse,  has  a  separate  existence. 

On  the  other  side  it  was  argued,  that  it  was  extinct  by  unity, 
because  it  was  a  charge  on  the  soil  of  another,  as  a  right  of  way 
or  enclosure,  both  of  which  have  been  held  to  be  extinguished 
by  unity;  and  although  the  custom  of  gavelkind  is  not  ex- 
tinguished by  purchase  of  the  seigniory,  yet  it  is  otherwise  of  a 
prescription,  which  follows  the  estate  in  the  land  and  the  person. 

It  was  resolved  by  the  whole  Court  that  the  watercourse  was  not 
extinguished,  but  Dodderidge,  J.,  said,  "  That  a  way,  if  it  were 
of  convenience  (voy  de  ease)  is  extinguished,  but  not  a  way  of 
necessity."  And  so  it  was  the  opinion  of  Topham,  C.  J.,  in  the 
Lady  Brown's  case,  "  If  a  man  hath  a  stream  of  water  which 
runneth  in  a  leaden  pipe,  and  he  buys  the  land  where  the  pipe  is, 
and  cuts  the  pipe  and  destroys  it,  the  watercourse  is  extinct, 
because  he  thereby  declares  his  intention  and  purpose  that  he 
does  not  wish  to  enjoy  them  together,  viz.,  the  watercourse  and 
the  land."  Dodderidge,  J.,  argued  that  a  fence  should  be 
extinguished  by  unity,  because  it  is  not  of  necessity,  and  put  this 
case :  "  A  man  having  a  mill  and  a  watercourse  over  his  land, 
sells  a  portion  of  the  land  over  which  the  watercourse  runs ;  in 
such  a  case  by  necessity  the  watercourse  remaineth  to  the  vendor, 
and  the  vendee  cannot  stop  it,"  Whitlocke,  C.  J.  (a),  said, 
"  A  way  or  common  shall  be  extinguished,  because  they  are  part 
of  the  profits  of  the  land,  and  the  same  law  is  of  fishings  also; 
but  in  our  case  the  watercourse  doth  not  begin  by  consent  of 
parties  nor  by  prescription,  but  ex  jure  naturas,  and  therefore 
shall  not  be  extinguished  by  unity.  A  warren  is  not  extinguished 
by  unity,  because  a  man  may  have  a  warren  in  his  own  land  ;  and 

(a)   Popham,  170. 
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Continuous     in  the  case  11  H.  7,  the  gutter  was  not  extinguished  only  by  the 
and  apparent   unjtv  0f  possession,  but  there  also  appearet  li  in  the  case  that  the 

easement b.  l  '  r  , 

—  pipes  were  destroyed,  whereby  it  coold  not  be  revived. 

In  Cox  v.  Matthews  (a),  which  was  an  action  for  stopping 
lights,  an  exception  was  taken  to  the  declaration,  because  it  did 
not  state  the  plaintiff's  house  to  be  ancient.     Hale  said,  " That 

if  a  man  builds  a  house  upon  his  own  ground,  he  that  hath  the 
contiguous  ground  may  build  upon  it  also,  though  he  doth 
thereby  stop  the  lights  of  the  other  house  ;  for  en  jus  est  solum 
ejus  est  usque  ad  eoelum,  and  this  holds  unless  there  be  a  custom 
to  the  contrary,  as  in  London.  But  iu  an  action  for  stopping  of 
his  1  i lt  1 1 1 ,  a  man  need  not  declare  of  an  ancient  house  ;  for  if  a 
man  should  build  an  house  on  his  own  ground,  and  then  grant 
the  house  to  A.,  and  grant  certain  laud  adjoining  to  B.,  B.  could 
not  build  to  the  stopping  of  its  lights  in  that  case." 

In  Palmer  v.  Fletcher  (b),  which  was  an  action  on  the  case  for 
stopping  lights,  it  appeared  that  a  man  erected  a  house  on 
his  own  land,  and  afterwards  sold  the  house  to  one  and  the  land 
adjoining  to  another,  who  obstructed  the  lights  of  the  house ; 
and  it  was  resolved,  "that  though  it  was  a  new  passage,  yet 
no  person  who  claimed  the  land  by  purchase,  under  the  builder, 
could  obstruct  the  lights  any  more  than  the  builder  himself  could, 
who  could  not  derogate  from  his  own  grant,  for  the  windows  were 
a  necessary  and  essential  part  of  the  house."  Kelynge,  J.,  said, 
suppose  the  land  had  been  sold  first,  and  the  house  after,  the 
vendee  of  the  land  might  stop  the  lights.  Twysden,  J.,  to  the 
contrary,  said,  whether  the  land  be  sold  first  or  afterwards,  the 
vendee  of  the  land  cannot  stop  the  lights  of  the  house  in  the 
hands  of  the  vendor  or  his  assignees,  and  cited  a  case  to  be  so 
adjudged  ;  but  all  agreed  that  a  stranger,  having  lands  adjoining 
to  a  messuage,  newly  erected,  may  stop  the  lights,  for  the 
building  of  any  man  on  his  lands  cannot  hinder  his  neighbour 
from  doing  what  he  will  with  his  own  lands;  otherwise,  if  the 
messuage  be  ancient,  so  thai  he  has  gained  a  right  t<>  the  lights 
by  prescription.  Ami,  afterwards,  a  like  judgment-  was  given 
between  the  same  parties,  for  erecting  a  building  on  another  part 
of  the  lands  purchased,  whereby  the  lights  of  another  new 
messuage  were  olMructed. 


(a)  1684,  lVeotrii,  287, 289;  5  C.,8       167,  227,   nom.    Palmer  ▼.  FUshera ;   1 

k  point  of  pleading  only.       K«-i  >!•-,  i>~>'.i,  <>:i.">,  7'Jl-,  nom.  Palmer  v. 

(b)  1616,  l  Levins,  L22j  L  Siderflo,       Fleaner, 
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In  Peyton  v.  Mayor  of  London  (a),  which  was  an  action  for     Continuous 
withdrawing  support  by  pulling  down  an  adjoining  house    the    and  aPParent 
declaration  contained  no  allegation  of  any  right  to  support   or  of 
any  fact  from  which  that  right  might  be  inferred  in  law  ;  it  there-   M^rof 
fore  was  unnecessary  to  decide  what  the  result  would  have  been    Lnndon- 
had  the  two  houses  originally  belonged  to  the  same  owner.    Lord 
Tenterden,    in    delivering    judgment,   alludes    to    such    a    state 
of   facts,  apparently  inclining  to  favour  the  existence   of   such 
a  right,  if  there  had  been  at  some  former  time  a  unity  of  the 
ownership  of  the  two  houses.      [And  the  judgment  of  the  Court 
of  Exchequer  in  Richards  v.  Rose  (h)   is  an  authority  to  show, 
that  upon  the  severance  of  ownership  of  two  or  more  houses 
obviously  and  necessarily  requiring  mutual  support,  there  is,  by 
an  implied  grant  or  reservation,  as  the  case  may  be,  the  right  to 
support;    and   that    such   "right   equally  subsists,  whether  the 
owner  parts  first  with  one  and  then  with  the  other,  or  with  two 
togethei*,  the  last   being  afterwards    divided."     This    case   was 
treated  by  the  Court  as  one  of  absolute  necessity.] 

In  Canharn  v.  Fiske  (c),  the  plaintiff  purchased  a  garden,  Oanhamv. 
through  which  ran  a  stream  of  water,  from  a  person  who  was  also  S 
the  owner  of  an  adjoining  field,  in  which  the  spring  supplying  the 
stream  took  its  rise;  the  defendant,  having  bought  the  field, 
diverted  the  stream,  after  the  plaintiff  had  used  the  water  for 
about  nineteen  years.  At  the  trial,  the  learned  Judge  was  of 
opinion,  that  as,  at  the  time  of  the  plaintiff's  purchase,  the  two 
closes  were  the  property  of  the  same  owner,  the  unity  of  owner- 
ship destroyed  the  prescriptive  right,  and  consequently  nonsuited 
the  plaintiff.  The  Court  of  Exchequer  granted  a  new  trial. 
Lord  Lyndhurst  observed,  "  The  plaintiff  bought  the  land  with 
the  water  upon  it;  and  if  the  conveyance  were  silent  as  to 
the  water,  still  the  water  would  pass  by  the  grant  of  the  land. 
If  the  conveyance  had  been  produced,  and  had  been  silent  as  to 
the  water,  still  the  conveyance  would  have  passed  the  water 
which  flowed  over  the  land.  Are  we  to  assume  that  the  water 
was  excepted  out  of  the  conveyance  merely  because  the  convey- 
ance was  not  produced  ?  "     And  Bayley,  B.,  added,  "  If  I  build  a 

(a)  1829,  9  B.  &  C.  736;  33  R.  R.  311.  (1879,  L.  R.  12  Ch.  Div.  at  p.  59)  ;  [and 

(b)  1853,  9  Exch.  220.  See,  in  sup-  see  below,  Part  III.  Chap.  IV.  Sect.  3]. 
port  of  this  case,  the  observations  of  (c)  1831,  2  C.  &  J.  126.  [The  right 
Lord  Westbui'y  in  Suffield  v.  Broivn  in  this  case  appears  to  have  been  an 
(1864,  4  D.  J.&  S.  at  p.  198), and  those  of  ordinary  right  of  property,  and  not  an 
Thesiger,  L.  J.,  in  Wheeldon  v.  Burrows  easement.] 
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Coniinnoaa  house,  and,  having  land  surrounding  it,  sell  the  house,  I  cannot 
basements"1  afterwards  Btop  the  lights  of  that  house.  By  selling  the  house  I 
— — :  Bell    the   easement.      The    land    is   purchased    with    the   water 

Can),         \  _  ■ 

~\e.  running  upon  if,  and  the  conveyance  passes  the  land  with  the 
easements  existing  .-it  the  time." 
Blond.  v.  [In  Bhvtrhiinl  v.  Bridge*  a),  the  ride  was  again  cited.  But 
there-  the  windows  in  question  had  been  altered  after  the  date 
of  the  conveyance  from  which  the  implication  of  a  grant  arose; 
and  the  Court  said  that  the  implication  must  have  reference 
to  the  state  of  things  at  the  time  of  the  conveyance.  The 
question  of  the  effect  upon  a  grant  of  light  of  an  alteration  of 
the  windows  had  not  then  been  fully  considered  (b). 

v.  In  En-art  v.  Cochrane  (c),  the  respondent  claimed  the  right  to 

send  the  refuse  of  his  tau-yard  through  a  drain  into  a  cesspool 
in  the  appellant's  garden.  Both  tenements  had  belonged  to 
one  Murray,  who  had  conveyed  the  tan-yard  to  the  respondent's 

{predecessor,  "  and  that  as  the  whole  said  subjects  are  previously 
possessed  by  us,"  but  without  alluding  to  the  drain  ;  he  after- 
wards conveyed  the  garden  to  the  appellant,  who  stopped  the 
drain.  The  House  of  Lords  decided  in  favour  of  the  respondent. 
The  observations  made  in  this  case  by  Lord  Campbell,  C,  would 
'  carry  the  law  a  good  deal  further  than  it  has  yet  been  carried. 
"  I  consider  the  law  of  Scotland,"  he  said,  "as  well  as  the  law 
of  England,  to  be  that,  when  two  properties  are  possessed  by  the 
same  owner,  and  there  has  been  a  severance  made  of  part  from 
the  other,  anything  which  was  held  and  was  necessary  for  the 
comfortable  enjoyment  of  that  part  of  the  property  which  is 
granted,  shall  be  considered  to  follow  from  the  grant,  if  there  be 
the  usual  words  in  the  conveyance.  I  do  not  know  whether  the 
usual  words  are  essentially  necessary ;  but  where  there  are  the 
usual  words,  I  cannot  doubt  that  that  is  the  law."  The  reference 
to  "  comfortable  enjoyment "  appears  to  set  up  a  somewhat  vague 
test  of  the  qualified  necessity  (d) ;  and  Lord  Campbell's  observa- 
tions, ae  reported,  make  no  distinction  between  continuous  and 
apparent  easements,  which  will  pass  without  words  of  grant,  and 
other  conveniences  (such  as  "non-apparent"  ways),  which  will 
not  pass   without    a   giant   of    ways,   &c,   "used   and   enjoyed" 


(, ■  i    L866,  I  A.  i   E.  17').  S.  A.  117. 

..  below,  Pari  V.  Chap.  II.  (d)  Above,  p. 99. 

(.  i    L861,  7  Jar.,  N.  B.  '.'25  ;    1  Mncq. 
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[with  the  premises.      Lord  Chelmsford  treated  the  easement  as  Continuous 

absolutely  necessary  for  the  enjoyment  of  the  tan-yard.  and  aPParent 
In  Hall  v.  Lund  (a),  the  owner  of  two  mills  had  leased  one  to 


the  defendant.  In  the  lease  he  was  described  as  a  bleacher,  and 
the  premises  leased  as  lately  occupied  by  Pullan.  Pullan  had 
formerly  carried  on  the  business  of  a  bleacher  in  this  mill,  and 
had  drained  his  refuse  into  a  watercourse  which  supplied  the 
other  mill.  The  lessor  afterwards  sold  the  mills  to  the  plaintiff, 
who  sued  the  defendant  for  polluting  the  watercourse  with  the 
drainage  from  his  bleaching  works,  to  the  injury  of  the  other 
mill.  The  action  failed,  on  the  ground  that  the  defendant's  lease 
contained  an  implied  grant  of  the  right  to  use  the  watercourse 
for  carrying  on  the  business  of  a  bleacher;  and,  on  a  rule 
obtained,  the  Court  upheld  the  verdict.  Three  of  the  judges  (b) 
considered  the  easement  claimed  by  the  defendant  to  be  apparent 
and  continuous  within  the  principle  of  the  above  cases  ;  and, 
independently  of  this,  they  considered  that,  the  lessor  having 
demised  the  premises  for  the  purpose  of  bleaching,  neither  he 
nor  those  claiming  under  him  could  derogate  from  his  grant  (c). 
The  remaining  judge  (d)  based  his  concurrence  on  the  dictum  in 
Etvart  v.  Cochrane,  which  is  commented  on  above. 

It  should  be  noted  that  in  both  these  cases  the  right  claimed 
was,  not  merely  to  use  water,  but  to  pollute  it. 

In  Davies  v.  Marshall  (e),  the  plaintiff's  lease  contained  an  Davies  v. 
express  grant  of  "  ancient  lights ;  "  but  this  was  held  not  to  MarshaU- 
negative  the  implied  grant  of  the  new  lights. 

In  Polden  v.  Bastard  (f),  a  case  relating  to  a  non-continuous  p0idenv. 
easement,  Erie,  C.  J.,  said  : — "  There  is  a  distinction  between  Bastard. 
easements  such  as  a  right  of  way  or  easements  used  from  time 
to  time,  and  easements  of  necessity  or  continuous  easements. 
The  cases  recognize  this  distinction ;  and  it  is  clear  law^that, 
upon  a  severance  of  tenements,  easements  used  as  oj^^cessity, 
or  in  their  nature  continuous,  will  pass  by  implic^^B  of  law, 
without  any  words  of  grant ;  but,  with  regard  to  easements 
which  are  used  from  time  to  time  only,  they  do  not  pass,  unless 

(a)  1863,  1  H.  &  C.  676.  Cf.  Brown  v.  Alabaster  (1887),  L.  R.  37 

(b)  Pollock,  C.  B.,  Channell,  B.,  and  Ch.  D.  490  ;  Tliomas  v.  Owen  (1887),  L. 
Wilde,  B.  R.  20  Q.  B.  Div.  225;  and  above,  p. 

(c)  See  above,  p.  98,  note  (b).  94,  note  (6). 

(d)  Martin,  B.  (/)  1863,  4  B.  &  S.  258 ;  L.  R.  1  Q. 

(e)  1861,  7  Jur.,  N.  S.  720,  1247  ;  9  B.  156;  above,  p.  95. 
W.  R.  368,  866  ;  4  L.  T.,  N.  S.  105,  581. 
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Continaous 

and  apparent 

easetnentB. 


Other 


Dominant  or 
i tene- 
ment in  lease. 


[the  owner  by  appropriate  language,  shows  an  intention  that  they 
should  pass." 

In  II  aits  v.  Kelson  (a),  the  owner  of  two  closes,  having  made 
an  artificial  watercourse  for  the  supply  of  cattle-sheds,  conveyed 
first  the  cattle-sheds  to  the  plaintiff  (b),  and  afterwards  the  close 
through  which  the  watercourse  ran  to  the  defendant.  It  was  held, 
on  appeal  from  Romilly,  M.  EL,  that  the  plaintiff  was  entitled  to 
the  enjoyment  of  the  watercourse  in  the  same  manner  as  it 
rnjoyed  during  the  unity  of  possession.  Biellish,  L.  J., 
delivered  the  judgment  of  the  Court ;  and,  after  citing  the  judg- 
ment in  Polden  v.  Bastard  (c),  above  referred  to,  continued: — 
"  ^  e  are  clearly  of  opinion  that  the  easement  in  the  present  case 
was  in  its  nature  continuous.  There  was  an  actual  construction 
on  the  servient  tenement,  extending  to  the  dominant  tenement, 
by  which  water  was  continuously  brought  through  the  servient 
tenement  to  the  dominant  tenement  for  the  use  of  the  occupier 
of  the  dominant  tenement."  He  referred  to  Nicholas  v.  Chamber- 
lain (d),  and  Wardle  v.  Brocklehurst  (e). 

Since  the  decision  in  Watts  v.  Kelson,  the  principle  of  the 
implied  grant  of  continuous  and  apparent  easements  in  a  case 
where  the  quasi-dominant  tenement  is  first  conveyed  away,  has 
been  treated  as  settled  law  (/);  and  the  Courts  have  been 
occupied  mainly  with  the  subsidiary  questions  now  to  be  men- 
tioned, or  with  the  doctrine  of  implied  reservation  treated  in  a 
later  section. 

In  the  first  place,  it  seems  that,  in  the  absence  of  any  special 


1^70,  L.  R.  GCh.  166. 
(I)  The  conveyance  granted  water- 
courses used  and  enjoyed  with  the  tene- 
ment  conveyed,   but    the  decision   did 
not  turn  on  this. 

1863,  L.  R.  1  Q.  R.  156. 
(d)   Above,  ]>.  L08. 
(•  )   Above,  p.  79. 
( f)   See,  inson    v. 

,  21  W.  K.  223 ;  27  L.  T.,  N.  S. 
t'.is  (whore  the  lights  were  opened  be- 
tween oonl  raol 

L884), 
1..    EL   26  Oh.    I'.-.. 
■ 

L.   II.    IS  Oh.  Div.   I7(»  (where 
■  ;i  railway  oompanj  I  ■. 
'  189]  i,   64    1..    T.   789 
building  wai  oontem 
hut  not  erected  .-> 

veyanoe);  /'■  .     .    v.  /.   i .  i..  i:.  (1892), 
'<!  (u  c.iho  of  dei  bett  v. 


I,  L.  R.  (1S92),  3  Oh.  137  (where 
a  claim  by  implied  grant  to  an  extra- 
ordinary amount  of  liffht  was  nega- 
tived) ;  Broomfield  v.  Williams,  L.  R. 
(1897),  lOh.  602  (where  the  land  re- 
tained was  described  on  the  plan  as 
"building  laud").  The  rule  applies 
although  there  is  land  intervening  be- 
tween the  house  sold  and  the  land 
retained  (Birmingham,  Dudley,  and 
./.•  v.  Ross,  L883,  I..  R.  3S 
Ch.  Div.  295),  and  although  the  vendor 
is  only  equitably  entitled  (Beddi 
v.  .1-  ee,  L887,  L.  R.  85  Oh.  I),  al  p. 
822 1  Wilton  v.  Queen's  Club,  L.  R. 
L891,  '■'>  Oh.  522).  But  a  merely  equitable 
grant  may  be  defeated  l>v  B  legal  con- 
veyance of  the  servient  property  to 
a  purchaser  for  value  without  notioe 
i  Estate,  Limited, 
W.  N.  L896,  p.  3'."). 
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[circumstances,  the  rule  holds  notwithstanding  that  the  dominant     Continuous 
or  the  servient  tenement  is  in  lease  at  the  date  of  the  jrrant.    and  ai,Pa™mt 

o  easements. 

The  implied  grant  cannot,  of  course,  operate  for  or  against  the  — 

i  i  .j        i  j*.l-  T.L1  -it  •  *    Dominant  or 

lessee,  but  it  takes  enect  immediately  on  the  determination  of  servient  tene- 

his  interest.]  menD  iu  lease- 

In  Goutts  v.  Gorham  (a),  which  was  an  action  for  obstructing  Coutts  v. 
lights,  it  appeared  that  one  Hall  was  the  owner  of  two  adjoining 
houses,  each  of  which  had  certain  ancient  windows.  In  1800,  he 
made  a  lease  of  one  of  these  houses  for  twenty-one  years,  deter- 
minable on  lives,  of  which  lease  the  defendant  was  assignee ;  and 
in  November,  1809,  the  defendant  took  a  new  lease  of  the  same 
house  for  twenty-one  years.  The  windows  of  the  other  house  had 
been  altered,  and  placed  in  a  different  situation  at  a  period  (as  it 
appeared)  within  twenty  years  before  the  obstruction  complained 
of  ;  but  the  jury  found  the  alteration  to  have  taken  place  previous 
to  the  lease  to  the  plaintiff,  which  was  granted  in  May,  1809. 
Tindal,  C.  J.,  said,  "If  the  windows  were  in  existence  at  the  time 
of  the  lease  to  the  plaintiff,  he  is  entitled  to  recover.  Hall,  who 
executed  the  lease  when  the  windows  were  there,  could  not  him- 
self obstruct  them  afterwards ;  and  if  so,  he  could  not  convey  to 
any  other  possessor  a  right  to  do  so." — "  It  is  true  that  the 
defendant  had  an  existing  term  at  the  time,  and  his  interest  in 
that  term  would  not  be  affected  by  Hall's  lease ;  but  he  sur- 
rendered that  term  by  operation  of  law,  when  he  accepted  a  new 
lease  from  Hall." — "  The  defendant's  new  lease  was  derived  out 
of  Hall's  reversion  ;  and  Hall's  reversion  was  subject  to  the  right 
already  granted  by  him  to  the  plaintiff.  Assuming,  then,  that 
the  windows  were  made  within  twenty  years,  but  before  the  lease 
made  to  Coutts,  Gorham's  present  interest  is  derived  from  the 
same  lessor  at  a  subsequent  period,  and  is  therefore  subject  to 
the  rights  which  Coutts  already  had  against  his  lessor,  and  con- 
sequently, to  that  of  his  having  the  windows  in  question  free  from 
any  obstruction." 

[To  the  same  effect  is  Davies  v.  Marshall  (&),  where  the  quasi-  Davies  v. 
servient  tenement  was  in  lease  at  the  date  of  the  conveyance  of      a' 
the  quasi-dominant  tenement ;    but  the    tenant  of   the   former, 
having  afterwards  surrendered  his  lease,  and  taken  a  new  one, 
was  restrained  from  obstructing  the  windows  of  the  latter. 


(a)  1829,  Moo.  &  Malkin,  396.  9  W.  R.  368,  866 ;  4  L.  T.,  N.  S.  105, 

(b)  1861,  7   Jur.,   N.  S.  720,   1247;       581. 


112 


ACQUISITION    OF    BASEMEN  1  S. 


Continuous 
and  a: 
easemeuta. 

Loach. 

Duration  of 
implied  grant. 


Simultaneous 
conveyances. 


Con, 


[Iu  Barne*  v.  LoacJt  (a),  where  the  dominant  or  quasi- 
dominant  property  was  let  at  the  date  of  the  severance,  Cock- 
burn,  0.  J.,  ami  Lopes,  J.,  declined  to  hold  that  this  excluded 
the  principle  of  the  disposition  of  the  owner. 

But  the  duration  of  the  implied  granl  is  limited  by  the  estate 
which  the  vendor  had  in  the  qnasi-Bervient  tenement  at  the  time 
of  the  severance  ;  and,  if  he  subsequently  acquires  a  larger  estate, 
such  estate  will  not  be  bound  by  the  servitude  (b). 

And,  following  out  this  principle,  it  has  been  held  that,  where 
the  grantor  has  at  the  date  of  the  conveyance  of  the  quasi-domi- 
nant tenement,  contracted  to  sell  the  quasi-servieut  without  re- 
serving the  easement,  the  servitude  does  not  pass.  For,  iu  such 
a  case,  the  common  vendor  is,  by  virtue  of  his  contract,  a  trustee 
of  the  quasi-servient  tenemeut  for  the  purchaser  of  that  tenement; 
and  the  Court  will  not  imply  a  grant  which  would  be  an  alienation 
of  the  property  of  another.  The  rule  assumes  that  the  grantor 
is  the  common  owner  of  both  tenements;  and  both  the  purchaser 
and  the  Court  are  "  thrown  upon  iuquiry"  whether  this  is  so.  If 
the  quasi-servient  tenement  is  sold,  the  assumption  fails ;  a 
stranger  is  the  owner,  and  there  is  no  implication  (c). 

In  the  next  place,  it  has  been  decided  that  the  general  rule 
holds  good  even  where  the  quasi-dominant  and  quasi-servient 
tenements  are  sold  or  conveyed  at  one  and  the  same  time. 

The  first  case  which  bears  upon  this  question  is]  Compton  v. 
Richards  (d),  which  differs  from  the  authorities  already  cited 
by  reason  of  the  easement,  for  the  disturbance  of  which  the 
action  was  brought,  not  being  in  existence  at  the  time  of  executing 
the  instrument  under  which  the  right  was  held  to  arise. 

The  house  in  question  was  one  of  a  range  of  buildings,  called 
tli^  Royal  York  Crescent,  at  Clifton.  The  Crescent  had  been  com- 
menced in  1  701,  but,  in  consequence  of  the  failure  of  the  original 
owner,  passed  into  various  hands,  and  a  part,  comprising  the 
houses  of  the  plaintiff  and  defendant,  was  put  up  for  auction 
in  1810.  Both  houses  were  sold:  the  defendant  purchased 
No.    1  I  ;   'I"-  plaintiff,  in  1812,  took  a  lease  of  No.  13  from  the 


(„)  is;.'.  L  K    i  Q   B.  i>.  194.    In 
L.  R.   L898, 
3  Oh.  48,  ii  appear  thai  the 

plaintill  olaimed  by  implied  grant. 

(1873),  I-  EL  B 

Oh.  6( 

ily  gramed  fur  a  term  exceeding 


the  original  interest,  the  grant  may 
have  effect;  Rymer  v.  Mcllroy,  L.  It. 
(1897),  1  Oh.  528. 

{r)  See  the  judgment  of  Chitty,  J., 
v.  .1  a  (1887),  I..  EL.  85 
Ob.  i>.  :t!7. 

(.1)   L814,  1  Price,  27  ;   L6  It.  K.  682. 
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party  who  purchased  it  at  the  sale.  By  one  of  the  conditions  of  Continuous 
sale,  the  buildings,  according  to  a  plan  of  the  Crescent  produced  and  aPParent 
at  the  sale,  were  to  be  completed  within  two  years  from  that  time, 
which  period  had  elapsed  previous  to  the  granting  the  lease  of 
No.  13  to  the  plaintiff.  After  the  expiration  of  the  two  years  the 
defendant  erected  an  additional  room  at  the  back  of  his  house, 
one  side  of  the  room  being  formed  by  elevating  the  wall  which 
separated  the  gardens  of  Nos.  13  and  14,  the  effect  of  which  was 
to  diminish  the  quantity  of  light  previously  admitted  through  the 
plaintiff's  windows.  It  appeared  that,  at  the  time  of  the  sale, 
although  the  houses  were  unfinished,  yet  the  spaces  intended  for 
the  windows  in  question  were  actually  opened  in  the  walls  :  the 
plan  produced  at  the  sale  showed  the  situation  and  number  of  the 
windows  intended  for  each  house.  There  was  no  stipulation  as 
to  the  height  to  which  the  garden  walls  might  be  raised;  but 
other  buildings,  in  the  same  direction,  were  expressly  limited  to 
the  height  of  20  feet. 

At  the  trial,  before  Graham,  B.,  the  learned  Judge  nonsuited 
the  plaintiff,  giving  him  leave  to  move  to  enter  a  verdict. 

A  rule  having  been  obtained,  which  the  Court  made  absolute, 
it  was  argued  in  support  of  it,  that  the  rights  of  both  parties  were 
clearly  pointed  out  at  the  time  of  the  sale  by  the  common  vendor, 
which  was  admitted  by  Thompson,  C.  B.,  to  be  tantamount  to  an 
express  agreement  that  such  rights  should  not  be  obstructed. 
The  spaces  too,  it  was  further  argued,  intended  for  the  windows, 
being  actually  opened,  the  purchaser  was  fully  aware  what  he  was 
going  to  buy,  as  the  exterior  sufficiently  exhibited  to  him  what  he 
would  be  entitled  to  enjoy. 

Thompson,  C.  B.,  in  delivering  judgment,  said  :  "  This  purchase 
must  be  taken  to  have  been  subject  to  certain  conditions  at  the 
time  of  sale,  and  as  these  unfinished  houses  were  at  that  time  so  far 
built  as  that  the  openings,  which  were  intended  to  be  supplied  with 
windows,  were  sufficiently  visible  as  they  then  stood,  we  must 
recognize  an  implied  condition,  that  nothing  would  afterwards 
be  done  by  which  those  windows  might  be  obstructed ;  and  the 
purchasers  must  have  taken  subject  to  what  then  appeared.  The 
case  of  Palmer  v.  Fletcher  (a)  is  strong  and  clear,  and  has  been 
often  quoted;  and  the  effect  of  that  case  is  that  where  a  man  sells 
a  house,  he  shall  not  afterwards  be  permitted  to  disturb  the  rights 


(a)  1  Levinz,  122. 
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■  hich  appertain  to  it;  and  the  windows  of  this  house,  being 
•>ened  at  the  time,  necessarily  imported  their  non-obstruction. 
....  It  is  sufficient  for  the  purpose  of  maintaining  this  action, 
conveyances.  "  the  erection  of  any  building  on  the  wall  be  the  doing  01  an  act 
whereby  the  plaintiff  has  sustained  a  derogation  of  any  right 
which  he  acquired  by  his  purchase.  If  so,  it  is  what  the  original 
owner  could  not  have  done  ;  and  all  lessees  claiming  under  him 
are  equally  bound  by  the  transfer." 

Wood,  B.,  said:  "I  consider  Dr.  Compton  claiming  here  a 
right  by  grant,  and  when  this  house  was  granted  to  Auriol  (the 
plaintiff's  lessor)  he  became  grantee  of  everything  necessary  to 
its  enjoyment,  as  much  as  if  it  had  been  said  at  the  time,  that  no 
one  should  obstruct  the  light  which  it  then  enjoyed." 

In  Swatuborough  v.  Coventry  (a),  the  plaintiff  and  defendant 
purchased  adjoining  [tenements  from  the  same  vendor  and  at  the 

me  auction.  The  lot  purchased  by  the  plaintiff  contained  an 
ancient  dwelling-house,  with  windows  in  every  floor,  looking  into 
the  property  purchased  by  the  defendant;  the  windows  on  the 
first  and  upper  floors  had  never  been  interrupted,  but  those  on 
the  ground  floor  had  for  a  long  time  been  obstructed  by  a  one- 
story  building  on  the  defendant's  lot,  which  was  pulled  down 
shortly  before  the  sale.  The  plaintiff's  tenement  was  conveyed  to 
him  as  bounded  on  the  east  by  a  piece  of  ground,  described  in 
the  particulars  of  sale  as  a  piece  of  freehold  building  ground  con- 
stituting lot  11  at  the  aforesaid  sale,  purchased  by  the  defendant. 
The  defendant  having  obstructed  the  plaintiff's  windows,  the 
plaintiff  obtained  damages  as  to  the  windows  above  the  ground 
il>or ;  and,  on  a  rule  being  obtained,  the  Court  of  Common  Pleas 
affirmed  this  decision.] 

"  It  is  well  established  by  the  decided  cases,"  said  Tindal,  C.  J., 
"  that,  where  the  same  person  possesses  a  house  having  the 
actual  use  and  enjoyment  of  certain  lights,  and  also  possesses  the 

joining  land,  and  sells  the  house  to  another  person,  although 
the  lights  he  now,  he  cannot,  nor  can  anyone  who  claims  under 
him,  build  upon  the  adjoining  land  so  as  to  obstruct  or  interrupt 

the  enjoyment  of  those  lights And,  in  the  present  case, 

the  sales  to  tin-  plaintiff  and  the  defendant  being  sales  by  the 
same  vendor,  and  taking  place  at  one  and  the  same  time,  we 
think  the  rights  of  the  parties  come  within  the  application  of  this 
era]  role  of  law." 

(a)  183L',  y  BiDg.  305;  2  M.  &  Scott,  862. 
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[Of  course,  if  there  had  been  nothing  special  in  the  case,  the     Continuous 

general  rule  would  have  operated  to  protect  the  ground  floor    ^aements^ 

windows  also;  for  the  defendant's  land  was  vacant  at  the  date  of 

n,  iii  i  Simultaneous 

the  sale.     But  the  uourt  thought   that  the   description  in  the    conveyances. 

plaintiff's  conveyance   of    the  adjoining  property   as  "building 

ground  "  showed  that  the  implied  grant  was  intended  to  be  in 

some  manner  qualified  ;  and,  as  there  had  been  a  building  on  the 

ground  in  question,  established  for  a  very  long  period  of  time  and 

but  recently  demolished,  which  extended  only  to  the  height  of 

the  first  floor  of  the  plaintiff's  house,  they  held  that  this  gave  the 

limit  and  extent  intended  by  the  terms  in  the  description,  "  so 

as  at  once  to  satisfy  those  terms,  and  at  the  same  time  to  prevent 

the  vendor  from  frustrating  his  own  grant  "  (a). 

Again,  in  Allen  v.  Taylor  (b),  one  Edward  Allen,  being  seised  Allen  v. 
of  a  piece  of  land  with  two  dwelling-houses  thereon,  and  also  of  ay  or' 
an  adjoining  piece  of  land,  devised  his  real  estate  to  three 
trustees  (including  his  two  sons)  upon  trust  for  sale,  giving  his 
two  sons  an  option  of  purchasing,  either  together  or  separately, 
any  part  of  his  real  estate  at  a  valuation.  Both  sons  exercised 
the  option,  one  of  them  taking  a  conveyance  of  the  houses,  with 
all  lights,  &c,  the  other,  by  a  contemporaneous  conveyance, 
taking  the  adjoining  land.  It  was  held  by  Jessel,  M.  R.,  that  the 
purchaser  of  the  land  was  not  entitled  to  block  up  the  windows 
of  the  houses. 

"  There  can  be  no  doubt,"  said  he,  "  that  the  law  as  laid  down 
by  Palmer  v.  Fletcher  (c),  is  the  law  of  the  present  day ;  that  is, 
that,  where  a  man  grants  a  house  in  which  there  are  windows, 
neither  he  nor  anybody  claiming  under  him  can  stop  up  the 

windows  or  destroy  the  lights I  take  it  also  that  it  is 

equally  settled  law  that,  if  a  man  who  has  a  house  and  land 
grants  the  land  first,  reserving  the  house,  the  purchaser  of  the 
land  can  block  up  the  windows  of  the  house  (cl).  Then  there 
comes  a  third  case.  Supposing  the  owner  of  the  land  and  the 
house  sells  the  house  and  land  at  the  same  moment.  And  sup- 
posing he  expressly  sells  the  house  with  the  lights  ;  can  it  be  said 
that  the  purchaser  of  the  land  is  entitled  to  block  up  the  lights, — 
the  vendor  being  the  same  in  each  case,  and  both  purchasers 
being  aware  of  the  simultaneous  conveyance  ?      I  should  have 

(a)  This  latter  point  is  referred  to  (c)   1675,  1  Lev.  122;  above,  p.  106. 

below,  p.  118.  (</)  See  below,  p.  137. 

(h)   1380,  L.  R.  1G  Ch.  D   355. 
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:iuous     [said  certainly  not.     In  equity  it  is  one  transaction.     The  pur- 

and  apparent    onaser  ,  ,f   jj^g  ];illJ    ku,,\vs  that  the  Vendor  IS  at  the  same  moment 
easements. 

selling  the  house  with  the  lights,  and  as  part  of  the  transaction 

conveyances,    he   takes    the    land  ;    he    eaniiut    take    away    the    lights    from   the 

house."     Bis    Lordship   proceeds!   to   quote   Swansborough    v. 
try(a),Comptonv.Richard8(b),&nd  Wheeldon  v.  Burrows  (c), 
and  concluded  by  remarking  upon  the  circumstance  that,  in  this 
■th  the  purchasers  were  also  vendors  (d). 
v.  In  i  vrner  (e),  the  question  was  raised  before  con- 

veyance. There,  property  belonging  to  the  defendant  had  been 
put  up  for  sale  in  several  lots,  lot  1  being  the  Acorn  Inn ;  and 
the  plan  circulated  at  the  auction  showed  a  well  on  lot  4,  a 
reservoir  connected  with  the  well  on  lot  -,  and  a  leaden  pipe 
conveying  water  from  the  reservoir  to  the  kitchen  of  the  inn  on 
lot  1.  The  plaintiff  became  the  purchaser  of  the  inn,  and,  after 
lot  4  had  been  conveyed  away  to  another  purchaser  without  any 
express  reservation  to  the  owner  of  lot  1  of  the  right  of  water 
m  the  well,  claimed  >pecific  performance  of  his  purchase,  with 
compensation  for  the  loss  of  the  water.  Wigrain,  V.-C,  held 
that  he  had  no  right  to  compensation. 

"  Where  the  sale  plan  accurately  represents  the  property, 
which  in  this  case  it  does,  can  the  sale  plan  carry  the  case  further 
than  a  view  of  the  property  itself  would  ?  I  am  only,  therefore, 
called  upon  to  assume  that  which  the  plaintiff  has  clearly  a  right 
to  have  assumed,  that  the  property  was  advertised  to  be  sold  to 
him  as  it  stood  at  the  time.  The  question  is,  then,  assuming  the 
plaintiff  went  to  the  property  and  viewed  it,  and  saw  the  pipe,  &c, 
would  he  in  that  case  be  entitled  to  the  reservation  he  claims? 
.  .  .  All  the  vendor  undertook  was  to  sell  the  property,  but  with 
notice  that  the  rest  of  the  property  would  no  longer  remain  in 
his  hands.  Suppose  this  altogether  a  natural  flow  of  water.  A 
person  then  agrees  to  sell  property,  and  sells  it  with  the  running 
water  there,  but  makes  no  stipulation  that  he  will  enter  into  a 
covenant  that  the  other  purchasers  shall  not  disturb  the  natural 
flow  of  tht.'  water.  The  plaintiff,  purchasing  the  property  with 
such  natural  flow  of  water,  is  left  to  assert  his  right  against  the 


12                                      .111.  (<1)  Cf.   Cottou,  L.  J.,  iu  Russell  v. 

c,    1814,1   Prioe,  27;   L6  El.  EL  682;  Wattt  (1888),  L.  B.  2b  Ch.  Div.  at  p. 

above,  p.  1 1-.  £>/•* ;  and  per  Fry,  L.  J.,  at  p.  58-A. 

-;       ,.  K.  12  Ch.  I>iv.:;l  (beknr,  (e)   L842,  11  L.  J.,  Ch.  161j    6  Jnr. 

I..  .!.,  :t;  p  111. 
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[other  purchasers,  if  the  flow  of  water  is   an   easement  to  the     Continuous 
property   (a).      How   does  the  case   differ  if    it   is  an   artificial    afld  aPParenfc 

rr*  1  T  6&SCIT10ntS» 

stream  r    The  vendor  says,    1  sell  you  the  property  as  it  is  •  other  ~ — 

•n    i     u  l  -i  ±i  ,i  »    .,  ',  Simultaneous 

persons  will  hold  one  part,  and  you  the  other:'  the  plaintiff    conveyances. 

must  be  left  to  assert  his  right  against  the  other  purchasers.     It 

is  not  for  the  vendor  himself  to  take  any  other  precaution  than 

that  of  conveying  to  the  purchaser  that  which  he  contracts  to 

sell.     I  have  less  hesitation  in  coming  to  this  conclusion  because, 

if  the  effect  of  the  contract  really  is  to  give  the  plaintiff  the 

right  he  claims,  the  other  purchasers  who  have  purchased  on  the 

footing  of  the  sale  plan  will  have  purchased  with  notice  of  the 

plaintiff's  contract,  and  are  as  much  liable  to  the  purchaser  as 

the  vendor  himself,  if  he  had  remained  owner  of  the  other  lots; 

for,  in  point  of  fact,  they  all  purchased  upon  the  same  footing, 

and  with  full  notice  of  the  stipulations." 

With  regard  to  this  case,  it  should  be  noted  that  the  Vice- 

Chancellor  did  not  decide  that  the  plaintiff  was  not  entitled  to 

the  easement  which  he  desired  to  have.     On  the  authorities,  it 

would  seem   to   have  been   his    opinion    that    the  plaintiff  was 

entitled  to  such  an  easement  as  against  the  vendor;   and  that 

the  purchaser  of  lot  4,  although  he  had  obtained  his  conveyance 

without  any  legal  reservation  to  the  vendor  or  to  the  plaintiff, 

had  notice  of  the  plaintiff's  rights  and  would  be  bound  in  equity. 

The  plaintiff,  therefore,  on  taking  his  conveyance,  would  have  an 

equitable  right  to  the  easement  in  question,  and  had  no  claim  to 

compensation  (b). 

In  Russell  v.  Harford  (c),   the  defendant   had  sold  two  pro-   Russell  v. 

perties  at  the  same  auction.     Property  A.  was  bought  by  the  Harford- 

plaintiff,  the  tenant  in  possession ;  property  B.  by  one  Mackrell, 

the  tenant  of  that  property.     During  the  unity  of  ownership, 

property  B.  had  been  supplied  with  water  by  means  of  a  pipe 

communicating  with    a    well    on    property  A.      The   defendant 

claimed   to   insert,    in    the   conveyance    of    property   A.   to   the 

plaintiff,  an  express  reservation  of  the  flow  of  water  through  this 


(a)  Or  rather  if  the  natural  right  to 
the  flow  of  water  is  not  restricted  by 
au  easement  attached  to  the  adjoining 
property  :  see  below,  Part  III.  Chap.  1. 

(b)  The  Vice-Chancellor  did  indeed 
express  an  opinion  that  it  would  be 
extravagant  to  suppose  that,  when  the 
vendor  sold  the  property,  he  intended 


that  the  purchaser  of  lot  1  should  have 
power  to  enter  upon  the  other  property 
and  pump  water  for  himself-  But  this 
opinion  appears  to  be  difficult  to  re- 
concile  with  some  early  cases,  or  with 
the  course  of  the  judgment  iu  Polden 
v.  Bastard  (above,  p.  109). 
(c)   1866,  L.  R.  2  Eq.  507. 
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[pipe  and  the  right  to  enter  and  repair  it ;  relying  on  a  condition 
of  sale,  which   provided   tbal   each  lot  was  sold   subject  to  all 
rights  of  way  and  water  and  other  easements  subsisting  thereon. 
The  defendant's  contention  was  negatived  by  V.-C.  Kindersley, 
who  was  of  opinion  that  the  condition  referred,  my  rights 

which  were  to  Bnbsist  between  the  purchasers  of  the  several  lots, 
but  to  rights  belonging  to  third  persons.  He  might  perhaps  have 
added  that  the  reservation  was  unnecessary,  as,  the  sale  being 
contemporaneous,  the  right  would  pass  t"  Mackrell  without 
express  reservation. 

The  implication  applies  to  devises  by  will  as  well  as  to  con- 
temporaneous grants  by  deed  (a). 

The  case  of  Swansborough  v.  Coventry,  referred  to  above  (b), 
illustrates  the  further  point  that  the  implied  grant  may  be 
negatived  or  moditied  either  by  the  terms  of  the  contract  or 
conveyance  c),  or  by  reference  to  the  circumstances  existing  at 
the  date  of  the  grant. 

In  that  case  the  implication  was  held  not  to  be  affected 
(except  as  regards  the  ground-floor  windows)  by  the  fact  that 
the  land  conveyed  was  described  in  the  conveyance  as  bounded 
by  "building  land";  and  Broomfield  v.  Williams  (d)  is  to  the 
like  effect. 

But  in  Murchie  v.  Black  (e),  land  was  put  up  for  sale  in  lots, 
upon  condition  that  the  purchaser  of  each  lot  should  build  on  it 
according  to  a  specified  elevation.  The  plaintiff  purchased  one 
lot,  on  which  stood  a  wall,  the  defendant  the  adjoining  lot. 
Before  the  lots  were  conveyed,  the  defendant,  in  excavating  the 
land  bought  by  him  in  order  to  build  aecording  to  the  conditions, 
deprived  the  wall  of  its  lateral  support,  and  it  fell  ;  but,  upon 
action  brought,  it  was  held  that  the  plaintiff  had  no  remedy. 
"  If,"  said  Brie,  C.  J..  "  there  had  beeu  a  simple  conveyance  to 
the  defendant  of  lot  6,  lot  7  would  have  been  entitled  to  support 
11  at  law  as  in  equity,  according  to  the  series  of  authorities 
cited  by  Mr.  James.  But  the  question  is,  whether  there  is  not 
in   the  convej  I860  that  which  justifies  what  otherwise 

would  have  been  an  actionable  wrong  on  the  part  of  the  defendant. 


I..  B. 

- 

■',_.■  11  l. 

- ,  '   ,  L.  1!. 


Ul;  of.  L.  R. 

(189»),  3  Ch.  W9. 

I,   EL  (1897),  l  Ch.  602. 
L865,  191     B.,  K.  8    190. 
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[If  the  defendant  had  simply  dug  so  near  the  plaintiff's  land  as  to     Continuous 
deprive  it  of  the  lateral  support  it  was  entitled  to,  he  would,  no    arilr£!»"ent 
doubt,  have  been  liable  to  an  action.    But  here  the  vendor,  beino-  ~:     ~ — : — ■ 

»  o       implication 

the  owner  of  both  lots,  sells  lot  6  to  the  defendant ;  and  according    is  subject  to 
to  the  terms  of  the  contract  by  which  it  is  conveyed  to  him,  he    thecontract- 
makes  it  obligatory  on  him  to  do,  or  at  all  events  within  the  pro- 
visions of  that  contract  he  was  only  doing  his  duty  to  his  vendor 
when  he  did,  the  act  which  brought  down  the  plaintiff's  house/5 

It  appears  that  the  plaintiff  had  added  to  his  wall ;  but  the 
case  found  that,  even  if  he  had  not  done  so,  the  defendant's 
excavations  would  have  brought  it  down.  Some  of  the  judges, 
however,  founded  their  decision  on  this  fact  (a). 

In  Eigby  v.  Bennett  (b)  the  same  principle  was  appealed  to ;  Highy  v. 
but  the  circumstances  were  different.  In  July,  1868,  property  Bennett- 
was  put  up  for  sale  by  auction  in  lots,  under  conditions  which 
bound  each  purchaser  to  build  on  the  property  purchased 
by  him  to  the  satisfaction  of  the  vendors.  None  of  the  lots 
were  knocked  down  at  the  auction ;  but  the  plaintiff  shortly 
afterwards  agreed  to  purchase  one  lot  under  the  auction  con- 
ditions, and  proceeded  to  erect  a  building  upon  it.  The  founda- 
tion of  bis  building  was  not  carried  to  the  stipulated  depth  ;  but 
this  variation  was  made  with  the  consent  of  the  vendors.  In 
August,  1869,  the  plaintiff's  house  having  been  already  carried 
up  to  the  joists  of  the  first  floor,  the  defendaut  agreed  to  buy  the 
adjoining  lot,  also  under  the  conditions  prescribed  at  the  auction. 
In  October,  1869,  the  plaintiff,  having  almost  completed  his  build- 
ing, took  a  conveyance  (which,  under  the  conditions,  took  the 
form  of  a  lease)  of  his  lot.  The  defendant  obtained  his  lease  in 
October,  1872,  but  did  not  commence  building  until  1881.  The 
defendant's  operations  having  endangered  the  foundations  of  the 
plaintiff's  house,  the  action  was  brought  to  have  it  determined 
whether  the  plaintiff  was  entitled  to  support,  and  who  was  liable 
to  pay  for  the  necessary  under-pinning.  It  was  held  by  Bristowe, 
V.-C,  that  the  defendant  was  liable,  and  his  decision  was  affirmed 
on  appeal.  The  Court  declined  to  treat  the  contracts  as  simul- 
taneous, the  interval  of  thirteen  months  being  too  great  to  permit 
of  it.  It  followed,  therefore,  that  the  general  rule  applied,  and 
the  plaintiff  was,  by  virtue  of  his  contract  and  lease,  entitled  to 


(a)  See  Part  V.  Chap.  IV.,  "Extin-       dominant  tenement." 
guishment  of  easement  by  alteration  of  (6)   1882,  L.  B.  21  Ch.  Div.  559. 
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and  a; 
easements. 

Implication 
is  subject  to 
the  contract. 


■jhatn, 


Onus'  I 


[support.  It  was  not  expressly  decided  what  amount  of  support 
he  could  claim. 

It  may  be  noted  that  Jessel,  M.  R.,  hinted  that,  if  a  house  and 
land  were  sold  together,  and  the  land  were  sold  for  building,  the 
general  rule  might  not  apply  ;  and  that  Cotton,  L.  J.,  declined  to 
consider  "  what  would  be  the  consequence  if  the  grantee  knew 
that  the  grantor  intended  to  use  the  adjoining  land  for  a  par- 
ticular purpose  and  the  right  claimed  by  the  grantee  was  incon- 

tent  with  that  purpose.'1 

In  Birmingham,  Dudley,  and  District  Banking  Co.  v.  lioss  (a), 
the  point  so  reserved  came  up  for  decision.  There,  the  Corpora- 
tion of  Birmingham  had  made  a  scheme  for  the  improvement 
of  an  unhealthy  area  within  the  borough  ;  and  the  maps  accom- 
panying  the  scheme  showed  some  intended  new  streets.  One 
Daniell  agreed  to  take  a  lease  of  a  piece  of  land  comprised  in  the 
scheme,  and  abutting  on  one  side  on  a  new  street  to  be  called 
\V;u  wick  Passage,  and  to  build  upon  the  land.  Daniell  knew 
that  the  Corporation  intended  to  build  on  the  ground  on  the  other 
side  of  Warwick  Passage;  and  it  was  stipulated  in  the  agreement 
that  the  passage  should  be  twenty  feet  in  width.  Daniell  built 
and  took  his  lease  of  the  land  and  the  new  buildings  thereon, 
lights  not  being  mentioned  in  the  lease,  and  subsequently  assigned 
the  lease  to  the  plaintiffs.  The  defendant,  by  agreement  with 
the  Corporation,  erected  on  the  other  side  of  Warwick  Passage 
a  building  which  obstructed  the  plaintiffs'  lights,  and  it  was  held 
that  he  was  entitled  to  do  so.  Daniell  knew  that  the  Corporation 
intended  to  build  on  the  other  side  of  the  passage,  and  bargained 
for  and  obtained  special  protection  against  obstruction  by  means 
of  the  stipulation  as  to  the  width  of  the  passage;  and  it  was  held 
that  he  was  entitled  to  no  more. 

In  M iji-rs  v.  Catterson  (b),  a  railway  company  had  sold  a  house 
with  lights,  and  the  conveyance  recited  that  the  adjoining  land 
belonging  to  the  company  would  be  required  for  the  construction 
of  their  railway.  It  was  assumed  that  the  company  could  build 
nch  adjoining  land  for  the  purpose  of  such  construction;  but 
it  was  decided  that  they  could  not  for  any  other  purpose  build  so 
a-  to  obsl  rucl  t  be  Lights. 

It  would   seem    that   the   onus  of    showing   the   state  of   the 


I  18C  Di*.  295. 

79  ;  cf. 


'i  Cub,  L.  R.  (1891), 
:i  Ch.  622. 
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[tenements  at  the  date  of  severance  is  on  the  party  claiming  the 
easement.  For,  even  when  an  "apparent  sign  "  of  dependence 
and  a  previous  unity  of  possession  were  shown,  the  Court  declined 
to  presume  that  the  "  apparent  sign  "  had  its  origin  during  the 
unity  (a).] 

(b.)   Implied  Grant  of  Ways. 

Where  the  easement  is  of  such  a  nature  as  to  have  no  separate 
and  distinct  existence  during  the  unity  of  ownership,  then,  upon 
the  severance,  no  grant  will  be  implied.  The  doctrine  of  implied 
grant,  like  the  destination  du  pere  de  famille,  confers  a  title  only 
to  easements  which  are  apparent  and  continuous  (b). 

"  It  is  obvious,"  says  Pardessus,  "  that  this  disposition  (etat 
des  lieux),  which,  from  a  simple  destination  du  pere  de  famille, 
thus  changes  itself  into  a  servitude,  must  not  be  a  momentary 
change  for  the  sake  of  some  temporary  convenience  ;  it  is  scarcely 
possible  to  suppose,  in  the  absence  of  express  agreement,  that  a 
party  would  have  desired  to  preserve  a  right  which  served  only 
for  purposes  purely  personal,  or  mere  pleasure.  The  parties  are 
presumed  to  have  been  desirous  of  preserving  those  servitudes 
only  which  are  evidently  necessary"  (c). 

[And  that  the  doctrine  is  confined  to  easements  which  are  in 
some  sense  "apparent  and  continuous"  is  evideut  from  the 
judgments  in  all  the  principal  authorities  (d). 

Taken  literally,  this  phrase  would  exclude  altogether  from  the 
rule  of  implied  grants  the  easement  of  a  way.  A  way  is  not  in 
the  ordinary  sense  a  continuous  easement.  But,  when  the  cases 
referred  to  are  examined,  it  seems  possible  to  understand  the 
word  "  continuous  "  to  refer  in  this  connection,  not  to  continuity 
of  enjoyment,  but  to  permanence  in  the  adaptation  of  the 
tenement;  and,  so  understood,  the  rule  becomes  both  more 
in  accordance  with  the  principles  of  non-derogation  and  qualified 
necessity  by  which  it  is  generally  explained  (e),  and  more  easy  to 
I'econcile  with  all  the  authorities,  including  those  now  to  be 
quoted. 


Continuous 

and  apparent 

easements. 

Onus  of  proof. 


Easements 
must  be 
apparent  and 
continuous. 


Meaning  of 
"continuous." 


(a)  Moody  v.  Steggles  (1879),  L.  R. 
12  Ch.  D.  261. 

(b)  Code  Civil,  arts.  692,  694  ;  see 
above,  p.  96. 

(c)  Pardessus,  ubi  supra. 

(d)  Worthington  v.  Gimson  (1860), 
2  E.  &.  E.  618;  James  v.  Plant  (1836), 
4  A.  &  E.  749;    and  Pearson  v.  Spencer 


(1862),  3  B.  &  S.  761,  below,  p.  129; 
Bolton  v.  Bolton  (1879),  L.  R.  11  Ch. 
D.  968  ;  Polden  v.  Bastard  (1865),  L.  R. 
1  Q.  B.  156,  above,  p.  95  :  Wheeldon  v. 
Burrows  (1879),  L.  R.  12  Ch.  Div.  31, 
below,  p.  145  ;  cf.  Daniel  v.  Anderson 
(1862),  31  L.  J.,  Ch.  610. 
(e)   Above,  pp.  97,  99. 


opinion. 
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Implied  pram        ["The    judgment  of    1!  ram  well,  B.,"  wrote   Mr.   Willes,  "in 
'-         v.  Warding    a),  explains  the  principle  upon  which  it  is  to  be 

Mr. Will  determined  whether  the  doctrine  discussed  in  this  section  of  the 

text  applies  to  any  particular  ease.  He  said,  '  With  regard  to 
the  right  of  way  ....  the  plaintiff's  title  was  derived  from  the 
Lease  ;  and,  unless  the  lease  granted  the  right  of  way,  it  did  not 
exist.  It  did  not  grant  the  right  in  terms;  and  the  only  way  in 
which  it  could  grant  it  was,  that  the  condition  of  the  premises  at 
the  time  the  Lease  was  granted  showed  that  it  was  intended  that 
the  right  of  way  should  be  exercised,  upon  the  principle  of  law 
that,  by  the  devolution  of  two  tenements  originally  held  in  one 
ownership,  a  right  of  way  to  a  particular  close  or  gate  would, 
as  an  apparent  ami  continuous  easement,  pass  to  the  owner  and 
occupier  of  both  of  them.  But  I  think  that  the  way  in  question 
was  not  a  continuous  and  apparent  easement  within  the  principle 
of  law;  and,  therefore,  I  arrive  at  the  conclusion  that  there  was 
no  evidence  of  the  right  of  way  alleged  in  this  case.  I  found  my 
opinion  upon  the  condition  of  the  premises  at  the  time  the  lease 
was  granted,  ....  there  being  then  only  excavations  for 
foundations,  with  openings  which  were  wholly  of  an  uncertain 
character  and  would  have  been  equally  appropriate  for  a  door,  a 
window,  or  any  other  of  the  purposes  to  which  such  an  opening 
might  possibly  be  applied  '  (L). 

"  The  reasoning  of  the  learned  Baron  may  seem  to  be  incon- 
sistent with  the  authorities  already  referred  to  (c),  which  confirm 
the  opinions  expressed  by  the  author  in  the  second  edition  of  this 
work,  that  upon  the  severance  of  a  tenement  there  is  no  implied 
grant  of  such  easements  as  ordinary  ways.  But  the  inconsistency 
is  only  apparent,  it  being  obvious  that  there  are  some  cases 
of  ways  where  the  necessary  and  permanent  dependence  of  a  house 
upon  an  adjoining  tenement  is  exhibited  by  some  permanent  sign, 
i.e.,  'part  of  the  structure,'  for  the  enjoyment  of  which  a  way  is 
necessary  ;  as,  for  instance,  in  the  case  of  two  adjoining  houe 
where  the  coal  shoot  used  for  rilling  the  cellar  of  one  opens  in  the 
yard  of  the  other;  or  in  the  case  of  two  adjoining  houses 
standing  in  a  garden,  the  hall  doors  of  the  houses  opening  into 

(a)    ls.'s,  z~  I..  .1.  K\cli.  292.  the  hotiHp,  the  mere  lease  of  the  house 

('<)    In  the  sail;  Look,  0.  B.,  would  furry  with  it  the  right  to  use  1 I" 

expreflppcl  hi«  opinion  that,  "if  ■  man  w:iv,  us  pari  of  ita  oonstrnotion ; "  but 

builds  a  house,  and  there  is  actually  u  intimated  thai  the  Oonrl  was  not  quite 

v.:iv  need,  or  obvionelj  and  manifestly  agreed  upon  tbie  principle. 
inti-nded  to  be  need,  by  the  ooonpieraof  Above,  p.  121,  note  (<i). 
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[the  garden,  and  there  being  ways  from  the  hall  doors  to  the  high   implied  grant 
road.     If  in   the  first  case  the  owner  conveys  one  house  to  a 
purchaser,  or  if  in  the    latter    case    the    owner    of   the   houses      Mr.Willes' 

...  opinion. 

and  garden  conveys  one  house  to  a  purchaser,  it  is  presumed  that 
he  could  not  in  the  first  case  prevent  the  purchaser  from  filling 
his  cellar  through  the  shoot,  nor  in  the  second  from  getting  into 
the  highway  from  his  hall  door  through  the  garden,  because  in 
the  first  the  coals  might  be  brought  through  the  door,  or  in  the 
second  because  there  happened  to  be  a  back  entrance  through 
a  stable  yard  from  a  mews  in  the  rear,  so  as  to  prevent  a  way  of 
absolute  necessity  from  being  set  up  through  the  garden. 

"Even  in  the  case  of  drains,  referred  to  in  the  authorities 
already  cited,  the  easement  is  not  strictly  '  continuous ; '  the 
drain  is  not  always  flowing,  but  there  is  a  necessary  and 
permanent  dependence  of  the  house  upon  it  for  its  enjoyment  as 
a  house,  in  the  state  in  which  it  is  at  the  time  of  the  conveyance. 
Nor  is  any  distinction  drawn  between  drains  arising  by  the  act  of 
man,  and  those  from  natural  causes,  as  rain  water. 

"  In  the  case  of  a  landlocked  house  there  is  an  absolute 
necessity  for  a  right  of  way  to  it.  In  such  cases  as  Pyer  v. 
Carter  (a)  there  is  not  an  absolute  necessity,  for  the  plaintiff 
might  have  made  a  drain  through  his  own  land  for  a  mere  trifle. 

' '  Richards  v.  Rose  (b)  was  treated  as  a  case  of  absolute 
necessity. 

«  Worthing  ton  v.  Gimson  (c),  was  a  case  where  there  were  two 
roads  to  a  market  town  from  a  farm,  the  only  difference  being 
that  one  was  shorter  than  the  other.  A  claim  of  a  right  of  way 
into  the  shorter  was  set  up,  on  the  ground  that  the  existence  of  a 
cart  way  at  the  time  of  the  conveyance,  indicating  that  the 
shorter  way  had  been  used  before  the  conveyance  of  the  farm, 
together  with  the  fact  of  the  user,  were  sufficient  to  bring  the  case 
within  the  rule.  The  distinction  between  such  a  case, — where 
the  farm  might  be  perfectly  well  enjoyed  as  a  farm  with  either 
road,  and  that  (which  has  been  put)  of  the  house  where  the  use 
of  a  way  from  the  front  door  to  a  highway,  though  not  absolutely 
necessary  (as  in  the  case  of  a  landlocked  tenement),  is  necessary 
in  order  that  the  house  may  be  enjoyed  in  the  ordinary  manner 
as  a  dwelling-house  at  all, — is  obvious.     But,  in  truth,  the  point 

(a)  1S57,  1  H.  &  N.  916 ;  below,  p.  (c)  1860,  2  E.  &  E.  618 ;  below,  p. 
139.                                                                      130. 

(b)  1853,  9  Esch.  218;  below,  p.  140. 


opinion. 


124  ACQUISITION    OF    BASEMENTS. 

Implied  grant    [was  not  raised,  because  the  question  of  necessity  was  not  left  to 
the  jury,  doubtless  for  want  of  evidence  upon  it. 
■vales'         "Fheyaey    v.    Vieary     a     was   a    peculiar    case,   which    was 
ultimately   compromised    upon    terms,  nor   was   the   question  of 
necessity  ever  left  to  the  jury.      If  it  had  been,  the  Court  would 
had  an  opportunity  of  dissenting  from  HinchcUffe  v.  Earl 

Kinnoul 

"  There  appear  to  be  two  classes  of  cases. 

"1.  "Where  there  is  no  absolute  necessity  for  the  right  claimed, 
but  when'  the  tenement  Is  bo  constructed  as  that  parts  of  it 
involv  dependence,  in  order  to  its  eujoyment  in  the 

state  it  is  in  when  sold,  upon  the  adjoining  tenement. 

"  -J.  Where  there  is  an  absolute  necessity,  as  in  the  case  of  a 
landlocked  tenement,  or  in  such  cases  as  Richards  v.  Hose,  where 
the  houses  could  not  exist  as  houses  at  all  without  mutual 
support. 

"  The  first  class  of  cases  are  those  which  the  author  describes 
under  the  head  of  disposition  of  owner  of  two  tenements  ;  and  it 
is  a  question  of  fact  for  a  jury  to  say  whether  the  easement 
claimed  is  necessary  for  the  use  of  the  house,  or  any  part  of  it. 

"  It  seems  that  there  are  some  cases  of  ways  which  would  fall 
within  the  first  class,  namely,  ways  which  are  essential  to  the 
enjoyment  and  use  of  those  things  which  are  the  subject  of  the 
grant,  as  in  the  case  put  of  the  coal  shoot  and  hall  door.  The 
judgment  of  the  Court  of  Common  Pleas  in  Hinchclife  v.  Earl  of 
Kinnoul  (b)  is  conclusive  upon  this  point.  It  is  obvious  that  a 
hall  door  is  as  necessary  to  the  convenient  enjoyment  of  a 
dwelling-house  for  entrance  by  the  hall,  as  a  coal  shoot  for 
putting  coals  into  the  cellar,  and  that  neither  are  the  less  so 
because  persons  may  get  into  the  house  through  a  stable 
and  kitchen,  or  may  bring  their  coals  in  through  the  doors  or 
windows;  and  a^,  in  HinchcUffe  v.  Earl  of  Kinnoul,  the  Court 
was  of  opinion  that  a  right  of  way  to  the  coal  shoot  would 
be  implied,  the  jury  having  found  that  a  right  of  way  to  it 
•••<•,  98ary,BO  it  should  seem  that  it  would  also  have  held  that 
it  would  be  implied  to  the  hall  door  in  the  case  suggested  above. 

"The  judgment  in  Hinchcliffi  v.  Earl  of  Kinnoul  establishes, 
that,  upon  the  conveyance  ot  a  house 'consisting  of  certain  parts/ 

L847   L6   •!■  below,  p.  L888   5  Biag.  N.  0. 1 ;   below,  p. 

129.  126. 
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[easements  necessary  to  the  use  of  those  parts,  as  they  actually    implied  grant 
stood  at   the    time   of    the   conveyance,  pass   by   implied  grant       of  ways. 
without  reference  to  the  question  of   absolute  necessity,  in  the     Mr-  Wines' 
sense   that  the   person  to  whom   the  house   is  conveyed  might        °Pimon- 
possibly  be  able  so  to  alter  the  construction  of  the  house  as  to  be 
able  to   dispense  with   those    easements ;    and,    as  it  has   been 
already  pointed  out,  the  same  question  was  never  really  raised 
either  in  Pheysey  v.  Vicary,  or  Worthington  v.  Gimson." 

The  above  observations  were  to  some  extent  new  when  they  The  cases  to 
were  advanced  in  a  former  edition  of  this  work;  and,  although  be considered- 
their  importance  is  somewhat  lessened  by  the  new  statutory  im- 
portation into  every  conveyance  of  a  grant  of  ways  "  used  and 
enjoyed  "  with  the  tenement  granted  (a),  it  is  still  worth  while  to 
collect  all  the  cases  bearing  upon  the  point,  and  to  consider  how 
far  the  observations  in  question  are  supported  by  authority.] 

In  11  H.  4,  5,  pi.  12,  Hank  demanded  of  Huls :  "If  a  man  Year  Book. 
has  a  way  appendant  to  his  frank  tenement  to  go  over  the  land  of 
another,  if  he  purchases  the  land  in  which  he  has  the  way,  and 
afterwards  the  same  land  in  which  he  had  the  way  passes  into 
strange  hands,  if  he  shall  still  have  the  way  or  not  ? "  Huls 
says :  "  He  shall  have  it  and  use  it,  for  that  a  way  is  more 
necessary  to  a  man  than  any  other  appendant ;  but,  if  it  had  been 
common  appendant,  it  would  have  been  extinct  in  perpetuum." 
Hank  :  "  In  this  regard  I  don't  see  any  diversity,  for  without 
having  pasture  for  any  beasts  my  land  cannot  be  (gayne) ;  so  one 
is  as  necessary  as  the  other."  Culpepper  :  "  The  unity  of  pos- 
session in  the  one  case,  as  well  as  the  other,  extinguishes  every- 
thing." Hank :  "  A  man  cannot  have  appendancy  in  his  own 
soil;  and  when  he  purchases  the  land  in  which  he  has  the  way, 
the  way  is  no  longer  appendant,  for  he  may  make  what  ways  he 
pleases  in  his  own  soil,  though  he  had  not  any  there  before,  by 
reason  of  the  property  which  he  has  in  the  soil,  by  which  the 
appendancy  is  extinct;  and  if  the  appendancy  be  extinct,  and 
the  appendancy  is  the  reason  of  the  title,  ergo  the  way  is  gone 
for  ever." 

[In  Morris  v.  Edging  ton  (b),  the  tenant  of  a  public-house  sued  Morris  v. 
his  landlord  for  obstructing  a  way  demised  by  the  lease.     The     ' :/"' 
greater  part  of  the  premises  demised  lay  on  the  west  side  of  a 
gateway ;   but  they  also  comprised  a  tap-room  to  the  east  of  the 

(")  Above,  p.  75.  (b)  1S10,  3  Taunt.  24;  12  E.  R.  579. 
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Implied  grant  [same  gateway.  When  the  gate  was  shut,  tin-  tap-room  might  be 
ofwavs.  approached  by  entering  the  coffee-room  in  the  western  part  of 
the  premises,  and  passing  out  and  across  the  gateway  to  the 
stern  Bide.  But  the  obvious  and  usual  approach  to  the  tap- 
room from  the  street  was  through  the  open  gateway,  upon 
entering  which  the  door  of  the  tap-room  was  seen  on  the  eastern 
side  of  it,  with  a  finger-board  pointing  and  directing,  "To  the 
tap-room."  The  lease  to  the  plaintiff,  which  included  the  tap- 
room, gave  the  lessee  a  right  of  way  through  the  lessor's  yard 
King  beyond  the  gat -way  to  some  cellars  lying  at  the  back,  but 
DO  express  right  of  way  to  the  tap-room;  and  the  gateway  and 
yard  were  expressly  reserved  to  the  lessor. 

The  lessor  having  shut  the  gates  at  nightfall  for  the  protection 
of  the  cows  in  the  yard,  and  thus  deprived  the  lessee  of  some  of 
his  custom,  this  action  was  brought.  The  plaintiff  obtained  a 
verdict,  and  the  Court  of  Common  Pleas  refused  to  set  it  aside. 

"  I  say  nothing,"  said  Mansfield,  C.  J.,  "  of  what  is  a  way  of 
necessity;  I  know  not  how  it  has  been  expounded.  But  it  would 
not  be  a  great  stretch  to  call  that  a  necessary  way  without  which 
the  most  convenient  and  reasonable  mode  of  enjoying  the  pre- 
mises could  not  be  had.  Then  what  are  the  circumstances  of 
this  case?  First,  it  is  much  more  convenient  for  anyone  to  go  to 
the  tap-room  through  the  gateway  than  through  the  coffee-room. 
And  it  is  much  more  convenient  to  carry  out  beer  through  the 
gateway  than  through  the  coffee-room.  Can  it  then  be  doubted 
that  the  intent  was  to  give  the  same  use  of  the  way  over  the  gate- 
way as  the  lessor  before  used  to  have  ?  .  .  .  .  The  argument 
founded  on  the  expression  of  the  special  right  of  way  goes  too 
far;  for,  if  it  deprives  the  plaintiff  of  this  way,  it  deprives  him 
of  all  ways  to  the  tap-room."  The  argument  founded  on  the 
reservation  of  the  gateway  was  disposed  of  by  Lawrence,  J.,  on 
the  same  ground. 

This  case  is  not  conclusive  on  the  point,  as  it  is  sufficiently 
supported  by  the  principle  that,  some  way  being  necessary,  the 
most  usual  and  convenient  should  be  taken.  But  the  dictum  of 
►Sir  .1.  Man-li'-ld  is  <>f  Lrreat  importance. 
Eineh  ft  v.  In  HincheUfi  v.  Earl  of  Kinnoul  {a)  it  appeared  that  in  the 
year  L819  Bar!  Grosvenor,  who  was  entitled,  in  reversion  ex- 
pectant  on  a  ground  lease  expiring  in  1-21,  to  a  messuage  and 
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[an  adjoining  passage,  demised  the  messuage  to  the  plaintiff  (who   Implied  grant 

was  then  in  possession  as  under-lessee)  for  a  term  to  commence       of  wa7s- 

on    the    expiration    of    the    ground    lease.     Shortly   afterwards,    Hinchcliffer. 

namely,  in  1822,  Earl  Grosvenor  demised  the  passage  to  Viscount       zSol 

Hampden  (who  was  also  in  possession  under  the  ground  lease) 

for  a  term  to  commence  on  or  about  the  expiration  of  the  ground 

lease.     It  appeared  that,  at  the  time  of  the  execution  of  the  lease 

of  1819,  the  plaintiff's  messuage  included  a  coal  shoot  or  coal 

hole  opening  into  the  passage,  a  water-pipe  under  the  passage, 

and  two  other  pipes  running  down  the  wall  of  the  house  over  the 

passage— all  which,  according  to  the  finding  of  the  jury,  were 

necessary  for  the  convenient  and  beneficial  use  and  occupation  of 

the  messuage.     The  occupiers  of  the  messuage  had  long  used  the 

passage  for  filling  their  coal  cellar  ;  and  the  jury  expressly  stated 

that  the  coal  shoot  could  not  be  used,  and  the  needful  repairs  to 

the  pipes  could  not  be  done,  without  passing  and  repassing  over 

the  passage.     The  plaintiff's  lease  described  the  messuage  as 

abutting  on  the  passage  (a),  and  contained  a  covenant  by  the 

lessee  to  repair  the  messuage  and  cleanse  the  pipes. 

Upon  these  facts,  the  Court  of  Common  Pleas  held  that  the 
plaintiff  was  entitled,  by  the  legal  operation  of  the  lease,  to  a 
right  of  way  over  the  passage  for  the  purpose  of  using  the  coal 
shoot  and  cleansing  and  repairing  the  pipes.  "  We  are  of 
opinion,"  said  Tindal,  C.  J.,  "  that,  upon  the  facts  found  in  the 
special  verdict,  such  right  (the  right  of  way)  did  pass  as  a  neces- 
sary incident  to  the  subject-matter  actually  demised,  although  not 
specially  named  in  the  lease.  The  rule  laid  down  in  Plowden's 
Comm.  16  a.,  is  '  that  by  the  grant  of  anything  conceditur  et  id 
sine  qua  res  ipsa  haberi  non  potest ;  as,  if  one  grant  his  trees,  the 
grantee  may  enter  upon  his  land  for  the  cutting  down  and  carrying 
them  away/  for  which  the  authority  of  the  Year-book,  2  Rich.  2, 
is  cited.  And  again,  Twisden,  J.,  in  Pomfret  v.  Ricroft  (b),  lays 
down  the  rule  of  law  to  be  '  where  the  use  of  a  thing  is  granted, 
everything  is  granted  by  which  the  grantee  may  have  and  enjoy 
such  use.  So,  if  a  man  gives  me  a  licence  to  lay  pipes  of  lead 
in  his  laud  to  convey  water  to  my  cistern,  I  may  afterwards 
enter  and  dig  the  land  to  mend  the  pipes,  though  the  soil  belongs 


(a)  This  fact  waB  not  adverted  to  in       principle    see  further  below,  Part  IV 
the  judgment ;  but  see  above,  p.  97.  Chap   II 

(b)  1681,    1    Saund.    322.     Ou    this 
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Impliedprant  [to  another  and  Met  to  me.'  Now,  in  the  present  case,  the  jury 
have  found  expre.^lv  bv  their  verdict  that  the  passing  and  re- 
Hmchc  v.  passiDg  0Ter  the  way  or  passage  is  not  merely  convenient  but 
necessary  ■  for  the  use  of  the  ooal  Bhoot  and  of  the  pipes,  and  for 
the  repairing  and  amending  the  same  and  the  side  or  wall  of  the 
house  ; '  to  the  performance  of  which,  it  is  also  to  be  observed, 
the  lessees  are  expressly  bound  by  the  covenant  entered  into  by 
them  with  the  lessor  by  the  same  lea 

"Since,  thei  as  it  appears  to  us,  the  right  in  question 

passed  to  the  lessees  under  the  reversionary  lease  of  1819,  as  in- 
cidental tu  the  enjoyment  of  that  which  was  the  clear  and  mani- 
fest subject-matter  of  demise,  it  becomes  unnecessary  to  consider 
the  question  argued  at  the  bar  before  us,  how  far  the  same  right 
might  or  not  pass  to  the  lessees  under  the  express  words  used  in 
the  lease  itself,  as  an  '  appurtenant  unto  the  said  piece  or  parcel 
of  ground,  messuage  or  tenement,  erections,  buildings,  and 
premises,  belonging  or  appertaining' ?  There  are  strong  autho- 
rities in  the  law  books  to  show  these  words  capable  of  a  wider 
interpretation,  and  of  carrying  more  than  is  'an  appurtenant '  in 
the  strict  sense  of  that  word,  where  such  interpretation  is  neces- 
sary in  order  to  give  that  word  some  operation ;  such  are  the 
cases  in  Moore's  Rep.  682  (a),  Archer  v.  Bennett  (b),  Hill  v. 
Grainge  (c),  and  others.  But  we  think  it  at  once  sufficient,  and 
at  the  same  time  safer,  to  rely  upon  the  ground  on  which  we 
have  already  held  that  the  right  claimed  by  the  plaintiff  may  be 
supported,  and  to  give  no  opinion  upon  this  second  point  (d). 

"  Upon  the  whole,  it  appears  ....  that,  if  the  words  of  the 
lease  will  admit  of  such  construction  (i.e.,  of  being  construed  as 
conferring  the  right  claimed),  it  was  the  apparent  intention  of 
the  parties  to  that  instrument,  arising  from  the  state  and  circum- 
stances of  the  property  and  the  language  of  the  instrument  itself, 
that  they  should  be  so  construed." 

(a)  The  case  referred  to  is  Br  (b)   1676,  1  Lev.  131  ;  Sid.  211.    This 

\ltt  and  is                    M  follows: —  is  a  case  of  parcels. 

"  I'n  conduit  pur  le  porter  de  ewe  al  un  (c)   Plowd.  Comm.  170.    The  passage 

meason  voit  |                  erne  ison  per  le  referred  t<>  appears  to  be  a  disooasion 

parol  appurtenant,  c  1'ownor  f oit  vener  of   the  question   whether   land    cm    be 

en  a                     oeo  mender,  mcs  il  doit  properly  described  as  appurtenant  to 

ceo  f                                     emps  ;  et  ceo  land. 

sanh    ipeeial    prescription    on   special  (<')  The  cases  cited  certainly  do  not 

grant. —  l'er  Curiam."                      i  to  seem  to  sapport  the  argument  referred 

belike  A               v.  Oho                  |  li-ove,  to,  which  could  not,  it  is  conceived,  be 

p.  103),  and  no  authority  for  the  case  of  successfully  advanced   at   the   present 

a  way.  day  I  U,J,J\  ''•  i '•  ~:'- 
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[In  the  case  of  Pheysey  v.  Yicary  (a),  there  were  two  houses,  con-  implied  grant 
tiguous  to  the  highway,  of  which  there  had  been  unity  of  owner-  of  wa7s- 
ship.  By  will,  the  owner  of  both  devised  one  to  the  plaintiff  and  Pheysey  v. 
one  to  the  defendant,  each  with  "  the  appurtenances  thereunto 
belonging."  During  the  unity,  and  at  the  time  of  the  severance, 
there  was  a  hard  carriage-drive  used  in  common,  and  continued 
in  front  of  the  defendant's  house  to  the  plaintiff's  front  door. 
The  plaintiff  had  another  entrance  at  the  back  of  his  house.  It 
was  contended  for  the  plaintiff  that,  on  the  severance,  a  right 
existed  to  continue  to  have  the  way  which  had  been  used  during 
the  joint  ownership ;  for  it  was  an  easement  of  a  permanent 
nature,  "  stamped  upon  the  land,"  and  as  apparent  as  a  right  of 
watercourse.  The  case  was  ultimately  compromised,  the  judges 
intimating  that  they  might  order  a  new  trial,  to  try  whether  the 
way  claimed  was  necessary  to  the  convenient  occupation  of  the 
plaintiff's  house.  In  the  course  of  the  argument,  Parke,  B., 
asked:  "Is  the  way  contended  for  by  the  plaintiff  to  be  con- 
strued as  of  absolute  necessity  for  access  to  property  in  its  strict 
sense,  as  in  the  older  cases,  or  as  necessary  to  the  convenient 
enjoyment  of  his  dwelling-house  with  reference  to  its  condition 
at  the  time  the  testator  had  the  lease  of  it,  as  put  in  Morris  v. 
Edgington  (&)  by  Sir  James  Mansfield,  who  says  '  it  would  not  be 
a  great  stretch  to  call  that  a  necessary  way  without  which  the 
most  convenient  and  reasonable  mode  of  enjoying  the  premises 
could  not  be  had '  ?  One  or  other  of  the  ways  then  in  question 
was  essential  to  the  use  of  the  house,  and  the  Court  ruled  that 
the  most  convenient  of  these  was  that  way  of  necessity  to  which 
the  party  was  entitled.  That  decision  is  confirmed  in  Barlow  v. 
Rhodes  (c),  which  shows  that  the  way  asserted  in  Morris  v.  Edg- 
ington might  be  so  asserted  as  a  way  of  necessity."  Alderson,  B.  : 
"  Had  this  been  not  a  dwelling-house,  but  a  field  used  for  tillage, 
the  way  which  would  pass  must  be  such  as  would  enable  the  owner 
to  use  the  field  in  every  possible  way,  e.g.,  to  get  wagons,  &c,  in. 
Then,  in  this  case  of  a  dwelling-house,  must  not  the  way  be  such 
as  would  enable  him  to  get  conveniently  to  every  part  of  it  ?  " 

The  decision  in  James  v.  Plant  (d)  turned  upon  a  grant  of  James  v. 
ways  "  usually  held,  used,  occupied,  or  enjoyed,"  with  the  quasi-      a,lt" 
dominant  tenement.     The  case  was  decided  upon  demurrer  ;  and 

(a)  1847,  16  M.  &  W.  484.  (c)  1833,  3  Tyr.  280. 

(b)  1810,  3  Taunt.  31 ;  12  R.  R.  579;     (d)   1836,  4  A.  &  E.  749. 
above,  p.  125. 

G.  10 
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Implied  grant    [it  does  not  appear  whether  there  was  any  "  visible  sign  "  of  the 
of  ways,        existence  of  the  way. 

In  Worthington  v.  Crimson  (a),  two  farms  had  belonged  to  two 
persons  as  joint  owners,  and  the  occupier  of  one  of  them  had  long 
used  a  way  over  the  other.  It  does  not  appear  whether  there  was 
a  hard  or  visible  track  ;  but  the  way  had  been  regularly  used  for 
many  years.  It  was  held  that,  upon  a  partition  under  which  the 
farms  were  conveyed  to  separate  owners  in  severalty,  there  was 
no  implied  grant  of  the  right  to  use  the  way.  Crompton,  J.,  after 
quoting  with  approbation  the  author's  distinction  between  con- 
tinuous and  apparent  easements  on  the  one  side  and  ways  on  the 
other  (b),  continued  : — "  It  is  said  that  this  way  passed,  as  being 
an  apparent  and  continuous  easement.  There  may  be  a  class  of 
easements  of  that  kind,  such  as  the  use  of  drains  or  sewers,  the 
right  to  which  must  pass,  when  the  property  is  severed,  as  part 
of  the  necessary  enjoyment  of  the  severed  property.  But  this  way 
is  not  such  an  easement.  It  would  be  a  dangerous  innovation 
if  the  jury  were  allowed  to  be  asked  to  say,  from  the  nature  of  a 
road,  whether  the  parties  intended  the  right  of  using  it  to  pass." 

Pearson  v.  in   pearson  v.   Spencer   (c),   the  plaintiff   and    the    defendant 

claimed  under  the  same  devisor.  The  only  way  to  the  defendant's 
land  was  through  the  plaintiff's.  The  devise  to  the  defendant 
made  no  mention  of  ways ;  but  there  was  a  road  through  the 
plaintiff's  land  which  the  devisor  had  used,  and  which  for  some 
distance  skirted  the  hedge  of  the  defendant's  land  until  it  came 
to  a  gate ;  and  the  question  was,  whether  the  defendant  had  a 
right  of  way  along  the  road  used  by  the  devisor,  or  only  up  to 
the  point  where  it  joined  his  hedge.  The  Exchequer  Chamber 
say,  "We  sustain  the  judgment  of  the  court  below  on  the  con- 
struction and  effect  of  James  Pearson's  will,  taken  in  connexion 
with  the  mode  in  which  the  premises  were  enjoyed  at  the  time  of 
the  will.  The  testator  had  a  unity  of  possession  of  all  this  pro- 
perty. He  intended  to  create  two  distinct  farms,  with  two  distinct 
dwelling-houses,  and  leave  one  to  the  plaintiff  and  the  other  to  the 
party  under  whom  the  defendant  claims.  The  way  claimed  by  the 
defendant  was  the  sole  approach  that  was  at  that  time  used  for 
tin,'  house  and  farm  devised  to  him.  Then  the  devise  of  the  farm 
contained,  under  the  circumstances,  a  devise  of  way  to  it,  and  we 
think  the  way  in  question  passed  with  that  devise.    It  falls  under 

.    |    I860,   ^   i:    <t  E.  Ciy  ;  29  L.  J.,  (<-)   1862,  1  B.  &  S.  571  ;   affirmed  in 

Q    B.  116.  error,  3  B.  A  S.  7b  1. 

('■)  Above,  p.  10U. 
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[the  class  of  implied  grants  where  there  is  no  necessity  for  the  Implied  grant 
right  claimed,  but  where  the  tenement  is  so  constructed  as  that       oi  wayB' 
parts  of  it  involve  a  necessary  dependence,  in  order  to  its  eni'ov-      Pearson  v. 
ment  in  the  state  it  is  in  when  devised,  upon  the  adjoining  tene- 
ments.    These  are  rights  which  are  implied,  and  we  think  that 
the  farm  devised  to  the  party  under  whom  the  defendant  claims 
could  not  be  enjoyed  without  dependence  on  the  plaintiff's  land 
of  a  right  of  way  over  it  in  the  customary  manner." 

In  Langley  v.  Hammond  (a),  the  defendant,  having  taken  a  Langley  v. 
surrender  of  part  of  a  farmyard  adjoining  her  premises,  with  the 
appurtenances  "used  and  enjoyed"  with  the  part  surrendered, 
claimed  the  right  to  use  a  road  running  through  the  remainder  of 
the  surrenderor's  property.  The  way  was  to  some  extent  defined, 
but  does  not  appear  to  have  been  hard  and  gravelled.  The  de- 
fendant's contention  was  negatived,  two  of  the  judges  deciding 
the  case  on  the  authority  of  Thomson  v.  Waterlow  (b).  But 
Bramwell,  B.,  gave  judgment  as  follows  : — 

"  I  also  think  this  rule  must  be  discharged.  I  am  not  prepared 
to  say,  and  I  do  not  understand  the  Master  of  the  Rolls  to  have 
decided,  that  a  right  of  way  could  not  pass  under  words  such  as 
those  here  used,  even  though  there  had  always  previously  been 
unity  of  ownership  and  of  possession.  And  should  the  case  arise, 
I  should  wish  for  time  to  consider  before  I  assented  to  the  doc- 
trine supposed  to  have  been  laid  down.  Suppose  a  house  to 
stand  100  yards  from  a  highway,  and  to  be  approached  by  a  road 
running  along  the  side  of  a  field,  used  for  no  other  purpose,  but 
only  fenced  off  from  the  field,  which  I  assume  to  be  the  property 
of  the  owner  of  the  house.  I  should  wish  for  time  to  consider 
before  deciding  that  on  the  conveyance  of  the  house  the  right  to 
use  the  road,  not  being  a  way  of  necessity,  would  not  pass  under 
such  words  as  these.  The  ground  on  which  I  think  this  rule 
ought  to  be  discharged  is,  that  there  is  here  really  no  defined 
road.  It  is  said  that  it  is  hard  and  gravelled,  but  in  truth  as  soon 
as  you  turn  out  of  West  Street,  you  do  not  come  into  what  is  a 
road  and  nothing  else,  kept  for  no  other  purpose,  but  into  a  rick- 
yard,  where  the  occupier  could,  and  no  doubt  did,  go  in  any 
particular  direction  he  desired.  But  this  is  not  a  way  of  such  a 
definite  kind  as  will  pass  under  general  words ;  it  is  no  more  a 
way  (if  I  may  use  the  illustration)  than  the  short  cut  a  man  may 
take  across  his  room  from  the  piano  to  the  fireplace  is  a  way.     In 

(a)  1868,  L.  R.  3  Exch.  161.  (b)  See  above,  p.  85. 

10   2 
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[one  sense,  no  doubt,  it  is  a  way  which  he  may  use,  but  he  only 
uses  it  equally  witli  ways  in  other  directions,  by  virtue  of  bis 
rights  of  possession,  not  because  there  is  any  road  made  there,  but 
because  it  is  the  shortest  cut  to  the  place  he  wishes  to  get  to." 

In  IVatts  v.  Kelson  (a),  Lord  Justice  Mellish,  in  the  course  of 
the  argument,  made  the  following  observation:  ""When  a  man 
walks  over  his  own  land  in  a  particular  direction,  he  is  not  using 
anything;  he  is  merely  going  where  he  pleases  on  his  own  pro- 
perty. But  where  there  is  a  structure  erected  for  a  purpose 
connected  with  a  certain  part  of  his  property,  the  case  is  quite 
different.  I  am  not  satisfied  that,  if  a  man  construct  a  paved 
road  over  one  of  his  fields  to  his  house,  solely  with  a  view  to  the 
convenient  occupation  of  the  house,  a  right  to  use  that  road 
would  not  pass  if  he  sold  the  house  separately  from  the  field." 
And  in  giving  the  judgment  of  the  Court,  he  says:  "We  may 
also  observe  that,  in  Langley  v.  Hammond  (b),  Baron  Bramwell 
expressed  an  opinion,  in  which  we  concur,  that,  even  in  the  case 
of  a  right  of  way,  if  there  was  a  formed  road  made  over  the  alleged 
servient  tenement  to  and  for  the  apparent  use  of  the  dominant  tene- 
ment, a  right  of  way  over  such  road  might  pass  by  a  conveyance 
of  the  dominant  tenement  with  the  ordinary  general  words"  (c). 

In  both  of  these  cases,  the  conveyance  which  was  the  subject 
of  adjudication  included  ways  "used  and  enjoyed"  with  the 
alleged  dominant  tenement;  and  they  are,  therefore,  no  express 
authority  upon  the  effect  of  a  conveyance  without  those  words. 

The  case  of  Davies  v.  Sear  (d)  was  an  authority  in  favour  of  the 
implied  reservation  of  a  way,  the  "apparent  sign"  in  this  case 
being  an  archway  upon  the  quasi-dominant  tenement.  But  this 
case,  so  far  as  it  rests  on  the  doctrine  of  implied  reservation  pure 
and  simple,  must  now  be  deemed  to  be  overruled  by  Wheeldon  v. 
Burrows  (e). 

In  Brett  v.  dowser  (/)  the  plaintiff  sued  the  defendant  Clowser, 
among  other  things,  for  the  obstruction  of  a  right  of  way  claimed 
by  the  plaintiff  over  Clowser's  premises.  It  appeared  that 
Clowser,  who  had  occupied  his  premises  since  1867  under  an 
agreement  of  a  lease  entered  into  by  the  common  owner  of  the 


(a)  1870,  L.  R.  G  Ch.  at  pp.  172,  174. 
The  decision  did  not  depend  on  this 
point  (see  above,  p.  110). 

(b)  1868,  L.  R.  8  Kxch.  161. 

(r)  Cf.  Kay  v.  Omley  (187")),  L.  R.  10 
Q.  B.  8  "  Fry,  J.,  quoted  and  adopted 
these  dicta  in  Barkshire  T.Qrvbl  (lb81), 


L.  R.  18  Ch.  D.  GIG  ;  but  that  case  also 
was  not  decided  on  this  ground  (see 
above,  p.  90). 

(d)  1869,  L.  R.  7  Eq.  427. 

(e)  1879,  L.  E.  12  Ch.  Div.31;  below, 
p.  145. 

(/)  1830,  L  R.  5  C.  P.  D.  376. 
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[plaintiffs  and  defendant's  premises,  had  made  an  arrangement  with 
a  former  tenant  of  the  plaintiff's  premises,  which  was  expressly 
limited  to  the  duration  of  such  tenant's  interest,  under  which  a 
door  had  been  opened  from  part  of  the  plaintiff's  premises  into 
Clowser's  premises,  and  a  way,  leading  from  this  door  to  the 
high  road,  had  been  used  by  the  tenant  in  question  and  his 
customers.  In  June,  1878,  the  tenant's  interest  expired.  In 
September,  1878,  the  premises  occupied  by  him  were  re-let  to  the 
plaintiff,  with  all  ways,  &c,  belonging  or  appertaining  thereto. 
In  October,  1878,  Clowser  took  a  legal  demise  of  his  premises 
under  his  old  agreement.  The  plaintiff  claimed  a  right  of  way 
through  the  doorway  into  the  high  road. 

Denman,  J.,  in  giving  judgment  for  the  defendant,  said  that  the 
question  must  turn  upon  whether  the  lease  of  September  con- 
tained any  such  words  as  to  create  anew  the  right  of  way  claimed. 
M  It  was  contended  for  the  plaintiff  that  it  did,  because  the  way 
was  an  obvious  one,  passing  through  a  made  doorway  and  over 
a  defined  path,  and  being  in  actual  use  at  the  time  at  which  the 
lease  of  the  23rd  of  September,  1878,  was  made ;  and  a  dictum  of 
Bramwell,  B.,  in  the  case  of  Lang  ley  v.  Hammond  (a)  was  strongly 
relied  on.  That,  however,  was  a  case  in  which  the  words  of  the 
deed  in  question  were  these,  'together  with  all  ways  therewith' 
(i.e.,  with  the  premises)  '  now  used,  occupied,  and  enjoyed,' — 
words  which  render  the  dictum  wholly  inapplicable  to  the  present 
case.  The  words  of  the  lease  to  the  plaintiff  relied  upon  as  con- 
veying the  right  of  way  in  question  were  the  words  '  ways,  paths, 
passages,  easements,  commodities,  advantages,  and  appurtenances 
to  the  said  premises,  belonging  or  in  anywise  appertaining.'  It 
was  contended  that  the  way  in  question  passed  under  these 
general  words,  and  the  judgment   of  Lord  Justice  Mellish  in 

Watts  v.  Kelson  (b)  was  cited  in  support  of  that  contention 

Kay  v.  Oxley  (c)  was  also  relied  upon,  in  which  Lush,  J.,  speaks 
approvingly  of  the  view  taken  by  Bramwell,  B.,  in  Langley  v. 
Hammond.  But,  in  all  these  cases,  the  '  general  words,'  found 
in  the  conveyance,  which  were  relied  upon,  were  words  descriptive 
of  the  easements  in  question,  as  'with  the  premises  now  occupied 
or  enjoyed ; '  and  [they]  are  therefore  no  authorities  for  the 
plaintiff  in  the  present  case,  which  falls  within  the  doctrine  laid 


Implied  grant 
of  ways. 

Brett  v. 
Clcnvser. 


(a)   1868,  L.  R.  3  Exch.  at  p.  171  ; 
above,  p.  131. 


(6)  1870,  L.  B.  6  Ch.  App.  at  p.  174 ; 
quoted  above,  p.  132. 

(c)  1875,  L.  R.  10  Q.  B.  360. 
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[down  in  Worthington  v.  Gtoiwoti  (a),  Pearson  v.  Spencer  (o),  and 
Wheddon  v.  Burrows  (c),  that,  except  in  the  case  of  a  way  of 
necessity,  in  the  absence  of  any  reservation,  no  right  to  use  ways 
which  have  been  used  and  enjoyed  in  fact  passes  to  a  grantee  of 
the  land,  unless  there  be  something  in  the  conveyance  to  show 
an  intention  to  create  the  right  to  use  the  way  de  novo/' 

The  decision  in  Brett  v.  Clowser,  so  far  as  it  rests  on  the 
opinion  above  quoted,  appears  to  be  directly  contrary  to  the  dicta 
of  Bramwell,  B.,  Mellish,  L.  J.,  and  Lush,  J.,  above  quoted,  and 
in  fact  to  decide  the  point  under  discussion.  But  it  may  be 
observed  that  Mr.  Justice  Denman  does  not  seem  to  have  had 
before  him  the  cases  of  Hinchcliffe  v.  Earl  of  Kinnoul  and 
Pheysey  v.  Vieary,  above  quoted;  and  that  the  actual  decision 
in  Brett  v.  Clowser  is  sufficiently  supported  by  the  consideration 
that  at  the  date  of  the  plaintiff's  lease  the  adjoining  premises 
were,  by  virtue  of  the  agreement  of  18G7,  equitably  vested  in 
Clowser  (d). 

The  decision  in  Bayley  v.  Great  Western  Rail.  Go.  (e)  turned  on 

the  words  of  the  conveyance;  but  Chitty,  J.,  in  the  course  of  his 

judgment,  made  some  observations  which  bear   directly  on  the 

point  under  discussion.       "  Before  I  go  to  the  authorities,"  he 

says,  "  1  will  mention  the  following  point.     During  the  argument 

I  put  this  case  to  the  plaintiff's  counsel.     Assume  that  a  house 

abuts  on  a  private  road  belonging  to  the  owner  of  the  house,  with 

its  front  door  opening  on  to  the  private  road,  and  that  there  is 

an  ordinary  back  way  to  the  house,  so  that,  as  a  matter  of  fact, 

you  could  get  into  the  house,  not  by  the  front  door  in  the  ordinary 

way,  but  by  the  back  door.     If,  in  those  circumstances,  the  owner 

of  the  house  and  of  the  private  road  in  front  were  to  grant  the 

house,  and  the  deed  were  entirely  silent  as  to  the  private  road 

running  in  front,  would  the  grantee  of  the  house  have  a  right  of 

way?     The  plaintiff's  counsel   said  'No;'  and,  as  far  as  I  am 

aware,  there  is  no  express  decision  on  the  point.     But,  if   that 

point  should  ever  come  for  decision,  it  seems  to  me  it  will  be 

worthy  of  consideration,  whether  the  same  principle  which  applies 

to  the  grant  of  a  house  with  reference  to  light  should  not  apply 

to  the  grant  of  the  house  with  reference  to  a  way  of  this  kind.     I 


(a)  I860,  2  K.  A:  K.  618;  39  L.  J., 
Q.  B.  116. 

(6)  1862,  1  B.  i  S.  571  ;  3Ii.iS. 
761. 

(r)    1870,  L.  B.  12  Ch-  DlT.  II. 

(d)  Bee  Beddington  v.  Atlcr,  quoted 


above,  p.  112,  n. 

(c)  1884,  L.  11.  26  Ch.  D.  431 ;  cf.  per 
Bowen,  L.  J.,  at  p.  453,  and  Ford  v. 
Metropolitan  and  District  liailways 
(1886),  I..  It.  17  Q.  B.  Div.  12. 
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[am  assuming  that  in  such  a  case  there  is  a  front  door,  and  that  implied  grant 
the  private  road  is  the  usual  mode  of  access  to  the  house  as  a       of  wayB- 
house,  a  man  not  being  in  the  habit  of  approaching  his  own       Buyieyv. 
house  by  the  back  door.     I  quite  admit  that  in  point  of  law       Rail.  Co. 
there  is  a  difference  between   the  easement   of  light,  which   is 
always  permeating  the  open  spaces  which  form  the  windows  of  a 
house, — for  in  that  sense,  no  doubt,  the  easement  of  light  is  con- 
tinuous; whereas,  as  regards  a  right  of  way,  that  is  a  discon- 
tinuous easement,  because  a  man  is  not  always  walking  in  and 
out  of  his  front  door.     But  at  the  same  time  the  reason  why  the 
easement  of  light  passes  as  against  the  grantor  is  because  the 
grantor  has  granted  the  house  in  the  state  in  which  it  is.     It 
seems  to  me  there  is  strong  ground  for  holding,  if  the  point 
should  come  up  for  consideration,  that,  in  the  case  I  have  put  of 
the  right  of  way,  there  is  in  like  manner  a  grant  of  the  house  to 
be  used  as  the  house  stands,  and  that  the  ordinary  mode  of 
access  to  the  front  door  is  one  that  ough-t  to  pass.     But  that  is 
not  the  case  I  have  now  to  consider." 

In  Ford  v.  Metropolitan  Railway  Companies  (a)  the  point  arose,  Ford  v. 
but  not  directly  between  grantor  and  grantee.  The  plaintiffs  Metropolitan 
were  lessees  of  rooms  situate  in  the  back  block  of  a  house,  the 
usual  (but  not  the  only)  mode  of  access  being  through  a  passage 
and  hall  forming  part  of  the  front  block.  A  railway  company 
having,  under  their  compulsory  powers,  taken  down  the  front 
block  and  removed  the  hall,  it  was  held  that  the  plaintiffs  were 
entitled  to  compensation  for  loss  of  their  easement.  "It  was 
said,"  said  Bowen,  L.  J.,  "  that  this  mode  of  access  was  a  way  of 
necessity.  That  appears  to  me  to  be  an  imperfect  statement  of 
its  character.  A  right  of  way  of  necessity  is  a  right  which, 
arises  by  implication  ;  but  its  true  nature,  and  the  distinctions 
which  obtain  between  the  present  right  of  access  claimed  and  a 
right  of  way  of  necessity  is  explained  in  Pearson  v.  Spencer  (b). 
The  present  right,  using  the  language  of  Lord  Chief  Justice 
Erie,  falls  under  that  class  of  implied  grants  '  where  there  is  no 
necessity  for  the  right  claimed,  but  where  the  tenement  is  so 
constructed  as  that  parts  of  it  involve  a  necessary  dependence, 
in  order  to  its  enjoyment  in  the  state  it  is  in  when  devised,  upon 
the  adjoining  tenement.'  It  was  therefore  a  private  right  which 
the  occupiers  of  these  rooms  were  by  law  entitled  to  make  use 
of  in  connection  with  their  property." 

(a)  1886,  L.  R.  17  Q.  B.  Div.  12.  (6)  Above,  p.  130. 
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Implied  grant       [At  last,  in  Brown  v.  Alabaster  (a),  the  question  came  up  directly 
of  ways.       for  decision.     There,  a  lessee   of   two  plots  of  land,  A.  and  B., 
■  v  had  built  upon  B.  two  houses  with  gardens,  the  houses  fronting 

to  one  road  and   the  gardens  communicating  with   another  by 
garden-gates  and  a  back-way  formed  over  plot  A.     The  back- 
way,  though  not  the  only  access  to  the  houses  on  plot  B.,  was 
the  only  convenient  way  by  which  manure,  &c,  could  be  taken 
into  the  gardens,  and  was  admitted  to  be  essential  to  the  com- 
fortable enjoyment  of  the  houses.     The  houses  on  plot  B.,  with 
their  "rights,  easements,  and  appurtenances/'  were  conveyed  to 
the  defendant,  and  subsequently  plot  A.  to  the  plaintiff.     It  was 
held  that  the  defendant  was  entitled  by  implication  to  a  right 
of  way  over  the  back-road.     Mr.  Justice  Kay,  after  referring  to 
many  of  the  above  cases,  proceeded  :  " It  seems  to  me  that  the  law 
is  this — that  a  particular  formed  way  to  an  entrance  to  premises 
like  these,  f  Westbourne  '  and  '  Cottisbrook,'  which  leads  to  gates 
in  a  wall  part  of  these  demised  premises,  and  without  which  those 
gates  would  be  perfectly  useless,  may  pass  although  in  some  sense 
it  is  not  an  apparent  and  continuous  easement ;  or  rather  may 
pass — because,   being   a  formedroad,  it  is    considered   by  the 
authorities",  in  caseTTTI?e_this,  to  be  a  continuous  and  apparent 
easement — by  implied  grant  without  any  large  general  words,  or 
indeed  without  any  general  words  at  all.     Here  I  have  a  case  in 
which  these  two  gardens,  although  they  are  not  absolutely  in- 
accessible, are  inaccessible  except  through  a  part  of  the  house, 
unless  they  are  to  be  reached  by  the  gates  at  the  bottom  of  the 
gardens  communicating  with  this  formed  back-way.    That  it  was 
intended,   looking   at  all  the  facts,   that  the  persons  to  whom 
'  Westbourne  '  and  '  Cottisbrook  '  were  conveyed  should  have  the 
use  of  those  two  gates  and  of  this  back-way,  is,  to  my  mind, 
beyond  all  doubt.     Then,  although  I  agree  that  it  is  not  for  all 
purposes  a  way  of  necessity,  do  I  want  any  express  grant  ?     It 
seems  to  me  to  be  clear  on  the  authorities  that  an  express  gram 
i-  not  wanted  in  such  a  case  as  this.     Therefore  I  hold  that  the 
right  to  use  this  back-way  in  the  same  mode  as  it  was  usable  by 
the  occupiers  of  '  Cottisbrook'  and  'Westbourne  '  at  the  time  of 
the  grant  of   these   properties   did   pass   by  implied  grant,  and 
accordingly  this  c-a-,-  must  be  decided  on  that  footing." 

(.;)   L887,  L.  i£.  .*i7  ■  K).    Of.  584,wherethe  q  properly 

(1887),]     B.  20  Q.  B.  wai  in  mortgage  at  the  date  of  Burcr- 

Hiv.  l'j.".  cited  below,  p.  150 ;  and  <I>m.  anoe. 
.   ,  L  B.  (1891),  2  Q.  B. 
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[To  sum  up,  it  is  quite  clear  that  a  way  merely  used  with  the   implied  grant 
quasi-dominant  tenement  over  other  land  of  the  same  owner        of  ways. 
and  not  evidenced  by  any  apparent  sign,  will  not,  independently  Result  of  the 
of  the  Conveyancing  Act,  1881  (a),  pass  upon  a  conveyance  of  discuS8ion- 
the  quasi-dominant  tenement  without  special  words. 

Further,  it  is  not  clear  that  such  a  way  will  pass  if  the  only 
"apparent  sign"  be  the  state  of  the  road  on  the  quasi-servient 
tenement  itself.  A  hard  and  gravelled  road  is  indeed  "  apparent; " 
but  it  is  in  this  case  a  part,  not  of  the  tenement  conveyed,  but  of 
the  tenement  retained,  and  it  cannot  be  said  that  such  a  way,  by 
reason  merely  of  its  c<  apparent "  nature,  is  necessary  to  the  use 
of  any  part  of  the  tenement  conveyed. 

But  where  the  "  apparent  sign  "  of  user  is  a  part,  not  of  the 
tenement  retained,  but  of  the  tenement  conveyed, — such  as  a 
substantial  and  permanent  doorway,  or  a  formed  road  extending 
over  both  tenements, — there  is  authority  for  saying  that  the 
doctrine  of  implied  grant  applies. 

It  has  already  been  pointed  out  by  the  learned  author  that  Extinguish- 
there  is  no  distinction  between  the  different  kinds  of  easements 
as  to  their  being  extinguished  by  unity  of  ownership.  The 
distinction  is,  that  upon  a  severance  of  the  tenements  those 
easements  arising  from  'the  disposition  of  the  owner  of  two 
tenements/  and  easements  of  necessity,  are  created  de  novo  by 
implied  grant,  while  other  easements  require  express  words  of 
grant  to  create  them. 

(c.)  Implied  Reservation. 

It  was  the  opinion  of  the  author  of  this  treatise  that,  upon  a  The  author's 
1  .  opinion, 

severance  of  two  tenements  connected  by  some  apparent  sign  of 

servitude,  whether  by  the  grant  of  the  quasi-dominant  or  of  the 

quasi-servient  tenement,  an  easement  was  by  implication  created 

in   favour  of  the   quasi-dominant  property.     Looking  upon  the 

quasi-easement  as  a  quality  added  to  the  dominant  close  by  the 

owner   of   both   tenements,  he   held  that  this  quality  remained 

impressed  upon  it  for  the  benefit  of  either  grantee  or  grantor. 

And,  in  his  view,]  the  doctrine  that  both,  parties   are  equally 

bound    to    respect    the    disposition    of    the  property,   derive [d] 

additional  weight  from  its  coincidence  with  the  analogous  case  of 

easements  commonly  called  of  necessity,  which,  it  is  quite  clear, 

(a)  Above,  p.  75. 
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are  equally  implied  in  favour  of  both  parties.  [He  saw]  no 
reason  why  a  purchaser  should  not  exercise  caution  in  ascertaining 
what  easements  his  projected  purchase  is  liable  to  in  favour  of 
his  vendor,  as  well  as  in  favour  of  other  adjoining  owners. 

[This  opinion,  which  was  shared  by  Mr.  Willes,  must  now  be 
considered  to  be  overruled,  the  Courts  considering  that  the 
operation  of  the  doctrine  in  question,  on  a  sale  of  the  quasi- 
servient  tenement,  is  prevented  by  the  principle  that  "  a  man 
cannot  derogate  from  his  own  grant."  But  in  view  of  the 
importance  of  the  controversy,  it  is  worth  while  to  consider  the 
authorities  on  both  sides. 

In  Nicholas  v.  Chamberlain,  quoted  above  (a),  the  judgment  of 
the  Court  makes  no  distinction  between  the  case  where  the  quasi- 
dominant  tenement,  the  house,  is  sold  first,  and  the  case  where  it 
is  retained.] 

In  Riviere  v.  Bower  (b),  the  plaintiff  was  proprietor  of  a  house 
which  he  had  divided  into  two  tenements,  one  of  which  he 
demised  to  the  defendant,  retaining  the  other  in  his  own 
occupation ;  the  defendant  obstructed  a  window  which  the 
plaintiff  had  made  in  his  own  house  shortly  before  the  demise 
to  the  defendant.  On  the  part  of  the  defendant,  it  was  objected 
that  the  action  did  not  lie  unless  the  window  was  ancient. 
Lord  Tenterden  held  "that  the  action  was  maintainable  against 
a  person  holding  as  tenant,  for  an  obstruction  to  a  window 
existing  in  the  landlord's  house  at  the  time  of  the  demise, 
although  of  recent  construction,  and  that  although  there  was  no 
stipulation  at  the  time  of  the  demise  against  the  obstruction." 

In  Palmer  v.  Fletcher  (c),  Kelynge,  J.,  said,  suppose  the  land 
had  been  sold  first  and  the  house  after,  the  vendee  of  the  land 
might  stop  the  lights.  Twysden,  J.,  on  the  contrary,  said,  whether 
the  land  be  sold  first  or  afterwards,  the  vendee  of  the  land  cannot 
stop  the  lights  of  the  house  in  the  hands  of  the  vendor  or  his 
assignees,  and  cited  a  case  to  be  so  adjudged. 

In  Tenant  v.  (Joldwin  (d),  Lord  Holt,  as  reported  by  Lord 
Raymond,  said  :  "  As  to  the  case  of  Palmer  and  Fletcher,  if, 
indeed,  the  builder  of  the  house  sells  the  house  with  the  lights 
and  appurtenances,  he  cannot  build  upon  the  remainder  of  the 
ground  so  near  as  to  stop  the  lights  of  the  house;  and,  as  he 
cannot  do  so,  so  neither  can  his  vendee.     But,  if  he  had  sold  the 


(a)   Pa^e  103. 

(ft)   1824,  Ry.  A  Moo.  24;  27  U.K.  726. 

(c)  1615,  1  Lev.  122 ,  above,  p.  106. 


(>l)    17()"),  2  Lord  Raym.  1093  ;  S.  C 
1  Salk.  360;  6  Mod.  814 
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vacant  piece  of  ground  and  kept  the  house,  without  reserving  the 
benefit  of  the  lights,  the  vendee  might  build  against  his  house. 
But,  in  the  other  case,  where  he  sells  the  house,  the  vacant  piece 
of  ground  is  by  that  grant  charged  with  the  lights."  The  report 
of  the  same  case  by  Salkeld,  who  was  himself  counsel  in  the 
cause,  is  silent  as  to  any  such  dictum  ;  and,  from  the  report  in 
6  Mod.  314,  it  would  seem  that  the  Court  only  expressed  a  doubt 
upon  the  point.  "If  he  had  sold  the  vacant  ground  without 
reserving  the  benefit  of  the  lights,  the  Court  doubted  in  that 
case  that  the  vendee  might  build  so  as  to  stop  the  lights  of 
the  vendor,  because  he  had  parted  with  the  ground  without 
reserving  the  benefit  of  the  lights  ;  for  that  case  differs  from  that 
of  Palmer  v.  Fletcher." 

[In  Pyer  v.  Carter  (a)  the  defendant's  house  adjoined  the  Pyer v. Carter. 
plaintiff's,  and  the  action  was  for  stopping  a  drain  running  under 
both  houses.  The  two  houses  had  formerly  been  one,  and  were 
converted  into  two  by  a  former  owner,  who  conveyed  one  to  the 
defendant  and  afterwards  the  other  to  the  plaintiff.  At  the  time 
of  the  conveyances  the  drain  existed,  running  under  the  plaintiff's 
house  and  then  under  the  defendant's,  and  discharging  itself  into 
■the  common  sewer  ;  water  from  the  eaves  of  the  defendant's 
house  fell  on  the  plaintiff's,  and  then  ran  into  the  drain  on  the 
plaintiff's  premises  and  thence  through  the  defendant's  premises 
into  the  common  sewer.  The  plaintiff's  house  was  drained 
through  the  same  drain.  It  was  proved  that  the  plaintiff  might 
have  made  a  drain  direct  from  his  house  into  the  common  sewer, 
and  it  was  not  proved  that  the  defendant  when  he  purchased 
knew  of  the  position  of  the  drain. 

It  was  laid  down  by  the  Court  that,  where  the  owner  of  two  or 
more  adjoining  houses  conveys  one  to  a  purchaser,  such  purchaser 
will  be  entitled  to  the  benefit  of  all  drains  from  that  house,  and 
subject  to  all  the  drains  then  ''necessarily  used  "  for  the  enjoy- 
ment of  the  adjoining  house,  and  that  without  any  express 
reservation  or  grant,  inasmuch  as  the  purchaser  takes  the  house 
"  as  it  is  ; "  and  that  the  question  as  to  what  is  "  necessarily 
used  "  depends  upon  the  state  of  things  at  the  time  of  the  con- 
veyance, and  as  matters  then  stood  without  alteration.  And,  upon 
the  argument  urged  that  this  was  not  an  "  apparent  "  and  con- 
tinuous easement,  the  Court  said  that,  although  the  defendant  did 
not  know  of  the  existence  of  the  drain  at  the  time  of  the  con- 


(«)  1857,  1  H.  &  N.  916. 


140  ACQUISITION    OF    EASEMENTS. 

No  implied     [veyance  to  him,  yet  as  he  must  or  ought  to  have  known  that 
reservation.    t]iere  ^^  some  drainage  for  the  waters,  he  ought  to  have  inquired, 

Pyerv.O  >-->-.  and  the  Court  "agreed  with  "  the  author's  observation,  that  those 
things  are  apparent  which  would  be  so  upon  a  careful  inspection 
by  a  person  conversant  with  such  matters. 

In  the  case  above  cited  the  defendant  purchased  before  the 
plaintiff,  and  it  appears  from  the  judgment  of  the  Court  that  the 
priority  of  the  conveyances  in  order  of  time  was  considered 
immaterial  (a).] 

Richards  v.  In  Richards  v.  Rose  (b),  which  was  an  action  for  removing  the 

Rose'  support  to  the  plaintiff's  house,  it  appeared  that  the  plaintiff's 

and  defendant's  houses  adjoined  one  another  and  were  dependent 
upon  one  another  for  support.  Both  had  been  built  by  and  had 
belonged  to  one  person,  and  it  did  not  appear  which  wras  first 
granted  by  him.  The  Court  held  that  this  made  no  difference. 
"  "We  are  all  of  opinion/'  said  Pollock,  C.  B.,  "  that  where  houses 
have  been  erected  in  common  by  the  same  owner  upon  a  plot  of 
ground,  and  therefore  necessarily  requiring  mutual  support,  there 
is,  either  by  a  presumed  grant  or  by  a  presumed  reservation,  a 
right  to  such  mutual  support ;  so  that  the  owner  who  sells  one  of 
such  houses,  as  against  himself,  grants  such  right,  and  on  his  own 
part  also  reserves  the  right;  and  consequently  the  same  mutual 
dependence  of  one  house  upon  its  neighbours  still  remain-." 

White  r.  Bau.  [In  White  v.  Bass  (c)  the  point  was  directly  raised;  and  the 
dictum  of  Lord  Holt  above  referred  to  was  adopted  as  law.  In 
this  case  it  appeared  that  the  owners  in  fee  of  a  house  and 
adjoining  land  (which  had  never  been  held  separately)  had 
demised  the  land  to  certain  trustees,  who  covenanted  to  build 
upon  it  according  to  a  certain  plan.  The  owners  afterwards  con- 
veyed the  reversion  of  the  land  to  the  trustees,  and  then  the 
house  to  the  predecessor  in  title  of  the  plaintiff.  The  defendant 
subsequently,  with  the  authority  of  the  trustees,  built  upon  the 
land  so  as  to  obstruct  certain  windows  of  the  plaintiff  which 
existed  at  the  date  of  the  lease.  He  did  not  build  according  to 
the  plan  above  referred  to  ;  if  he  had  done  so,  the  windows  would 
have  been  obstructed,  but  not  to  the  same  extent.  It  was  held  (d) 
that    the   defendant   was   not   liable   for    obstructing    the   plain- 


er Cf.  Hall  v.  Lund  (1868),  I  H.  &  (r)   isr.j,  7  II.  &  x.  722. 

0.676.  (,/)    By    Pollock,   0.    I'..,  and   Martin, 

(I,)  1858,9  Exoh.  L'is.   TDist.  llnu-urth  Channel!,  and  Wilde,  BB. 
v.  Arm.-:,    „  .  1  L897),  77  L.  T.  62.] 
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[tiff's  windows,  either  as  to  so  much  light  and  air  as  would  have     No  impHed 
been  shut  out  if  he  had  built  according  to  the  plan,  or  as  to  the     reserva  10D- 
excess.    All  the  judges  agreed  that  the  lease,  being  merged,  did   White  v.  Bass. 
not  affect  the  case. 

In  Pearson  v.  Spencer,  in  the  Exchequer  Chamber  (a),  Pyer  v. 
Carter  was  cited  and  discussed  by  the  judges.  Martin,  B.,  says : 
"  I  thought  that  a  strange  decision,  but  it  has  recently  been  con- 
firmed by  the  House  of  Lords." 

In  Dodd  v.  Burchell  (b)  the  parties  claimed  under  the  same  Doddv. 
person.  By  the  side  of  the  plaintiff's  house  was  a  passage  leading  BurcheU- 
to  the  defendant's.  In  the  plaintiff's  house  was  a  side  door 
opening  into  the  passage;  a  door  from  his  garden  also  opened 
into  the  passage.  The  common  owner  having  first  conveyed  part 
of  the  passage  to  the  defendant,  extending  beyond  the  garden 
door,  it  was  held  that  no  right  of  way  from  the  garden  door,  or 
between  the  house  and  garden  door,  could  be  implied.  Martin,  B., 
there  says  :  "  Pyer  v.  Garter  went  to  the  very  extent  of  the  law, 
but  if  considered  cannot  be  complained  of ;  for,  if  a  man  has  two 
fields  drained  by  an  artificial  ditch  cut  through  both,  and  he 
grants  to  another  person  one  of  the  fields,  neither  he  nor  the 
grantee  can  stop  up  the  drain,  for  there  would  be  the  same  right 
of  drainage  as  before,  for  the  land  was  sold  with  the  drain  in  it." 

In  the  case  of  The  Curriers'  Company  v.  Corbett  (c),  the  plain-  The  Currierf 
tiffs  claimed  an  injunction  in  respect  of  injury  to  the  light  of  their  C°mPa].ly  v- 
houses,  caused  by  houses  erected  by  the  defendant  upon  the 
opposite  side  of  the  street.  One  of  the  erections  complained  of 
was  built  upon  land  formerly  sold  to  the  defendant  by  the  plain- 
tiffs ;  and  as  to  this  erection  V.-C.  Kindersley,  following  White 
v.  Bass,  held  that  the  plaintiffs  were  not  entitled  to  relief.  There 
was  no  appeal  from  this  part  of  the  judgment;  but,  on  the  hearing 
of  an  appeal  by  the  defendant  from  the  remainder  of  the  judg- 
ment (d),  Turner,  L.  J.,  used  words  which  show  that  he  also  con- 
sidered the  decision  in  White  v.  Bass  to  be  law. 

In  SuJ/ield  v.  Brown  (e),  the  decision  in  Pyer  v.  Carter  was  Suffieid  v. 
again  declared  to  be  incorrect.     The  decision  in  this  case  must,  Brown- 
indeed,  have  been  the  same,  although  Pyer  v.   Carter  and  the 
doctrine  of  implied  reservation  had  been  accepted  in  their  en- 


fa)  1863,  3  B.  &  S.  762  ;  above,  p.  (b)  1862,  1  H.  &  C.  113. 

130.     The    reference   is    no    doubt   to  (c)  1865,  2  Dr.  &  Sm.  355. 

Ewart  v.  Cochrane  (above,  p.  108),  which  (d)  4  D.  J.  &  S.  764,  at  p.  771. 

is  not  a  direct  confirmation  of  Pyer  v.  (e)  1863,  9  Jur.,  N.  S.  999;  on  appeal, 

Carter.  4  De  G.  j.  &  s>  185, 
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No  implied     [tirety  ;    but  Lord  Westbury  expressly  disapproved  of  Pyer  v. 
una naii        Carter,  and  based  his  decision  upon  priuciples  inconsistent  with  it. 
s"-mt  The  facts  of  the  case  were  as  follows  : — The  plaintiffs  owned  a 

dock  situate  on  the  Thames  at  Bermondsey,  and  used  for  repair- 
ing ships  ;  the  defendant  owned  a  coal  wharf  adjoining  the  dock. 
Both  tenements  had  once  belonged  to  the  same  owner;  and 
during  the  joint  ownership,  whenever  a  ship  of  any  size  was  taken 
into  the  dock  to  be  repaired,  her  standing  bowsprit  projected  over 
and  across  a  strip  of  laud  forming  part  of  the  wharf.  In  1845  the 
common  owner  sold  and  conveyed  the  wharf  and  strip  of  land, 
without  any  reservation,  to  the  predecessor  in  title  of  the  defen- 
dant; and  shortly  afterwards  he  conveyed  the  dock  to  those  persons 
under  whom  the  plaintiffs  claimed  (a).  The  defendant  began  to 
build  a  warehouse  on  the  strip  of  land  ;  and  the  plaintiffs  sought 
to  restrain  him  from  building  so  as  to  prevent  the  bowsprits  of 
large  ships  lying  in  the  plaintiffs'  dock  from  overhanging  the 
land  as  theretofore,  claiming  an  easement  for  this  purpose  as 
reserved  by  implication  by  the  common  owner. 

Lord  Romilly  granted  the  injunction  (b),  on  the  ground  that 
the  projection  of  the  bowsprit  was  essential  to  the  full  and  com- 
plete enjoyment  of  the  dock  as  it  stood  at  the  time  when  the  wharf 
was  sold,  and  that  the  purchaser  of  the  wharf  had  distinct  notice 
of  the  necessity  from  the  appearance  of  the  property.  His  Lord- 
ship seems  to  have  considered  the  easement  to  be  apparent, 
because  it  could  not  be  exercised  without  the  exercise  being  seen, 
— an  argument  which  would  apply  also  to  a  right  of  way.  He 
does  not  appear  to  have  dealt  with  the  question  of  continuity. 

The  appeal  (c)  was  heard  by  Lord  Westbury,  then  Lord  Chan- 
cellor, who  reversed  Lord  Romilly's  decision.  After  referring  to 
the  opening  words  of  this  chapter,  and  observing  that  the  author 
uses  the  word  " grant"  so  as  to  include  reservation,  he  con- 
tinues : — "  But  I  cannot  agree  that  the  grantor  can  derogate  from 
his  own  absolute  grant  so  as  to  claim  rights  over  the  thing  granted, 
even  if  they  were  at  the  time  of  the  grant  continuous  and  ap- 
parent easements  enjoyed  by  an  adjoining  tenement  which  remains 
the  property  of  him,  the  grantor.  Consider  the  easements  as  if 
they  were  rights,  members  and  appurtenances  of  the  adjoining 

(a)  The    particulars  of   Bale   of   the  perhaps  considered  not  to  be  available 

properties    represented     the    dock    as  after  conveyance  without  rectification 

capable    of    holding    vessels    of     large  of  thedeeds  ;  Beu  below,  p.  113,  note  (;/). 
size;     but    whatever    argument    might  ('>)  ii  Jur.,  N.  S.  899. 

have   been    founded   on  this    fact  was  (<•)    1  De  (.'•.  J.  A  8.  L85. 
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[tenement :  they  still  admit  of  being  aliened  or  released ;  and  the 
absolute  sale  and  grant  of  the  land  on  or  over  which  they  are 
claimed  is  inconsistent  with  the  continuance  of  anything  abrido-ino- 
the  complete  enjoyment  of  the  thing  granted  which  is  separable 
from  the  tenement  retained,  and  can  be  aliened  or  released  by  the 
owner.     Many  rules  of  law  are  derived  from  fictions ;  and  the  rules 
of  the  French  Code,  which  Mr.  Gale  has  copied,  are  derived  from 
the  fiction  of  the  owner  of  the  entire  heritage,  which  is  afterwards 
severed,  standing  in  the  relation  of  '  pere  de  famille/  and  im- 
pressing upon  the  different  portions  of  his  estate  mutual  services 
and  obligations,  which  accompany  such  portions  when  divided 
among  them  (a),  or  even,  as  it  is  used  in  French  law,  when  aliened 
to  strangers.      But  this  comparison   of    the  disposition  of  the 
owner  of  two  tenements  to  the  'destination  du  pere  de  famille' 
is  a  mere  fanciful  analogy,  from  which  rules  of  law  ought  not  to 
be  derived.    And  the  analogy,  if  it  be  worth  grave  attention,  fails 
in  the  case  to  be  decided.     For,  when  the  owner  of  two  tenements 
sells  and  conveys  one  for  an  absolute  estate  therein,  he  puts  an 
end,  by  contract,  to  the  relation  which  he  had  himself  created 
between   the  tenement   sold  and   the  adjoining    tenement,   and 
discharges   the    tenement    so    sold   from    any    burthen    imposed 
upon    it    during   his    joint    occupation;    and    the   condition    of 
such  tenement   is   thenceforth    determined   by    the   contract    of 
alienation  and  not  by  the  previous  user  of  the  vendor   during 
such  ownership." 

Commenting  upon  the  expression  of  the  judges  in  Pyer  v. 
Carter  (b),  that  the  purchaser  takes  the  house  "such  as  it  is," 
his  Lordship  says,  "  But,  with  great  respect,  the  expression  is 
erroneous,  and  shows  the  mistaken  view  of  the  matter;  for,  in  a 
question  (as  this  was)  between  the  purchaser  and  the  subsequent 
grantee  of  the  vendor,  the  purchaser  takes  the  house,  not  'such 
as  it  is/  but  such  as  it  is  described  and  sold  and  conveyed  to  him 
in  and  by  his  deed  of  conveyance ;  and  the  terms  of  the  conveyance 
in  Pyer  v.  Carter  were  quite  inconsistent  with  the  notion  of  any 

right  or  interest  remaining  in  the  vendor I  cannot  look 

upon  the  case  as  rightly  decided,  and  must  wholly  refuse  to 
accept  it  as  any  authority." 

After  commenting  upon  the  cases  before  Pyer  v.  Carter,  to  which 
he  sees  no  objection,  his  Lordship  concludes  as  follows  :— "  But 


No  implied 
reservation. 

Suffield  v. 
Brown. 


(a)  I.e.,  when  the  portions  are  distri- 
buted among  the  members  of  the  family. 


(6)  1857,  1  H.  &  N.  91G ;  above,  p. 
139. 
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[if  any  part  of  this  theory  (the  theory  of  implied  reservation)  were 
consistent  with  law,  it  would  not  support  the  decree  appealed 
from.  For  the  easement  claimed  by  the  plaintiff  is  not  'con- 
tinuous ;  '  for  that  means  something  the  use  of  which  is  constant 
and  uninterrupted.  Neither  is  it  an  'apparent'  easement;  for, 
except  when  a  ship  is  actually  in  the  dock  with  her  bowsprit  pro- 
jecting beyond  its  limit,  there  is  no  sign  of  its  existence.  Neither 
is  it  a  '  necessary  '  easement ;  for  that  means  something  without 
which  (in  the  language  of  the  treatise  cited)  the  enjoyment  of 
the  dock  could  not  be  had  at  all.  But  this  is  irrelevant  to  my 
decision,  which  is  founded  on  the  plain  and  simple  rule  that  the 
grantor,  or  any  person  claiming  under  him,  shall  not  derogate 
from  the  absolute  sale  and  grant  which  he  has  made." 

In  Crossley  v.  Lightoivler  (a),  the  defendants,  who  had  sold  to 
the  plaintiffs  certain  land  by  the  side  of  a  watercourse,  claimed 
to  pollute  the  water,  on  the  ground  (among  others)  that  they  were 
in  the  habit  of  doing  so  at  the  time  of  the  sale,  and  that  the 
exercise  of  this  right,  being  apparent  and  continuous,  was  im- 
pliedly reserved  on  the  sale  of  the  land  to  the  plaintiffs.  Lord 
Chelmsford,  C,  in  dealing  with  this  point,  referred  to  Lord 
"Westbury's  decision  in  Sujjield  v.  Brown,  and  said  : — "  I  entirely 
agree  with  this  view.  It  seems  to  me  to  be  an  immaterial  cir- 
cumstance that  the  easement  should  be  apparent  and  continuous  ; 
for  non  constat  that  the  grantor  does  not  intend  to  relinquish  it 
unless  he  shows  the  contrary  by  expressly  reserving  it.  The 
argument  of  the  defendant  would  make  in  every  case  of  this  kind 
an  implied  reservation  by  law ;  and  yet  the  law  will  not  reserve 
anything  out  of  a  grant  in  favour  of  a  grantor  except  in  case  of 
necessity." 

Borland  v.  Cool  {b),  the  case  of  the  sea  wall,  turned  upon  a 
different  point,  the  question  of  the  liability  of  an  assignee  of 
land  to  a  covenant  entered  into  by  a  former  owner.  But,  in  the 
course  of  his  judgment,  Lord  Romilly,M.  R.,  again  treated  Pyer  v. 
Carter  as  an  authority,  and  defended  against  Lord  Westbury 
his  judgment  in  Suffiehl  v.  Brown,  which  he  rested  upon  the 
doctrine  of  constructive  notice  (c). 

In  the  course  of  the  argument  in  Watts  v.  Kelson  (d),  referred 


(a)   1887,  I-  H.  2Ch.  478. 

ist:s,  L.   R.  *',  Kq.  252  ;  see  this 
mmented    on    ii 

lham  (1S85),  L.  Ii.  '1'J 


Ch.  Div.  at  p.  774. 

(r)   See  also  Daiics  v.  Sear  (18G9),  L. 
K.  7  Bq.  1^7. 

(1)  1S70,  L.  Ii.  G  Ch.  16G. 
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'[to  above  (a),  Afellish,  L.  J.,  is  reported  to  have  said,  "I  think     No  implied 
that  the  order  of  the  two  conveyances  in  point  of  date  is  im-     reservatl0n- 


material,  and  that  Tver  v.  Carter  is  good  sense  and  good  law  ;        Watts-v. 

most  or  the  common   Jaw  judges    have   not  approved  of   Lord 

Westbury's  observations  on  it."     And  James,  L.  J.,  added  :   "  I 

also  am  satisfied  with  the  decision  in  Tyer  v.  Carter." 

In  Ellis  v.  Manchester  Carriage  Company  (b),  White  v.  Bass  (c)   siUa  v. 

and  Curriers'  Company  v.  Corbett  (d)  were  followed  bv  Grove  and  -]["nchester 

_  ±        d  v    '  J  (  arnage 

Denman,  JJ.,  without  remark.     The   dicta  in  Watts  v.  Kelson  Company. 

were  not  quoted. 

In  Wheeldon  v.  Burrows  (e)  the  question  was  again  raised  ;  and  wheddon  v. 
after  full  argument,  the  decision  in  White  v.  Bass  (c)  was  ex- 
pressly followed  and  approved  by  a  Court  of  Appeal  consisting 
of  Lords  Justices  James,  Baggallay,  and  Thesiger ;  and  Tyer  v. 
'Carter  (/),  so  far  as  it  rested  upon  the  doctrine  of  implied 
reservation  pure  and  simple,  was  declared  to  be  overruled.  In 
this  case  one  Tetley  was  the  owner  of  property  in  Derby,  in- 
cluding a  silk  manufactory  and  some  vacant  land  adjoining.  In 
one  of  the  workshops  of  the  manufactory  were  some  windows 
which  opened  upon  the  vacant  land.  Tetley  first  sold  and  con- 
veyed the  vacant  land  to  the  plaintiff's  predecessor  in  title,  and 
•then  sold  the  manufactory  to  the  defendant.  The  defendant 
claimed  for  his  manufactory  an  easement  of  light  and  air  over 
the  plaintiff's  property,  and  argued  that  such  an  easement,  as 
continuous  and  apparent,  was  reserved  by  implication  upon  the 
sale  of  the  vacant  land  (g).  This  claim  was  negatived  by 
Bacon,  V.-C,  who  explained  all  the  cases  in  which  any  reserva- 
tion had  been  implied  as  cases  of  necessity,  and  said  that  in 
this  case  it  was  not  •  necessary '  that  the  windows  in  the  work- 
shop should  exist.  The  judgment  of  the  Court  of  Appeal, 
affirming  this  decision,  was  expressed  by  Lord  Justice  Thesiger. 

After  stating  the  facts,  the  Lord  Justice  continued  as  follows  : 
— "  We  have  had  a  considerable  number  of  cases  cited  to  us, 
and  out  of  them  I  think  that  two  propositions  may  be  stated  as 
what  I  may  call  the  general  rules  governing  cases  of  this  kind. 


(a)  Page  110.  (g)  Both  properties  had  been  put  up 

(b)  1876,  L.  R.  2  C.  P.  D.  13.  for  sale  under   one  set  of   conditions, 

(c)  1862,  7  H.  &  N.  722.  the   defendant's    tenement    not   being 

(d)  1865,  2  Dr.  &  Sm.  355.  then  sold.     A  point  was  raised  on  this, 

(e)  1879,  L.  R.  12  Ch.  Div.  31.  but  was  held  to  be  untenable  after  con- 
(/)   1857, 1  H.  &  N.  916.  veyance  executed. 

G.  11 
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No  implied     [The  first  of  these  rules  is,  that,  on  the  grant  by  the  owner  of  a 
reservation.     tenement  0f  p&vt  of  that  tenement  as  it  is  then  used  and  en- 

v-    joyed  (a),  there  will  pass  to  the  jjrantee  all  those  continuous  and 
j   j         v    n  r*  fa 

apparent  easements  (by  which,  of  course,  I  mean  quasi-ease- 
ments), or,  in  other  words,  all  those  easements  which  are 
necessary  to  the  reasonable  enjoyment  of  the  property  granted, 
and  which  have  been  and  are  at  the  time  of  the  grant  used  by 
the  owner  of  the  entirety  for  the  benefit  of  the  part  granted. 
The  second  proposition  is  that,  if  the  grantor  intends  to  reserve 
any  right  over  the  tenement  granted,  it  is  his  duty  to  reserve  it 
expressly  in  the  grant.  Those  are  the  general  rules  governing 
cases  of  this  kind,  but  the  second  of  those  rules  is  subject  to 
certain  exceptions.  One  of  those  exceptions  is  the  well  known 
exception  which  attaches  to  cases  of  what  are  called  ways  of 
necessity  ;  and  I  do  not  dispute  for  a  moment  that  there  may  be 
and  probably  are,  certain  other  exceptions,  to  which  I  shall  refer 
before  I  close  my  observations  on  this  case.  Both  of  the  general 
rules  which  I  have  mentioned  are  founded  upon  a  maxim  which 
is  as  well  established  by  authority  as  it  is  consonant  to  reason 
and  common  sense,  viz.,  that  a  grantor  shall  not  derogate  from 
his  grant." 

His  Lordship  then  went  through  the  principal  decisions  seriatim, 
in  order  to  show  that  they  illustrated  these  rules.  He  treated 
Nicholas  v.  Chamberlain  (b)  as  probably  a  case  of  necessity,  and 
considered  Pyer  v.  Carter  (c)  as  the  only  break  in  the  current 
of  authority  against  the  doctrine  of  implied  reservation.  After 
dealing  with  the  exception  to  the  rule  in  cases  of  necessity,  which 
is  illustrated  by  Pinning ion  v.  Galland  (d)  and  Davies  v.  Sear  (e), 
he  continued  as  follows  : — "  Upon  the  question  whether  there  is 
any  other  exception  I  must  refer  both  to  Pyer  v.  Carter  (c)  and 
to  Iiichards  v.  Rose  (/) ;  and  although  it  is  quite  unnecessary  for 
us  to  decide  the  point,  it  seems  to  me  there  is  a  possible  way  in 
which  these  cases  can  be  supported  without  in  any  way  departing 
from  the  general  maxims  upon  which  we  base  our  judgment  in 
this  case.  I  have  already  pointed  to  the  special  circumstances 
in  Pyer  v.  Carter ;  and  I  cannot  see  that  there  is  anything  un- 


(o)  Clearly,   the   Lord    Justice  does  (c)  1857,  1  II.  &  N.  916;   above,  p. 

not  mean  that  these  words  are  necessary  189. 
in  order  to  the  operation  of  the  rule.  (>I)   1S.">.'!,  Q  Exob.  1. 

(b)  1607,   Cro.   Jac.    121  j   above,   p.  («)    1869,  L.  K.  7  Eq.  427. 

103.  ('/)  1868,  9  Ex.  218;  above,  p.  140. 
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[reasonable  in  supposing  in  such  a  case,  where  the  defendant  No  implied 
under  his  grant  is  to  take  this  easement,  which  had  been  reservation. 
enjoyed  during  the  unity  of  ownership,  of  pouring  his  water  Wheeidonv. 
upon  the  grantor's  land,  he  should  also  be  held  to  take  it 
subject  to  the  reciprocal  and  mutual  easement  by  which  that 
very  same  water  was  carried  into  the  drain  on  that  land  and 
then  back  through  the  land  of  the  person  from  whose  land 
the  water  came.  It  seems  to  me  to  be  consistent  with  reason 
and  common  sense  that  these  reciprocal  easements  should  be 
implied ;  and,  although  it  is  not  necessary  to  decide  the  point, 
it  seems  to  me  worthy  of  consideration  in  any  after  case,  if  the 
question  whether  Pyer  v.  Carter  is  right  or  wrong  comes  for 
discussion,  to  consider  that  point.  Richards  v.  Rose  (a),  although 
not  identically  open  to  exactly  the  same  reasoning  as  would  apply 
to  Pyer  v.  Carter,  still  appears  to  me  to  be  open  to  analogous 
reasoning.  Two  houses  had  existed  for  some  time,  each  sup- 
porting the  other  :  is  there  anything  unreasonable — is  there  not, 
on  the  contrary,  something  very  reasonable — to  suppose  in  that 
case  that  the  man  who  takes  a  grant  of  the  house  first  and  takes 
it  with  the  right  of  support  from  that  adjoining  house,  should 
also  give  to  that  adjoining  house  a  reciprocal  right  of  support 
from  his  own"  (6). 

The  Lord  Justice  concluded  by  distinguishing  this  case  from 
Swanborough  v.  Coventry,  and  Compton  v.  Richards,  quoted 
above  (c),  which  appear  to  constitute  another  exception  to  the 
rule,  on  the  ground  that  here  there  was  no  simultaneous  sale,  the 
facts  commencing  with  an  absolute  conveyance.  James,  L.  J., 
who  concurred,  was  disposed  to  treat  Nicholas  v.  Chamberlain  (d) 
as  a  case  of  parcels,  the  conduit  being  treated  as  a  corporeal 
part  of  the  house,  "just  as  in  any  old  city  there  are  cellars 
projecting  under  other  houses  "  (e). 

Wheeldon  v.  Burrows  has  been  often  followed  (/),  and  must 
now  be  regarded  as  settled  law. 


(a)  1853,  9  Ex.  218.  16  Ch.  D.    355,   above,  p.  115;  Russell 

(b)  Cf.  the  observations  of  Cockburn,  v.    Watts  (1885),  L.  R.  10  App.  Cas. 

C.  J.,  in  Angus  v.  Ballon,  L.  R.  3  Q.  B.  590;    Watson  v.  Troughton  (1883),  48 

D.  at  p.  116.  L.  T.  508;  Taws  v.  Knowles,  L.  R.  (1891), 

(c)  Page  112.  2    Q.    B.   564;    Eowarth   v.   Armstrong 

(d)  1607,  Cro.  Jac.  121.  (1897),  77  L.  T.  62 ;  and  the  mining 

(e)  Cf.  Francis  v.  Hayward  (1882),  cases  quoted  below,  Part  III.  Chap. 
L.  R.  22  Ch.  Div.  177  ;  Layboum  v.  IV.,  including  Love  v.  Bell  (1884),  L. 
Gridley,  L.  R.  (1892),  2  Ch.  53.  R.  9  App.  Cas.  286. 

(/)  See  Allen  v.  Taylor  (1880),  L.  R. 

11  2 
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Implied  [Hut  in  Russell  v.  Watts  (a),  while  the  authority  of  Wheeldon 

reservation.  v  finrr0lcs  was  no^  questioned,  the  House  of  Lords  came  to  the 
conclusion  that  the  grantor  had,  in  the  case  before  them,  in  fact 
reserved  an  easement  of  support. 

The  following  were  the  material  facts: — In  March,  18G6,  the 
Corporation  of  Liverpool  granted  to  one  Jeffery  seven  leases  of 
as  many  adjoining  plots  of  land,  subject  to  covenants  binding 
him  and  his  assigns  to  build  on  the  several  plots  according  to 
plans  to  be  approved  by  the  council  of  the  borough,  and  to  keep 
the  buildings  in  repair.  The  buildings  were  to  be  connected 
internally  so  as  to  form  one  large  edifice,  but  were  to  be  separable 
at  any  time  by  closing  the  internal  communications.  The  plans, 
as  approved  by  the  council,  showed  a  building  on  one  of  the 
plots  (B),  divided  from  another  plot  (C)  by  a  main  wall  standing 
on  the  boundary  between  (B)  and  (C),  so  as  to  be  partly  in  (B) 
and  partly  in  (C)  ;  and  in  this  wall  were  shown  windows  looking 
out  from  (B)  into  a  court-yard  forming  part  of  (C).  The  plans 
also  showed  the  building  plot  (B)  divided  from  a  third  plot  (E) 
by  a  similar  wall,  also  situate  on  the  boundary  line  between 
these  two  plots,  and  having  windows  overlooking  (E). 

In  June,  1866,  the  main  wall  with  the  window  spaces  between 
(B)  and  (C)  being  almost  completed  (6),  Jeffery  mortgaged 
plot  (C).  In  September,  1866,  he  mortgaged  plot  (E).  In 
December,  1866,  he  mortgaged  plot  (B).  In  1867  or  1868  the 
buildings  were  completed  without  any  interference  on  the  part 
of  the  mortgagees.  Ultimately  all  the  mortgagees  foreclosed; 
and,  the  mortgagees  of  (C)  and  (E)  having  blocked  up  the 
windows  in  the  dividing  walls  above  referred  to,  the  mortgagee 
of  (B)  brought  this  action. 

Obviously,  it  followed  from  Wheeldon  v.  Burrows  that,  on 
the  occasion  of  the  mortgages  of  (C)  and  (E),  there  was  no 
implied  reservation  of  an  easement  of  light  to  the  windows  in 
question.  But  Bacon,  V.-C,  decided  for  the  plaintiff  ;  and  his 
decision,  reversed  by  the  Court  of  Appeal,  was  restored  by  the 
House  of  Lords. 

The  Vice-Chancellor's  judgment  proceeded  chielly  on  the 
ground  that  the  owners  of  (C)  and  (E),  having  without  objection 
permitted  the  dividing  walls  to  be  completed  and  the  windows  to 


(a)  1886,  L  EL  LO  A.  C.  590.  at  p.  600  j   contra,  tho  statement  in  25 

(b)  Per  Lord  Selborne,  L.  It.  10  A.  C.       Ch.  Div.  at  p.  664 
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[be  opened  according  to  the  plans,  could  not  afterwards  turn 
round  and  block  up  the  windows  ;  and  Lindley,  L.  J.,  who  dis- 
sented from  the  judgment  of  the  majority  of  the  Court  of 
Appeal,  apparently  took  the  same  view.  But  the  Lords  Justices 
Cotton  and  Fry,  who  constituted  the  majority  of  the  Court 
pointed  out  that  Jeffery  and  the  mortgagees  of  (B)  were  under 
no  misapprehension  as  to  their  rights,  so  that  the  doctrine  of 
acquiescence  did  not  apply  (a). 

The  decision  of  the  House  of  Lords  proceeded  on  somewhat 
different  grounds.  As  to  the  windows  looking  on  to  (C),  Lord 
Selborne  relied  upon  a  clause  in  the  mortgage  of  June,  1866, 
whereby  it  was  agreed  and  declared  between  and  by  the  parties 
that  Jeffery  should  build  on  the  mortgaged  land  "such  erec- 
tions, buildings,  and  conveniences "  as  should  in  all  respects 
correspond  to  the  plans  approved  of  by  the  surveyor  to  the 
mortgagees.  The  dividing  wall,  he  said,  with  the  windows  in 
question,  were,  as  to  part  of  its  thickness,  to  be  erected  on  (C)  ; 
and,  as  to  this  part,  Jeffery  was  entitled  to  the  benefit  of  the 
agreement.  The  mortgagees  had  therefore  agreed  that  a  part 
of  the  outer  wall  of  house  (B)  might  stand  within  the  verge  of 
(C),  and  should  have  in  it  particular  windows  opening  upon  and 
overlooking  (C) ;  and  they  could  not  now  obstruct  these  windows. 
He  also  thought  that  the  principle  of  the  cases  (b)  upon  cove- 
nants between  vendors  and  purchasers  as  to  general  plans  of 
building,  was  applicable. 

In  the  mortgage  of  (E),  the  mutual  covenants  above  referred 
to  were  not  found  ;  but  it  recited  the  lease  to  Jeffery,  and 
assigned  the  buildings  "  then  standing  and  being  or  in  course  of 
erection  "  upon  the  land.  The  mortgagee  thus  became  lessee  by 
assignment  of  the  lease  and  buildings  in  statu  quo,  with  notice 
(as  from  the  facts  his  Lordship  inferred)  of  the  general  plan  on 
which  they  had  been  built,  on  the  footing  of  which  all  Jeffery's 
expenditure  had  been  made,  and  in  which  both  the  corporation, 
as  lessees  of  the  estate,  and  Jeffery,  as  lessee  of  the  premises 
demised  by  the  other  leases,  were  interested.  The  mortgagee 
could  not  under  these  circumstances  interfere  with  the  masonry 
of  the  wall  which  crossed  his  boundary  ;  and,  if  restricted  so  far, 
he  was  restricted  also  as  to  the  lights  in  the  wall. 
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Implied 
reservation. 

Russell  v. 
Watts, 


(a)  Above,  p.  61. 

(6)  Whatman  v.  Gihson  (1839),  9  Sim. 


196;   Coles  v.   Sims  (1853),   Kav,    56; 
Child  v.  Douglas  (1854),  Kay,  560. 
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Implied 
reservation. 

Russell  v. 
Watts. 


Thomas  v. 
Oicen. 


Civil  liw. 


[Lord  Fitzgerald  agreed  with  Lord  Selborne,  and  laid  stress 
on  the  "  common  interdependent  design  "  to  be  gathered  from 
the  plans. 

Lord  Blackburn,  who  dissented,  differed  from  Lord  Selborne 
as  to  the  construction  of  the  covenant  above  referred  to. 

The  case  rested  on  very  special  circumstances,  which  are 
scarcely  likely  to  occur  again. 

The  same  observation  perhaps  applies  to  Thomas  v.  Owen  (a). 
There  the  plaintiff  and  defendant  were  yearly  tenants  of  adjoin- 
ing farms  under  one  landlord ;  and  a  made  and  fenced  lane  ran 
over  the  defendant's  farm  and  led  to  the  farm  occupied  by  the 
plaintiff.  In  1873  the  defendant's  farm  was  demised  to  him  for 
a  term,  the  area  of  the  lane  being  included  in  the  demise  and  no 
right  of  way  over  it  being  expressly  reserved.  In  1 878  the  landlord 
demised  to  the  plaintiff  the  farm  occupied  by  him  with  the 
"  appurtenances  thereto  belonging."  A  contest  having  arisen, 
it  was  held  that  the  plaintiff  had  a  right  of  way  over  the  lane. 
The  Court  relied  on  the  fact  that  at  the  date  of  the  lease  of  1873 
the  plaintiff  had  a  yearly  tenancy  of  his  farm  with  an  implied 
ri^ht  to  use  the  lane  as  a  road  "  subsisting  visibly  for  the  con- 
venience of  the  plaintiff's  farm,"  and  they  apparently  took  the 
view  that  in  order  to  support  this  right  a  reservation  from  the 
defendant's  lease  must  be  implied ;  and  that  not  only  during  the 
continuance  of  the  plaintiff's  yearly  tenancy,  but  during  the 
whole  term  of  the  defendant's  lease.] 

The  current  of  authority  in  the  civil  law  is  in  favour  of  the 
position,  that  all  servitudes,  indiscriminately,  were  extinguished 
by  unity  of  ownership,  and  that  none  were  revived  by  a  sub- 
sequent severance,  except  possibly  those  of  necessity  (b).  And, 
although  it  was  competent  to  the  owner  of  two  tenements,  on 
alienating  one  of  them,  to  impose  a  servitude  upon  it,  for  the 
benefit  of  the  one  he  still  retained,  or  vice  versa  (c),  and  such 


(a)   1887,   L.  R.  20  Q.  B.  Div.  225. 

It  does  not  appear  by  the  report  that 

..    Bwrrowi  was  cited,   but 

doubtless  it  was  present  to  the  minds 

of  the  Court. 

(h)  Marcollus  respondit,  qui  binas 
a-des  habebat,  si  alteras  legavit,  non 
dobiom  Mt  quin  beiM  (silias)  possit 
alt i us  tollendo  obscuraro  lumiua  lega- 
taruin  :rdium.  Non  autem  (semper) 
simile  est  iiineris  argumentum  :  quia 
sine  acceBSU  nullum  est  fructus    lega- 


turn  :  habitare  autem  potest  et  ajdibus 
obscuratis. — Dig.  8,  2,  10,  de  serv. 
pried,  nrb. 

[Bed  ita  officere  luminibus  et  ob- 
scurare  legatas  a-des  conceditur  ut  non 
ponitus  lumen  recludatur,  sed  tantum 
relinquatur  quantum  sufficit  in  usus 
ditirni  moderatione. — Ibid.] 

(r)  Duorum  pru-diorum  dominus,  si 
nlterum  e:'i  lego  tibi  dederit,  ut  id  priD- 
dium,  quod  datur,  serviat  ei  quod  ipse 
retinet,  vol  contri  :  jure  impoaita  ser- 
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imposition,  even  though,  in  terms,  binding  on  the  person  of  the        implied 
possessor  only,  would,  nevertheless,  bind  the  servient  tenement     re8ervatif>»- 
into   whosever    hands    the    two    tenements    respectively    might      Civil  law. 
pass  (a);    yet,  unless  the  precise  nature   of  the   servitude  was 
specified  upon  alienation,  no  obligation  whatever  was  imposed. 
The  general  expression,  "  quibus  est  servitus   utique  est,"  was 
binding  as  to  strangers  only ;  and  even  the  general  reservation, 
that  the  alienated  tenement  "should  be  servient/'  appears  to 
have  been  insufficient  to  prevent  the  vendee  from  disturbing  the 
servitudes  of  his  vendor. 

It  would  appear,  however,  that  the  insertion  of  the  clause 
"quibus  est  servitus  utique  est,"  would,  in  such  a  case,  prevent 
the  purchaser  of  one  tenement  from  disturbing  a  manifestly 
existing  servitude  of  the  other,  supposing  the  owner  to  alienate 
both  at  the  same  time  (b).  On  the  other  hand,  there  is  one 
passage  in  the  Digest  which  distinctly  recognizes  the  principle  of 
the  disposition  by  the  owner  of  two  tenements  (c). 


Sect.  2. — Easements  of  Necessity. 

Another  class  of  easements  acquired  by  implied  grant  are  those  Nature  of 

which  are  usually  termed  "  Easements  of  Necessity,"  though  easements 

they  might  with  more  correctness  be  called — Easements  incident  °  Decossl  y" 


vitus  intelligitur. — Dig.  8,  4,  3,  comm.  ideoque  valebit  servitus. — Dig.  8,  4,  8, 

praed.  Ibid. 

(a)   Cum  fundo,  quem  ex  duobus  re-  (&)  Qnidquid  venditor  servitutis  no- 

tinuit  venditor,  aquaa  ducendaj  servitus  mine    sibi    recipere    vult,     nominatim 

imposita    sit,    empto    prsedio   quaeaita  recipi  oportet.     Nam  ilia  generalis  re- 

servitus    distractum     denuo    prasdium  ceptio,  "quibus  est  servitus  utique  est," 

sequitur  ;   nee   ad   rem  pertinet,  quod  ad   extraueos   pertinet,    ipsi  nihil   pro- 

stipulatio,  qua  pcenam  promitti  placuit,  spicit   venditori   ad   jura   ejus    conser- 

ad  personam  emptoris,  si  ei  forte  frui  vanda  :  nulla  enim  habuit :   quia  nemo 

non  licuisset,  relata  est. — Dig.  8,  3,  36,  ipse  sibi  servitutem  debet  :  quinimo,  et 

de  serv.  praed.  rust.  si  debita  fuit  servitus,  deinde  dominium 

In  tradendis  unis  aedibus  ab  eo  qui  rei  servieutis  pervenit   ad  me,    conse- 

binas   habet,  species   servitutis   expri-  queuLer  dicitur  extingui  servitutem. — 

menda  est :   ne   si   generaliter   servire  Dig.  8,  4,  10,  comm.  praad. 
dictum  erit,  aut  nihil  valeat  quia  incer-  (c)  Binas  quis  aedes  habebat  una,  con- 

tum  sit  qua}  servitus  excepta  sit,  aut  tignatione    tectas;     utrasque    diversis 

omnis  servitus  imponi  debeat. — Dig.  8,  legavit.     Dixi — ex    regione    cuj  usque 

4,  7,  comm.  praed.  domini  fore  tigna ;  nee  ullam  invicem 

Si  cum  duas  haberem  insulas  duobus  habituros  actionem,  jus  non  esse  immis- 

eodem  memento   tradidero,   videndum  sum  habere.  Nee  interest,  pure  utrisque, 

est,    an    servitus     alterutris     imposita  an  sub  conditione  alteri  aides   legatao 

valeat :  quia  alienis  quidem  aedibus  nee  sint. — Dig.  8,  2,  36,  de  serv.  praed.  urb. ; 

imponi  nee  adquiri  servitus  potest;  sed,  [and  see  the  Dutch  "  Consultatien,"  2 

ante  traditionem  peractam  suis  magis  Deel,  easus  145.] 
acquirit    vel    imponic     is    qui    tradit, 
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Nature  of  to  some  act  of  the  owners  of  the  dominant  and  servient 
easements  of  tenements,  without  which  the  intention  of  the  parties  to  the 
severance  cannot  be  carried  into  effect. 

The  easement  called  a  Way  of  Necessity  is,  in  reality,  only 
a  single  species  of  this  class,  and   i>  v  "  only  in  a  partial 

sense,  as  being  a  necessary  incident"  (a)  to  the  instrument 
creating  the  estate  t<»  which  the  easement  is  appendant. 

Ways  of  necessity,  of  a  different  kind,  are  mentioned  by 
Dodderidge,  J.,  in  Shury  v.  Pigott  (b), — ways  "to  the  church  or 
to  market"  (c). 

Under  this  head,  likewise,  come  easements  incident  to  the 
rights  which  a  party  has  in  virtue  of  his  office,  as  a  right  of  entry 
in  the  parson  to  take  away  his  tithes:  Payne  v.  Brigham  (<h  ; 
and  also  a  right  to  make  the  grass  into  hay  on  the  land  where  it 
grew  (e). 

It  would    seem   from  an   observation   of   Mansfield,   0.  J.,  in 

Morris  v.  Edgington  (/),  that,  although  in  these  cases  there  might 

exist  some  other  mode  of  access,  yet,  if  the  way  claimed  "  was 

necessary   for   the   most   convenient   enjoyment"   of    the   thing 

demised,  it  would  be  a  way  of  necessity.    This  doctrine,  however, 

seems   [foreign]   to   the  principle  on   which   the   right  to   ways 

of  necessity  is  supported ;  and  appears  to   [be  only  another  way 

of   stating    the    doctrine    of    the    disposition   of    the   owner   of 

two    tenements,   treated    of    in    the    preceding    sections  of    this 

chapter.] 

l'    ''  v-  In  Band  v.  Kingscote  (g),  it  was  held,  that  under  an  exception 

;ote.  on  pit  •  T-i- 

or  all  seams  or  coal,  and  a  reservation  of  right  to  dig  pits  for 

(it)  1  Wms.  Saund.  323a  n. ;   1  Notes  advantageous  to  his  laud,  though  the 

to  Saund.  570.  accustomed  road  was  thereby  stopped 

(h)   1.625,8  Bulstrode,  340.  up,  provided  such  alterations  were  made 

(    i     These  are  not  Btrictly  easements,  bona   fide  and  not  with  any  vexatious 

but  customary  rights;  see  above,  p.  3,  intention  towards  the  tithe-owner, 
and  below,  Pari  III.  Obap.  III.]  (e)    1  Rolle,  Abr.  Dismes,  X.  pi.  :f. 

(d)   1G85,   2  Lutw.  1818.      Cf.  Wise-  (/)  1810,  3  Taunt.  28;   12  R.  1!.  579. 

man  v.    /'■  623),    Palmer,  .'Ml,  [Cf.  some  observations  of  Bowen,  L.  J., 

vpcott  v.  Mvgford  (1697),  1  Ld.  liny.  in    Bayley    v.    Qreat    Western    Bat 

1^7  ;   Souili  v.  Jon*      (  17-"),  1  Strange,  (1884)',  L.  U.  2(3  Ch.  Div.  at  p.  1 
246]   i    Rolle  Rep.   L72,    120;   1  Bolle  (g)  1840, 6  M.  & W.  174.  [See further 

Abr.  L09,  ROtion   OH  X.  pi,  3fi.  as    to    subsidiary   rights  of    this   kind, 

In  (1884),   2   0.   <v    If.  Part  IV.  Chap.  I. ;  and  as  to  the  ri 

!.'''>';,  the  Court  <>f    Bxoheqoer  held  that  granted    or    reserved    to    mine-owners, 

a  rector,  though  entitled  to  the  use  of  Earl  of  I  •      (1828),  2 

whatever  roads  existed  on  the  farm  for  B.  &  C.    187  J  86   H.    II.  818]    /'     "  '  v. 

the  purpose  of  carrying  u\v:iy  his  tit  In    ,  Bates  (1866),  84  L.  J.  Ob.  406 j  Ramsay 

had  no  right  e.x<  <-|  •  -  grant  or  v.  Blair  (1876),  L.  H.  1   App.  Cas.  7"1. 

prescription    to    prevent    the    OOOnpiet  As    to    support,    see    below,    Part    III. 

from  making  such  alterations  as  were  Chap.  IV. 
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getting  such  coal,  all  things  that  were  dependent  on  that  right  Easements  of 
and  necessary  for  the  obtaining  it  were  reserved  also,  according      necessity. 
to    the   rule    in    Sheppard's    Touchstone,    p.    100;    and    that,        Band  v. 
consequently,  the  coal-owner  had,  as  incident  to  the  liberty  to 
dig  pits,  the  right  to  fix  such  machinery  as  would  be  necessary 
to  drain  the  mines,  and  draw  the  coals  from  the  pits. 

So,  in  Liford,s  Case  (a),  where  a  lessor  excepted  all  trees  of  a  Idford's  Cose. 
certain  age  growing  on  the  estate  demised,  and  the  lessee  brought 
an  action  of  trespass  against  certain  parties  claiming  under  the 
lessor,  for  entering  upon  the  lands  to  see  the  condition  of  the 
trees,  it  was  resolved  by  the  whole  Court,  that,  "  when*  the 
lessor  excepted  the  trees,  and  afterwards  had  an  intention  to  sell 
them,  the  law  gave  him  and  them  who  would  buy,  power,  as 
incident  to  the  exception,  to  enter  and  show  the  trees  to  those 
who  would  have  them,  for  without  sight  none  would  buy,  and 
without  entry  they  could  not  see  thetn  ;  as  in  9  H.  6,  29  b, 
a  man  seised  of  a  house  in  a  borough,  &c,  devisable,  devised  it 
to  a  woman  in  tail,  and,  if  the  woman  died  without  issue, 
that  his  executor  might  sell  and  dispose  of  it  for  his  soul ;  in  that 
case  the  executor  might,  by  the  law,  enter  into  the  house  to  see 
if  it  was  well  repaired  or  not,  to  the  intent  to  know  at  what  value 
the  reversion  is  to  be  sold.  Quod  fuit  concessum  per  totam 
curiam.  The  law  gives  power  to  him  who  ought  to  repair  a 
bridge  to  enter  into  the  land,  and  to  him  who  has  a  conduit  on 
the  land  of  another  to  enter  into  the  land  to  mend  it,  when 
occasion  requires ;  as  it  is  resolved  9  E.  4,  35  a.  So  it  is 
agreed  in  2  R.  2,  Bar.  f.  237.  If  I  grant  you  my  trees  in  my 
wood,  you  may  come  with  carts  over  my  land  to  carry  the  wood. 
Lex  est,  cuicunque  aliquis  quid  concedit,  concedere  videtur  et 
id  sine  quo  res  ipsa  esse  non  potuit ;  and  this  is  a  maxim 
in  law." 

From  this,  as  well  as  other  authorities,  it  appears  that  the 
inference  of  law  arises  equally  whether  the  easement  is  incident 
to  a  grant  or  a  reservation  (b) . 

In  Lord  Darcy  v.  Askwith  (c),  where  an  action   of  waste  was   Lord  Darcy  v. 
brought  against  the  defendant  for  felling  oak  trees,   the  only 

(a)  1615,  11  Report,  52.  [See  also  Exch.  1,  ace. ;  cf.  Wheeldon  v.  Burrows 
Foster  v.  Spooner  (1583),  Cro.  Eliz.  17;  (1879),  L.  R.  12  Ch.  Div.  at  p.  57;  Mid- 
Hodgson  v.  Field  (1826),  7  East,  613  ;  land  Railu-aij  v.  Miles  (1886),  L.  R.  33 
8  R.  R.  701 ;  Hewitt  v.  Isham  (1851),  Ch.  D.  at  p.  644.] 

21  L.  J.,  N.  S.,  Exch.  35.]  (c)   161S,  Hobart,  234. 

(b)  [Pmnington  v.  Galland  (1853),  9 
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Easements  cf  question  was— whether  the  lessor  by  leasing  coal  mines  did,  by 

necessity,      implication  of  law,  give  power  to  the  lessee  to  fell  timber  for  the 

Lord  Da  -ey  v.   use  0f  the  coal  mines.     It  was  agreed  that  the  grant  of  a  thing 

lth'       did  carry  all  things  included,  without  which  the  thing  granted 

could  not  be  had.     But  this  case  was  adjudged  una  voce  against 

the  defendant ;  for  it  must  be  understood  of  things  incident  and 

directly  necessary.     Thus,  if    I  give  you  the  fish  in  my  waters, 

you  may  fish  with  nets,  but  you  may  not  cut  the  banks  to  lay  the 

waters  dry.     If  I  grant  or  reserve  woods,  it  implies  a  liberty  to 

take  and  carry  them  away. 

Eight  of  way.        In  an  anonymous  case  (a),  it  is  said,  per  curiam,  "If  a  man, 

either  by  grant  or  prescription,  have  a  right  to  wreck  thrown 

upon  another's  land,  of  necessary  consequence  he  has  a  right  to 

a  way  over  the  same  land  to  take  it." 

And  again,  in  The  Queen  v.  Inhabitants  of  Cluworth  (b),  by 
Holt,  C.  J.,  "  If  one  have  land  adjoining  on  a  navigable  river, 
every  one  that  uses  that  river  has,  if  occasion  be,  a  right  to  a 
way  by  brink  of  water  over  that  land,  or  farther  in,  if  necessary." 
This  general  right  to  tow  along  the  banks  of  navigable  rivers  is 
denied  in  Ball  v.  Herbert  (c),  unless  founded  either  on  statute  or 
custom. 

Easements   of    this    nature    are    thus    described    in    Rolle's 
Abridgment — 
Rolle  "  If  I  have  a  field  enclosed  by  my  own  land  on  all  sides,  and  I 

alien  this  close  to  another,  he  shall  have  a  way  to  this  close  over 
my  land,  as  incident  to  the  grant ;  for  otherwise  he  cannot  have 
any  benefit  by  the  grant. 

"  And  the  grantor  shall  assign  the  way  where  he  can  best 
spare  it. 

"  So,  too,  if  the  close  aliened  be  not  entirely  enclosed  by  my 
land,  but  partly  by  the  land  of  strangers  ;  for  he  cannot  go  over 
the  land  of  strangers.     Qusere  (d)." 

The  chapter  of  Rolle,  in  which  these  sections  occur,  is 
headed — "  In  what  case  one  thing  shall  pass  by  grant  of  another 
— Incidents  " — and  the  first  pi.  is,  "  The  grant  of  a  thing  passes 
everything  included  therein,  without  which  the  thing  granted 
could  not  be  had :  "  pi.  10  is,  "  If  a  man  grant  or  reserve  wood, 

(a)   1706,  6  Mod.  149.  (•/)  2  Rolle,  Abr.  tit.  Grannt,  Z.  pi. 

1706, 6  Mod.  168.  17,    18;   1    Wms.    Saund.    828,    n.  j     1 

(e)    I7ay,  8   T.    EL   868]    1    EL  EL  695.  NoteH  to  Saund.  570;  Yin.  Abr.  Grantz, 

[See  Conservaton  oj  Si  e    I*  i  r.  Buti  Z.  pL  17,  18. 
(Itibl),  L.  Ji.  6  App.  Caa.  085.] 
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that  implies  liberty  to  take  and  carry  it  away;"  thus  evidently       Ways  of 
treating  it  as  a  necessary  implication  of  the  intention   of  the      necessity. 
grantor,   as  in  the  case   of  all  other    incidents  which  the   law- 
attaches  to  grants. 

The  general  rule  is  thus  stated  by  Serjeant  Williams  :  "Where  Williams. 
a  man,  having  a  close  surrounded  with  his  own  land,  grants  the 
close  to  another  in  fee,  for  life  or  years,  the  grantee  shall  have  a 
way  to  the  close  over  the  grantor's  land,  as  incident  to  the  grant, 
for  without  it  he  cannot  derive  any  benefit  from  the  grant.  So  it 
is  where  he  grants  the  land  and  reserves  the  close  to  himself  (a)." 

In  Jorden  v.  Atwood  (b),  the  defendant  was  seised  of  a  Jorden  v. 
messuage  which  had  a  way  appendant  to  it  over  a  certain  close. 
It  appears  to  be  admitted  in  the  argument  that  there  was  no 
other  way  to  the  house.  This  close  the  defendant  bought,  and 
afterwards  enfeoffed  the  plaintiff  thereof,  making  no  reservation 
of  the  way ;  and  the  present  action  was  brought  for  the  defendant 
■continuing  to  use  the  way.  The  judges  differed  in  opinion,  some 
holding  that  the  way  was  not  extinguished ;  others,  that  it  was 
the  defendant's  own  folly  not  to  have  reserved  it ;  but  judgment 
was  given  for  the  defendant.  But  it  is  stated  in  2  Sid.  Ill,  that, 
on  searching  the  roll  in  this  case,  it  was  found  that  judgment  was 
given  for  the  plaintiff. 

In  Packer  v.  Welsted  (c)  there  was  a  special  verdict,  finding  Packer  v. 
that  there  were  three  parcels  of  land,  and  the  necessary  and  ste  ' 
private  way  was  out  of  the  first  into  the  second,  and  out  of  the 
two  first  into  the  third  parcel.  J.  S.  purchased  the  three  parcels, 
and  then  aliened  the  two  first  to  J.  N. ;  and  the  question  was,  if 
he  should  have  a  way  over  the  two  first  parcels  to  his  third 
parcel.  The  jurors  also  found  that  the  alienation  was  by  feoff- 
ment, and  that  there  was  no  other  way  to  come  at  the  land  not 
aliened  but  over  the  other  land.  After  two  arguments,  the  Court 
gave  judgment  for  the  defendant,  "that  he  might  take  a  con- 
venient way  without  permission  (sans  le  gree)  of  the  plaintiff,  and 
the  law  would  then  adjudge  whether  such  way  were  convenient 
and  sufficient  or  otherwise."  Glyn,  C.  J.,  observed,  "That  it  could 
not  properly  be  called  a  right  of    way  (before  the   alienation), 

(a)  1  Wms.  Saund.  323,  n.  ;  1  Notes  (b)   1606,  Owen,  121.     See  Rol.  Abr. 

to  Saund.  570.     [This  statement  of  the  and   Vin.  Abr.   Extinguishment,  C.  pi. 

law  by  Serjeant  Williams  was   recog-  8,   10,    11;    Vin.   Abr.  Common,  E.  a. 

nized   and   acted   on  by  the  Court  of  pi.  16. 

Exchequer    in   Pinnington   v.    Galland  (c)  1657,  2  Siderfin,  39—111. 

(1853),  9Exch.  12.] 
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because  no  man  could  have  such  right  in  his  own  soil ;  but  that 
as  the  jurors  had  found  the  way  to  be  of  necessity,  it  would 
remain,  for  it  would  be  not  only  a  private  inconvenience,  but  also 
to  the  prejudice  of  the  public  weal,  that  the  land  should  be  fresh 
and  unoccupied." 

In  Button  v.  Taylor  (a),  which  was  an  action  of  trespass  q.  c.  f., 
the  defendant  justified  as  tenant  to  one  R.  Cleadon,  who  was 
seised  simul  et  serael  of  two  closes,  the  only  road  to  the  second 
from  an  ancient  highway  being  across  the  first  close ;  this  latter 
close  Cleadon  sold  to  one  Astbury,  but  still  continued  to  use  the 
way  across  it,  although  there  was  no  reservation  of  any  right  of 
way  in  the  deed  of  conveyance.  It  was  objected,  the  law  would 
not  imply  any  reservation  by  the  vendor  where  none  was  ex- 
pressed, sed  non  allocatur.  "For  it  is  apparent  by  the  plea,  that 
it  is  a  way  of  necessity,  and  it  is  pro  bono  publico  that  the  land 
should  not  be  unoccupied." 

In  Howton  v.  Frearson  (b)  the  Court  held  that  a  way  of  neces- 
sity over  the  grantor's  land  would  equally  be  implied  as  incident 
to  a  grant,  though  the  granting  party  was  a  trustee  :  but  Lord 
Kenyon  expressed  doubts  as  to  the  correctness  of  the  general 
principle  laid  down  in  the  case  above  cited. 

In  Clark  v.  Cogge  (c),  upon  demurrer,  the  case  was — u  The 
one  sells  land,  and  afterwards  the  vendee,  by  reason  thereof, 
claims  a  way  over  part  of  the  plaintiff's  land,  there  being  no  other 
convenient  way  adjoining,  and  whether  this  was  a  lawful  claim 
was  the  question  ;  and  resolved  without  argument,  that  the  way 
remained,  and  that  he  might  well  justify  the  using  thereof, 
because  it  is  a  thing  of  necessity ;  for  otherwise  he  could  not 
have  any  profit  of  his  land.  Et  e  converso — If  a  man  hath 
four  closes  lying  together,  and  sells  three  of  them,  reserving  the 
middle  close,  and  hath  not  any  land  thereto  but  through  one 
of  those  which  he  sold,  although  he  reserved  not  anyway,  yet  he 
shall  have  it  as  reserved  unto  him  by  the  law:  and  there  is  not 
any  extinguishment  of  a  way  by  having  both  lands." 

The  concluding  observation  evidently  refers  to  the  kind  of  way 
here  spoken  of — a  way  of  necessity  ;  but  whether  it  does  or  not  is 
immaterial  to  the  authority  of  the  case,  which  did  not  turn  upon 
any  question  of  extinguishment,  but  upon  the  new  title  implied 
by  law. 


(a)  1701,  2  Lnt.  1487; 
Coles  (1814),  5  Taunt.  311 ;  15  R.  E.  508. 


(b)   1798,  8T.R.  50;  4  R.  R.  581. 
(r)  1607,  Cro.  Jao.  170. 


BY    IMPLIED    Gil  ANT. 


157 


[In  Pinnington  v.  Galland  (a),  the  owner  of   two  closes,  one       Ways  of 
of    which    was    only   accessible    over   the    other,    conveyed    the      necessity- 
former  to  A.,  the  latter  to  B.,  and  it  did  not  appear  which  con-   ^««i»:,/-,llv. 
veyance  was  first  executed,  but  the  conveyance  to  A.  contained   Galland- 
the  words  "with  all  ways  belonging  or  appertaining."     The  Court 
held  that,  whichever  was  first  conveyed,  A.  had  a  way  over  B.'s 
close  ;  for,  if  the  conveyance  to  A.  was  first,  A.  would  have  a  way 
of  necessity  by  implied  grant,  and  if  the  conveyance  to  B.  was 
first,  then  the  owner  of  the  remaining  close  would  have  had  a  way 
of  necessity  by  implied  reservation,  which,  upon  the  conveyance  to 
A.,  passed  to  him  by  the  words  all  ways  appertaining,  or,  indeed, 
as  the  Court  suggested,  without  those  words, — and  this  for  the 
same  reason  which  originally  created  it,  that  the  way  was  neces- 
sary to  the  enjoyment  of  the  land  granted,  and  therefore  would 
pass  without  express  words;  and,  these  two  things  concurring,  the 
grantee  would  have  the  way  upon  the  principle   of  the  maxim, 
"  Cuicunque  aliquis  quid  concedit,  concedere  videtur  et  id,  sine 
quo  res  ipsa  esse  non  potuit,"  just  as  if  the  grantor  of  the  land 
were  owner  of  the  adjacent  land,  instead  of  being  only  the  owner 
of  a  way  over  it. 

In  Davies  v.  Sear  (b)  the  way  claimed  was  not  actually  neces-  Dames  v. 
sary  at  the  date  of  the  severance,  as  there  was  other  access  to  Sear' 
the  premises  retained;  but  the  grantee  had  notice  that  the 
grantors  were  bound,  under  an  existing  contract,  to  stop  up  this 
other  approach,  so  as  to  leave  no  access  except  by  the  way 
claimed.  Lord  Romilly  treated  the  case  as  one  of  necessity;  but 
there  were  other  grounds  for  his  decision.] 

The    accessorial    right  which   the  law  thus   confers  is  to  be  Extent  of  the 
measured  by  the  nature  of  the  grant  or  reservation  to  which  it  is  riSht- 
incident  (c). 

[As  illustrating  the  question  of  the  extent  of  the  right,  Corpo- 
ration of  London  v.  Biggs' (d)  may  be  quoted.  There  the  owner 
of  a  close  surrounded  by  his  own  land,  and  theretofore  used  only 
as  agricultural  land,  having  granted  away  the  surrounding  land 
and  reserved  the  close,  claimed  a  way  of  necessity  for  all  purposes 
over  the  surrounding  land.  Jessel,  M.  H.,  held  that  he  was 
entitled  to  a  way  for  agricultural   purposes  only.     He  thought 


(a)  1S53,  9  Exch.  1.  (c)  See  Band  v.  Eingscote  (1840),  6 

0)  1869,  L.  R.  7  Eq.  427,  below,  p.  M.  &  W.  174. 

160;  cf.  Gay  ford  v.  Moffatt  (1868),   L.  (d)  1880,  L.  K,  13  Ch.  D.  70S. 
R.  4  Ch.  133. 
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[that  the  implied  reservation  operated  by  way  of  re-grant,  and  that 
the  re-grant  was  limited  by  the  necessity  which  created  it. 

In  Serf  v.  Act<m  Local  Board  (a),  on  the  other  hand,  where 
land  was  taken  by  a  local  board  under  its  compulsory  powers  for 
the  purpose  of  sewage  works,  the  necessary  right  of  way  was  held 
to  extend  to  all  purposes  for  which  it  could  be  required  for 
sewage  works. 

The  question  of  the  duration  of  the  right  has  been  discussed 
in  several  cases  ;  and  it  has  been  held  to  cease,  when  it  is  no  longer 
required  iu  order  to  render  the  grant  or  reservation  effectual.] 

In  Holmes  v.  Goring  (b)  the  defendant,  having  been  previously 
entitled  to  a  way  of  necessity  over  certain  closes,  purchased  these 
closes,  together  with  certain  other  pieces  of  land  adjoining  the 
close  to  which  the  way  of  necessity  led  :  he  subsequently  sold  two 
of  the  closes  over  which  the  way  of  necessity  had  been  used, 
together  with  some  portions  of  the  land  adjoining,  which  pre- 
vented his  having  access  over  his  own  land  to  those  closes  to 
which  the  right  of  way  had  originally  been  enjoyed.  These 
portions  had,  however,  been  repurchased  by  him  long  before  the 
present  action  was  brought,  at  which  time  he  could  have  had  as 
convenient  access  over  his  own  land  as  over  that  occupied  by  the 
plaintiff.  The  question  to  be  decided  was,  whether  the  way  of 
necessity — which  was  admitted  to  have  existed  when  the  defen- 
dant sold  the  close  now  occupied  by  the  plaintiff — was  defeated 
by  the  fact,  that,  by  a  subsequent  purchase,  he  was  enabled  to 
approach  the  close  to  which,  &c,  over  his  own  land  ;  the  defen- 
dant contending  that  the  necessity  of  the  way  was  to  be  considered 
with  reference  to  the  condition  of  the  property  at  the  time  of  the 
sale  of  the  two  closes. 

The  Court  held  that  the  way  of  necessity  ceased  as  soon  as  the 
defendant  had  any  other  means  of  access  to  the  close  to  which  it 
led.  "  A  way  of  necessity/'  said  Best,  C.  J.  (citing  Serjeant 
Williams'  note  to  Saunders),  "  when  the  nature  of  it  is  considered, 
will  be  found  to  be  nothing  else  than  a  way  by  grant;  but  a  grant 
of  no  more  than  the  circumstances  which  raise  the  implication  of 
necessity  require  should  pass.  If  it  were  otherwise,  this  incon- 
venience might  follow,  that  a  party  might  retain  a  way  over  one 
thousand  yards  of  another's  land,  when,  by  a  subsequent  purchase 
he  might  reach  his  destination  by  passing  over  one  hundred  yards 


(a)  188G,  L.  K.  33  Cb.  D.  679.         (I)  1S74,  2  Bing.  70  ;  S.  C,  9  Moore,  166. 
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of  his  own.     A  grant,  therefore,  arising  out  of  the  implication  of     Duration  of 

necessity  cannot  be  carried  further  than  the  necessity  of  the  case     ea8emenfc  of 

,  ...  .  .  necessity, 

requires,  and  this  principle  consists  with  all  the  cases  which  have  ~ 

been  decided."     Park,  J.,  added,  "  From  all  the  authorities  re-        GoTing*' 

ferred  to,  it  is  clear  that  when  a  way  is  claimed  by  necessity,  it 

is  a  good  answer  to  show  that  there   is  another  way  which  the 

party  may   use/'      Burrough,   J.,   expressed  his   opinion  to  be, 

"  That  there  must  be  a  necessity  continuing  up  to  the  time  of  the 

trespass  justified  under  it." 

The  opinion  here  expressed  by  Burrough,  J.,  appears  to  be  in  Reignolds  v. 
accordance  with  the  decision  of  the  Court  of  King's  Bench  in  Edwanl*- 
Reignolds  v.  Edwards  (a).  The  defendant's  lessor  had  a  prescrip- 
tive right  of  way  over  the  plaintiff's  land  to  a  close  which  was 
encircled  by  land  of  the  plaintiff.  Twenty-four  years  before  the 
action  was  brought,  the  plaintiff  stopped  up  the  old  way  and 
opened  a  different  one,  which  latter,  after  being  used  by  the  de- 
fendant's lessor  during  that  period,  the  plaintiff  also  stopped  up, 
and  brought  the  present  action  of  trespass  for  the  use  of  it  by 
the  defendant,  and  his  removal  of  a  gate  erected  across  it  by  the 
plaintiff.  The  Court  held  that  the  new  way  could  not  be  claimed 
as  a  way  of  necessity,  as  it  did  not  appear  "that  there  was  no 
other  way,  but  only  that  there  was  no  other  passage  open;"  and 
that,  as  the  plea  set  forth  a  right  of  way  by  prescription,  which 
the  plaintiff  had  admitted  by  demurring  to  the  plea,  that  was 
sufficient  to  prevent  the  defendant  being  entitled  to  this  as  a 
way  of  necessity.  That  it  was,  in  fact,  but  a  way  of  sufferance, 
and  upon  the  plaintiff  determining  his  will  by  erecting  the  gate, 
the  defendant  should  have  had  recourse  to  his  old  right. 

The  case  of  Buckhy  v.  Coles  (b)  appears  from  the  facts  as  stated  Buckhy  v. 
in  the  report  to  be  somewhat  at  variance  with  the  doctrine  above  Coles- 
laid  down,  as,  during  the  time  in  which  there  was  a  unity  of  the 
whole  property,  there  appeared  to  have  been  another  approach 
to  the  close  to  which,  &c,  besides  the  previously  existing  way  of 
necessity,  and,  as  this  new  approach  existed  at  the  time  of  seve- 
rance, the  former  necessity  must,  of  course,  have  ceased.  There 
appears,  however,  to  be  some  confusion  in  the  facts,  as  the  jury 
expressly  found,  that,  at  the  time  of  the  trespass  for  which  the 
action  was  brought,  there  existed  no  other  way  but  the  one 
claimed  by  the  defendant.     Dallas,  J.,  said,  "The  question  on 

(a)  1742,  Willes,  2S2.  (6)  1814,  5  Taunt.  311 ;  15  K.  K.  508. 
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the  issue  is,  whether  there  was  any  other  way  ?  The  evidence 
on  the  defendant's  side  is,  that  there  was  no  other  way.  The 
plaintiff  meets  it  by  evidence  that  there  was  another  way, 
though  not  quite  so  convenient;  and  the  jury  have  had  it  before 
them,  and  have  disaffirmed  the  existence  of  any  other  way." 
This  case  is  therefore,  in  fact,  [not  inconsistent  with]  the  case 
of  Holmes  v.  Goriiuj  above  cited. 

[The  decision  in  Proctor  v.  Hodgson  (a)  turned  upon  a  point  of 
pleading.  But,  in  the  course  of  the  argument,  Parke,  B.,  said, 
"The  extent  of  the  authority  of  Holmes  v.  Goring  is  that,  ad- 
mitting a  grant  in  general  terms,  it  may  be  construed  to  be  a 
grant  of  a  right  of  way  as  from  time  to  time  may  be  necessary. 
I  should  have  thought  it  meant  as  much  a  grant  for  ever  as  if 
expressly  inserted  in  a  deed,  and  it  struck  me  at  the  time  the 
Court  was  wrong ;  but  that  is  not  the  question  now."  And 
Alderson,  B.,  added,  "  Probably,  if  this  case  be  taken  to  a  court 
of  error,  Holmes  v.  Goring  will  be  reviewed." 

Again,  in  the  course  of  the  argument  in  Barkshire  v.  Grubb  (b), 
Fry,  J.,  being  referred  to  Holmes  v.  Goring  and  Proctor  v. 
Hodgson,  said,  "1  thought  that  the  necessity  must  be  judged  of 
at  the  date  of  the  conveyance;  but  the  proposition  laid  down  in 
Holmes  v.  Goring  seems  to  have  been  only  a  dictum,  for  there 
appears  to  have  been  no  necessity  at  the  date  of  the  grant." 
Some  of  the  grounds  of  the  decision  in  this  case  seem  to  be 
inconsistent  with  the  principle  laid  down  in  Holmes  v.  Goring. 

Holmes  v.  Goring,  therefore,  though  never  overruled,  must  be 
looked  upon  as  doubtful  authority  (c).] 

In  the  cases  already  cited  the  expression  frequently  occurs,  that 
ways  of  convenience  are  extinguished  by  unity  of  possession,  but 
ways  of  necessity  are  not.  It  appears,  however,  to  be  more  cor- 
rect, as  well  as  more  in  accordance  with  the  general  principles  of 
the  law  of  easements,  as  recognized  both  by  the  English  and  Civil 
law,  to  consider  all  easements,  whether  of  convenience  or  neces- 
sity, as  extinguished  by  unity;  but  that,  upon  any  subsequent 
severance,  easements  which,  previous  to  such  unity,  were  ease- 
ments of  necessity,  are  impliedly  granted  anew  in  the  same 
manner  as  any  other  easement  which  would  be  held  by  law  to 
pass  as  incident   to  the  grant.     Had   there   been  a  unity  from 


(   |   1865,  10  I.  eh.  824. 
(')   Ibbl,  L.  K.  L8  Oh.  D.  816  ;  above, 
p.  00. 


(c)  See  ami  ooniider,  Corporation  of 
London  v.  liiggs  (1880),  L.  R.  13  Ch.  D. 
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time  immemorial,  the  law  would  clearly  imply  a  right  of  way  as   Easements  of 
incident  to   a  grant,  if  there  existed  no  other  means  of  such      Decesaity' 
grant  taking  effect.     Why,  then,  should  this  anomaly  of  non-   All  easements 
extinguishment  be  held  to  be  law,  when  the  same  result  can  be    ^^Kyl"1 
obtained  from  the  ordinary  principles  regulating  other  easements 
of  the  same  class  ? 

In  none  of  the  numerous  cases,  in  which  the  question  of  ex- 
tinguishment has  been  discussed,  has  it  been  laid  down  that  the 
same  right  revived  upon  the  severance  of  the  tenements  which 
existed  previous  to  the  unity.  The  utmost  extent  to  which  the 
judges  go,  is  to  say  that  a  right  of  way  revives,  because  the  new 
grant  would  otherwise  be  inoperative.  Where  a  party  died  seised 
of  certain  lands  and  a  mill,  which  descended  to  his  two  daughters 
as  coparceners,  it  was  held  that  an  agreement  by  parol  between 
them,  on  making  partition,  that  a  way  should  be  used  to  the  mill 
as  during  the  lifetime  of  their  father,  was  binding  on  them  (a). 
Brooke,  in  his  Abridgment  (b),  says,  "  The  way  is  revived ;  tamen 
videtur  that  it  is  a  new  way  (nouvel  chimine)." 

It  is  clearly  settled,  on  all  the  authorities,  that,  during  the 
unity,  no  way  or  easement  can  exist  in  the  land  (c). 

The  language  of  Best,  C.  J.,  in  Holmes  v.  Goring  (d),  fully 
supports  the  doctrine  above  stated,  that  all  ways  are  extinguished 
by  unity  of  ownership ;  and  that  ways  of  necessity  are  in  reality 
new  easements  incident  to  the  grant  or  reservation.  "  If  I  have 
four  fields,  and  grant  away  two  of  them,  over  which  I  have  been 
accustomed  to  pass,  the  law  will  presume  that  I  reserve  a  right 
of  way  to  those  which  I  retain.  But  what  right  ?  The  same  as 
existed  before  ?  No ;  the  old  right  is  extinguished,  and  the  new 
way  arises  out  of  the  necessity  of  the  thing.  It  has  been  argued 
that  the  new  grant  operates  as  a  prevention  of  the  extinguish- 
ment of  the  old  right  of  way;  but  there  is  not  a  single  case 
which  bears  out  that  proposition,  or  which  does  not  imply  the 
contrary.  By  the  grant  a  new  way  is  created,  and  that  way  is 
limited  by  necessity." 

Serjeant  Williams  (e)  says,  "  Where  a  man,  having  a  close 
surrounded  by  his  own  land,  grants  the  close  to  another,  the 
grantee  shall  have  a  way  to  the  close  over  the  grantor's  land,  as 


(a)  21  Edw.  3,  2;  S.  C,  21  Ass.  pi.  1.  (d)  1824,  2  Bing.  83;  27  R.  R.  549. 

(b)  Tit.  Extinguishment,  pi.  15.  (e)  1  Wms.  Saund.  323,  n. ;  1  Notes 

(c)  Morris    v.    Edgington    (1810),    3  to  Saund.  370. 
Taunt.  24;  12  R.  R.  579. 
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Easements  of  incident  to  the  grant.     What  way  is  it  the  grantee  shall  have? 
veamtoj.      Not  the  Q^  but  &  new   way>  iimitea   by   the   necessity."     In 

All  easements  Clark  v.  Cogge  (a),  the  Court  says,  that  "although  the  grantor  in 
^nnity.  such  a  case  reserve  not  a  way,  it  shall  be  reserved  for  him  by 
law  j  that  is,  not  the  old  way,  but  a  new  way  of  necessity,  if  he 
hath  not  any  other  way."  In  Jorden  v.  Atwood  (b),  Pophain, 
C.  J.,  says,  "  If  a  man  has  three  fields  adjoining,  and  makes  a 
feoffment  of  the  middle  field,  the  feoffee  shall  have  a  way  (not 
the  way)  to  this  through  the  other  close." 

Direction.  [With  regard  to  the  direction  of   the  way  of  necessity,  it  was 

held  in  Packer  v.  Welsted  (c),  that  "  defendant  (who  claimed  a 
way  of  necessity  by  implied  reservation  upon  a  grant  by  him) 
poet  prender  un  convenient  chimin  sans  le  gree  del  plaintiff,  et 
ley  poet  puis  adjudg  si  ceo  soit  convenient  et  sufficient  vel  pluis 
ou  nemy ; "  and  this  accords  with  the  decision  of  the  Court  of 
Exchequer  in  Pinnington  v.  Galland.  (d),  where  it  is  laid  down 
that  the  way  would  be  "the  most  direct  and  convenient  one." 
So  that  the  grantee  of  the  way  would  be  allowed  to  take  his  way, 
only  subject  to  the  restriction  that  it  should  be  the  most  direct 
and  convenient  one  (e). 

In  2  Rolle,  Ab.  Graunt,  Z.  17,  it  is  laid  down,  "  Feffor 
assignera  le  chimin  lou  il  poet  melius  ceo  spare." 

This  is  not  inconsistent  with  the  other  authorities,  being 
merely  to  the  effect  that  upon  the  severance  the  grantor  may 
assign  a  way  if  he  chooses.  If  he  does  not,  then  the  grantee, 
i.e.  the  grantee  of  the  way,  may  select  it. 

Further,  when  once  the  way  is  ascertained,  it  cannot  be  altered  : 
Pearson  v.  Spencer  (/). 

In  the  last  case  it  seems  to  have  been  held,  that  where  the 
severance  creating  the  necessity  took  place  by  will,  and  during 
the  testator's  lifetime  and  at  his  death  the  premises  were  in  the 
hands  of  a  tenant,  and  there  was  an  existing  way  by  which  the 
tenant  used  and  enjoyed  them,  the  will  must  be  considered  as 
granting  the  use  of  that  way,  although  it  extended  over  a  part  of 
the  dominant  tenement  which  might  have  been  avoided  by 
making  a  gap  in  a  fence  (g). 

(a)  1607,  Cro.  Jac.  170.  which  ought  to  do  the   first  act,  shall 

(    |    1606,  Owen,  121.  have  the  election"  (quoted  by  James, 

(ej  L667,  -  Bid.  Ill,  already  cited  by  V.-C,  in  Rumble  v.  EeygaU  (1870),  18 

the  learned  author.  W.  K.  7  ; 

L868,  'J  E-.ch.  1.  (/)   1863,  I  15.  A  B.  571  ;  atlirmed  3 

\e)  Cf.  Co.  Litt   1  l.'a,   "  In  case  an  B.  A  B.  761. 

election  be  given  of  twosoverall  things,  (j)  Of.  Dig.  8,  2,  10. 

alwaies  be  which  is  the  first  ngent,  and 
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[The  Court  appears  to  have  been  of  opinion  to  reconcile  the 
passages  in  Siderfin  and  Kolle,  upon  the  ground  that  the  way 
may  be  assigned  in  the  first  instance  in  all  cases  by  the  person 
whose  grant  gives  rise  to  the  necessity,  and  in  Packer  v.  Welsted 
it  was  under  the  grant  of  the  defendant,  who  retained  a  land- 
locked tenement,  that  the  necessity  arose. 

The  rule  that  a  grantor  of  land  to  which  there  is  no  access, 
except  over  other  land  of  his,  may  in  the  first  instance  and  once 
for  all  assign  a  reasonable  way,  would  be  intelligible  enough, 
because  the  law  only  allows  any  way  in  such  case  because  there 
is  no  other,  and  it  might  reasonably  be  held  not  to  operate  if  the 
owner,  at  the  time  of  the  grant,  sets  out  a  convenient  way; 
whereas,  in  the  case  where  the  way  arises  by  implied  reservation 
(i.e.  in  cases  where  the  grantor  retains  the  land-locked  tenement), 
it  would  be  contrary  to  this  reason  to  deprive  the  owner  of  the 
land,  over  which  the  way  of  necessity  is  claimed,  of  a  similar 
privilege.  It  may  be  argued  that  the  authorities  are  not  to  be 
reconciled  by  the  coincidence  pointed  out  in  Pearson  v.  Spencer, 
that  in  both  an  opportunity  of  setting  out  the  way  was  allowed 
to  the  person  under  whose  grant  the  way  was  created,  the  way  in 
one  being  by  implied  grant,  in  the  other  by  implied  reserva- 
tion (a) ;  but  upon  the  ground  that  the  power  which  the  owner 
of  the  way,  whether  by  grant  or  reservation,  has  to  choose  a 
convenient  way,  is  subject  to  this,  that  the  owner  of  the  land 
over  which  it  is  claimed  may,  if  he  does  so  at  once  and  once  for 
all,  set  out  any  convenient  way. 

The  point  is  one  which  is  not  likely  to  arise  often,  the  question 
generally  being  whether  any  way  exists,  and  not  as  to  the  direc- 
tion of  it ;  but  whatever  may  be  decided  it  is  supposed  that  the 
rule  in  Rolle  would,  if  supported,  not  be  acted  on  to  the  extent  of 
its  terms,  and  that  if  the  grantor  can  assign  he  must  assign  a 
reasonable  way,  and  not  "  lou  il  poet  melius  ceo  spare  "  (6).] 


(a)  For  an  implied  reservation  takes 
effect  as  a  re-grant ;  Corporation  of 
London  v.  Biggs  (1880),  L.  R.  13  Ch. 
D.  798;  Midland  Puiilway  Company  v. 


Miles    (1886),  L.    R.  33  Ch.    D.   at  p. 
644. 

(6)  Bolton  v.  Bolton  (1879),  L.  K.  11 
Ch.  D.  at  p.  972. 


Easements  of 
necessity. 

Direction  of 
way  of 

necessity. 
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CHAPTER   III. 


TITLE    TO    EASEMENTS    BY    PRESCRIPTION. 


Definition  <  f 
prescription. 


Possession. 


Legil 
possession. 


1 'inscription  may  be  defined  to  be — A  title  acquired  by  pos- 
session had  during  the  time  and  in  the  manner  fixed  by  law. 
"  Prescriptio  est  titulus  ex  usu  et  tempore  substantias,  capiens 
ab  authoritate  legis  "  (a).  After  the  lapse  of  the  requisite  period 
the  law  adds  the  rights  of  property  to  that  which  before  was 
possession  only  (6). 

"  Things  corporeal  can  alone  be  susceptible  of  possession  (c). 
Things  incorporeal,  that  is  to  say,  those '  quas  in  jure  consistunt/ 
are  not  in  fact  susceptible  of  possession,  strictly  and  properly  so 
called  ;  but  they  are  susceptible  of  a  quasi  possession,  '  jura  non 
possidentur  sed  quasi  possidentur.'  This  quasi  possession  con- 
sists in  the  enjoyment  of  the  right  by  him  to  whom  it  belongs. 
Thus,  I  am  considered  to  have  the  quasi  possession  of  a  right  of 
servitude  when  I  do,  on  the  neighbouring  heritage,  in  the  sight 
and  with  the  knowledge  of  the  proprietor  of  that  heritage,  those 
acts  which  my  right  of  servitude  entitles  me  to  do.  This  quasi- 
possession  is  susceptible  of  the  same  qualities  and  defects  as 
possession  properly  so  called"  (d). 

To  constitute  a  legal  possession  there  must  be  not  only  a  cor- 
poreal detention,  or  that  quasi  detention  which,  according  to  the 
nature  of  the  right,  is  equivalent  to  it,  but  there  must  be  also  the 
intention  to  act  as  owner  (e).  Thus,  no  legal  possession  is  ac- 
quired by  a  man  walking  across  the  land  of  his  friend  (/),  or 


(   |  Co.  Lit.  113,  b. 

(  )  Usucapio  estadjectio  dorninii  per 
continuationem  possessionis  temporis 
lege  definiti—  Dig.  41,  ;j,  ;5,  de  usurp. 
"  The  Roman  law  relative  to  prescription 
baa  been  adopted  into  i lie  law  of  Nor- 
mandy, which  prevails  in  Jersey.  We 
profess  to  ai  -ame  principles." 

Pet  I.-  rd  W\  iii i  i c]  in  the  Privy  Council, 
1  Knapp.  G'J.  [tsee  an  examination  of 
the  principles  of  ;  on   by  Lord 

Blackburn  in  Di  r.    i  (lbbl), 

L.  K.  0  App.  Cas.  at  pp.  817  I  ..J 


(<)  Possideri  autem  possunt  quaa  sunt 
corporalia. — Dig.  41,  2,  if,  de  acq.  poss. 

(/)  Pothier,  torn.  4,  p.  580.— Traite 
de  la  Loi  Civile  Francaise. 

(e)  Apisciuiur  possessionem  corpore 
et  an  in  in,  m  que  pet  B6  ammo  aut  per  so 
corpore. — Dig.  41,  2,  3,  §  1,  de  acq.  vel. 
amit.  poss. 

(/)  Q1"  Jmo  lainiliaritatisamici  fun- 
(1  urn  ingreditut  non  videtur  possidere, 
quia  non  eo  animo  ingressus  est  ut 
possideat,  licet  corpore  in  fundo  sit. — 
Dig.  41,  2,  41. 
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using  a  private  way,  thinking  it  to  be  a  public  one  (a) ;  or  unless         Legal 
he  would  do  the  act  in  defiance  of  opposition  (l>).  possession.  ^ 

From  the  very  definition  of  Prescription,  an  enjoyment,  in  Poss3ssion 
order  to  confer  a  title,  must  have  been  uninterrupted  both  as  to  ™!'s^  b0^' 
the  manner  and  during  the  time  required  by  law.  It  is  not  to  be 
understood  by  this  expression  that  the  enjoyment  of  an  easement 
must  necessarily  be  unintermittent ;  although,  in  a  great  variety 
of  cases,  it  would  obviously  be  so ;  as  in  the  case  of  windows,  or 
rights  to  water.  In  those  easements  which  require  the  repeated 
acts  of  man  for  their  enjoyment,  as  rights  of  way  (c),  it  would 
appear  to  be  sufficient  if  the  user  is  of  such  a  nature,  and  takes 
place  at  such  intervals,  as  to  afford  an  indication  to  the  owner  of 
the  servient  tenement  that  a  right  is  claimed  against  him — an 
indication  that  would  not  be  afforded  by  a  mere  accidental  or 
occasional  exercise  (d). 

The  continuity  of  enjoyment  may  be  broken  either  by  the 
cessation  to  use,  or  by  the  enjoyment  not  being  had  in  the 
proper  manner. 

"An  enjoyment  of  an  easement  for  one  week,"  said  Baron 
Parke,  in  the  Monmouthshire  Canal  Company  v.  Harford  (e),  "  and 
a  cessation  to  enjoy  it  during  the  next  week,  and  so  on  alter- 
nately, would  confer  no  right  "  (/). 

(«)  Servitute  usus  non  videtur,  nisi  is  sion  to  use  the  easement  (otherwise  ;i 

qui  suo  jure  uti  se  credidit ;  ideoque  si  right  to  a  way  or  other  non-continuous 

quis   pro  via  publico,  vel   pro  alterius  easement  could  not  be   acquired)  ;    it 

servitute  usus  sit,  nee  interdictutn  nee  means  a   cessation   in    the   user  as  of 

actio  utiliter  competit. — Dig.  8,  6,  25,  right,  as  in  the  case  cited  in  the  text, 

quem.  serv.  amit.  where  the  asking  of  permission  during 

(b)  Si  per  f  undum  tuum  nee  vi  nee  the  period,  by  admitting  that  the  person 
clam  nee  precario  commeavit  aliquis,  asking  had  no  right  at  that  time,  inter- 
non  tamen  tanquam  id  suo  jure  faceret,  rupted  the  continuity  of  the  enjoyment 
sed,  si  prohiberetur,  non  facturus,  inutile  as  of  right.  See  the  question  discussed 
est  ei  interdictum  de  itinere  actuque ;  in  Hollins  v.  Verney,  ubi  sup. 

nam  ut  hoc  interdictum  competat  jus  In   a    claim   by   prescription   at   the 

fundi  possedisse  oportet. — Dig.  43,19,  common  law,  an  instance  of  unity  of  pos- 

7,  de  itinere  actuque  privato.    [See  the  session  without  also  unity  of  ownership 

judgment  in  Dyce  v.  Lady  James  Hay,  would  not   prevent   its   establishment. 

1  Macqueen,  at  p.  301.]  "  Tf  a  man  have  common  by  prescrip- 

(c)  Nemo  enim  tarn  perpetuo  tam  tion,  unity  of  possession  of  as  high  and 
continenter  ire  potest,  ut  nullo  momento  perdurable  an  estate  is  an  interruption 
possessio  ejus  interpellari  videatur. —  of  the  right ;  "  Co.  Lit.  114  b;  and  it  is 
Dig.  8,  1,  14,  de  serv.  in  the  same  sense  that  "  unity  of  posses- 

(d)  Per  Curiam  in  Bartlett  v.  Dovmes  sion  "  is  used  by  Lord  Mansfield  in 
(1825),  3  B.  &  C.  621;  27  R.  R.  436;  Morris  v.  Edgington  (1810),  3  Taunt, 
[and  in  Hollins  v.  Verney  (1884),  L.  R.  p.  30,  12  R.  K.  579,  where  he  speaks  of 
13  Q.  B.  Div.  304,  at  p.  315.]  a  right  of  way  or  common  extinguished 

(e)  1834,  1  C.  M.  &  R.  631.  by  "  unity  of  possession,"  i.e.,  unity  of 
(/)  [This  does  not  mean  a  cessation       ownership. 

in  the  actual  user,  as,  for  instance,  by  With  regard  to  a  claim  under  Lord 

reason  of  the  claimant  having  no  occa-       Tenterden's  Act,  it  has  been  held  that 
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Possession 
must  be  un- 
interrupted. 


So,  where  the  enjoyment  has  been  had  under  permission  asked 
from  time  to  time,  which,  upon  each  occasion,  amounts  to  an 
admission  that  the  asker  had  then  no  right.  Indeed  the  very 
mode  in  which  this  enjoyment,  under  constantly  renewed  permis- 
sion, operates  in  defeating  the  previous  user,  is,  that  it  breaks 
the  continuity  of  the  enjoyment  (a) ;  and  it  is  expressly  laid  down 
by  the  Court  of  King's  Bench,  in  their  judgment  in  the  case  of 
Tichle  v.  Brown  ( b  >,  that  the  breaking  of  the  continuity  is  incon- 
sistent with  the  enjoyment  during  the  periods  of  either  twenty  or 
forty  years,  and  that  for  that  reason  evidence  of  the  breaking  of 
such  continuity  is  admissible  on  a  traverse  of  the  enjoyment. 

The  interruption  here  spoken  of  is  that  arising  from  the  act  of 
the  party  claiming  the  right.  The  interruption  of  a  right  claimed 
under  the  statute  by  any  act  of  the  servient  owner  will  be  con- 
sidered hereafter  ( c >. 

The  mode  of  acquiring  a  title  to  an  easement  by  prescription 
may  be  considered  with  respect — 

1st. — To  the  length  of  time  during  which  the  enjoyment  must 
continue. 

2nd. — To  the  persons  against  and  by  whom  the  enjoyment 
must  be  had. 

3rd. — To  the  qualities  of  that  enjoyment. 


Sect.  1. — The  Length  of  Time  during  which  the  Enjoyment 
must  be  had. 

Before  the  13y  the  common  law  an  enjoyment  to  confer  a  title  to  an  ease- 

Prescription      ment  must  have  continued  during  a  period  co-extensive  with  the 


mere  unity  of  actual  possession,  oc- 
curring at  any  time  during  the  period, 
is  sufficient  to  prevent  a  claim  from 
being  established  under  the  Act,  even 
though  the  alleged  dominant  and  ser- 
vient tenements  l>e  held  under  different 
landlords:  Onley  r.  Gardiner  (183S),  4 
M.  A  v.  HshiU  v.  R«ed  (185D), 

B.   <VJ<>.      But  in   view  of  Lord 
llatherley's  dictum  in 
(1871),    L.    K.    6   Ch,    kt    p.    768,    and 
the  reasoning  of  the  Lords  Justices  in 
/  \stieai    Commitrionert    v.    Kino 

(1880),  L.  K.  11  Oh.  Div.  218,  and 
HolUru  v.  Verney  (ubi  sup.),  this  point 
cannot  now  be  regarded  as  settled. 


The  dictum  of  Martin,  B.,  in  Winahip 
v.  Hvdapi  th  (1854),  10  Exch.,  p.  8,  thai 
a  claim  by  immemorial  prescription  at 
the  common  law  would  be  defeated  by 
proof  of  unity  of  possession  at  any  time, 
must  not  be  taken  as  applying  to  mere 
unity  of  possession  without  unity  of 
ownership  also,  which  did  exist  in  the 
case  itself.] 

(o)  1  0.  M.  A  R.  at  p.  031,  per  Lord 
Lyndhui  -i . 

(b)  1836,    4    A.    a     K.    at    p.    888; 
I  v.  Clarke  (1886),  2  Bing.  N.  0. 

705. 

(c)  Post— Qualities  of  Enjoyment; 
[and  see  the  note  on  Sect.  4,  post.] 
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memory  of  man  j  or,  in  legal  phrase,  "  during  time  whereof  the     Before  the 
memory  of  man  runneth  not  to  the  contrary."     To  this  expres-    PreB°nPtl0n 

sion  a  definite  meaning  was  originally  attached,  as  comprising  the    

period  elapsed  since  the  year  1189.  "  Now,  '  time  of  memory,'  " 
says  Blackstone,  "  has  long  ago  been  used  and  ascertained  by 
the  law  to  commence  from  the  reign  of  Richard  the  First "  (a) — 
a  period  adopted  by  analogy  to  the  stat.  3  Edw.  1,  c.  29,  which 
fixed  that  as  the  date  for  alleging  seisin  in  a  real  action. 

The  extreme  difficulty  of  giving  proof  of  enjoyment  for  so 
long  a  period  was  lessened  by  its  being  held  that  evidence  of 
enjoyment  during  a  shorter  time  raised  a  presumption  that  such 
enjoyment  had  existed  for  the  necessary  period  (6) ;  where, 
however,  the  actual  origin  of  the  enjoyment  was  shown  to  have 
been  of  more  recent  date  than  the  time  of  prescription,  the  right 
in  earlier  cases  was  held  to  be  defeated. 

Thus,  in  Bury  v.  Pope  (c),  "  It  was  agreed  by  all  the  justices, 
that  if  two  men  be  owners  of  two  parcels  of  land  adjoining,  and 
one  of  them  doth  build  a  house  upon  his  land,  and  makes 
windows  and  lights  looking  into  the  other's  lands,  and  this  house 
and  the  lights  have  continued  by  the  space  of  thirty  or  forty 
years ;  yet  the  other  may  upon  his  own  land  and  soil  lawfully 
erect  a  house  or  other  thing  against  the  said  lights  and  windows, 
and  the  other  can  have  no  action,  for  it  was  his  folly  to  build 
his  house  so  near  to  the  other's  land, — and  it  was  adjudged 
accordingly." 

This  doctrine  appears  to  have  been  held  down  to  the  passing 
of  the  Statute  of  Limitations,  21  Jac.  1,  c.  16. 

The  period  of  the  first  year  of  Richard  1  was  adopted  as  the 
commencement  of  legal  memory  by  an  equitable  extension  of  the 
statute  which  fixed  that  as  the  period  in  which  the  demandant  in 
a  writ  of  right  must  have  alleged  seisin. 

"  But  when,  by  the  Statute  of  Limitations,  3  Edw.  1,  c.  39,  the 
seisin  in  a  writ  of  right  was  limited  to  the  time  of  Richard  1,  so 
that  none  could  count  of  an  older  seisin,  this  writ  being  the  highest 
writ ;  it  was  taken  to  be  also  within  the  equity  of  the  statute,  that 
though  a  man  might  prove  the  contrary  of  a  thing  of  which  pre- 

(a)  2  &  3  Will.  4,  c.  71,  s.  1.  been  ereoted  before  the  time  of  living 

(6)  Jenkins  v.  Harvey  (1835),  1  Cr.  M.  memory,  and  the  origin  of  which  could 

&  R.  894.     ["  Theoretically,  an  ancient  not  be  proved."    Per  Lush,  J.,  in  Angus 

house  at  this  period  was  a  house  which  v.  Dalton  (1877),  L.  R.  3  Q.  B.  D.  at 

had  existed  from  the  time  of  Richard  1.  p.  89.] 

Practically,  it  was  a  house  which  had  (c)  1586,  Cro.  Eliz.  118. 
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Before  the      scription  was  made,  still  this  should  not  destroy  the  prescription, 
Pr88Jetption     if  the  proof  were  of  a  thing  beyond  the  time  of  limitation.     For 

■ it  was    reasonable  that  the  inquiry  in  a  prescription  should  be 

limited  as  well  as  in  a  writ  of  right,  being  lower  than  that,  for  it 
was  very  hard  to  put  juries  to  inquire  of  things  so  old"  (a). 

When  the  shorter  time  of  sixty  years  was  fixed  for  a  writ  of 
right,  and  fifty  years  for  a  possessory  action  by  38  Hen.  8,  it  has 
been  said  tliat  a  similar  extension  of  the  statute  was  not  made 
by  the  courts  of  law,  and  that  the  time  of  prescription  for 
incorporeal  rights  remained  as  before  (b).  It  is  difficult  to  see 
upon  what  ground  this  distinction  could  have  been  made,  as 
the  enacting  words  of  the  two  statutes  are  almost  identical  in 
expression,  and  the  latter  has  been  considered  only  as  an  addition 
to  the  former,  restricting  the  period  of  prescription  to  sixty  years 
before  the  action  brought,  and  making  no  other  alteration. 

And,  following  out  this  doctrine,  the  Courts,  upon  the  fixing 
of  a  shorter  period  of  limitation  in  possessory  actions,  ought 
to  have  diminished  the  length  of  enjoyment,  from  which  a 
prescriptive  right  might  be  inferred,  in  all  like  actions  to  the 
period  of  twenty  years,  fixed  by  statute  21  Jac.  1. 

The  opinion  of  Mr.  Serjeant  Williams,  supported  by  high 
authority,  seems  to  have  been  : — "  That  an  action  on  the  case, 
being  a  possessory  action,  was  considered  by  the  Courts  to  be 
in  the  nature  of  an  ejectment  ;  and  as  no  one  can  recover  in 
ejectment,  unless  he  or  those  under  whom  he  claims  have  been 
iu  possession  within  twenty  years,  or  rather  as  an  adverse 
uninterrupted  possession  by  another  for  twenty  years  is  a  bar  to 
an  ejectment,  so  an  uninterrupted  possession  of  an  easement  for 
the  same  time  is  considered  as  a  bar  to  an  action  on  the  case, 
which  has  for  its  object,  in  common  with  an  ejectment,  the  object 
of  the  possession,  or  at  least  the  dispossessing  the  defendant  of 
it." — "  From  the  case  of  Holcroft  v.  Heel  (c)  it  seems  necessarily 
to  follow,  that  where  a  person  has  used  and  enjoyed  an  easement 
tor  twenty  years  and  upwards,  though  it  was  a  wrongful  use  at 
first,  he  thereby  gains  such  a  right  that  if  he  bo  disturbed  in 
the  enjoyment  of  it,  he  may  maintain  an  action  ou  the  case  for 
h  disturbance  ;   and   it  is  no  answer  to  show  that  the  plaintiff 


(a)    2    Roll.    Abr.,   tit.    Prescription,       Commissioners,  p.  51. 

14.  (r)  [1799,  1  Hoa.  <5c  PnlL  400.] 

('')    1st    Report     of     EtOkl    Property 
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originally  obtained  the  use  and  possession  of  it  by  usurpation      Before  the 

j  >,  f   \  Prescription 

and  wrong     (a).  Ao£ 

There  appears,  therefore,  some  reason  to  doubt  the  correct- 
ness  of  the  generally  received  opinion,  that  the  equitable  analogy 
above  mentioned  was  not  extended  to  the  more  recent  statutes, 
32  Hen.  8,  and  21  Jac.  1,  as  well  as  to  the  earlier  statute  of 
Edw.  1.  The  only  direct  authority  against  this  extension  appears 
to  be  the  opinion  of  Sir  R.  Brooke,  as  given  in  his  reading  on 
the  statute  of  32  Hen.  8,  which  is  not  stated  to  be  founded  on 
any  decided  case,  while  it  is  expressly  laid  down  in  Brooke's 
Abridgment,  that  32  Hen.  8  "  entirely  repealed  the  ancient 
Statute  of  Limitations,  and  that  it  extended  equally  with  the 
former  statutes  to  copyholds  as  well  as  to  freeholds  ;  for  the 
new  statute  is,  that  a  man  shall  not  make  prescription,  title,  or 
claim,  &c.  ;  and  those  who  claim  by  copy  make  prescription,  title, 
&nd  claim,  &c. ;  also  the  plaints  are  in  nature  and  form  of  a  writ 
of  our  lord  the  king  at  common  law,  &c. ;  and  those  writs 
which  have  been  brought  at  common  law  are  ruled  by  the  new 
limitation,  and  therefore  the  plaints  of  copyhold  shall  be  of  the 
same  nature  and  form"  (b). 

In  the  case  of  Bury  v.  Pope,  above  cited,  which  was  decided 
during  the  period  which  intervened  between  the  passing  of  the 
two  statutes  of  Hen.  8  and  Jac.  1,  sufficient  time  had  not  elapsed 
to  confer  a  title  by  the  former  statute,  even  supposing  the 
equitable  analogy  to  have  existed.  Whitton  v.  Grompton  (c), 
which  appears  to  be  the  only  case  decided  expressly  upon  the 
statute  of  32  Hen.  8,  and  which  is  at  the  most  but  a  doubtful 
authority,  turned  upon  the  point  that  a  formedon,  having  been 
given  since  the  passing  of  the  Statute  of  Westminster,  was  not 
within  the  32  Hen.  8,  which  was  but  a  mere  continuation  of  it ; 
and  ultimately  the  case  appears  to  have  been  compromised. 

The  opinion  of  Mr.  Serjeant  Williams  is  in  accordance  with 
the  expression  of  Lord  Mansfield,  ['  That  an  incorporeal  right, 
which,  if  existing,  must  be  in  constant  use,  ought  to  be  decided 
by  analogy  to  the  Statute  of  Limitations"  (d). 

"The  several  Statutes  of  Limitations,"  said  Abbott,  0.  J., 
"  being  all  in  pari  materia  ought  to  receive  a  uniform  construc- 


ts 2  Wms.  Saund.  175  (n.)  ;  2  Notes  (c)  1568,  3  Dyer,  27S  a. 

to  Saund.  503.  (d)  2  Evans'  Pothier,  136. 

(b)  Tit.  Limitations,  pi.  2. 


170 


ACQUISITION    OF    BASEMENTS. 


Before  the 

Prescription 

Act. 


Title  by  grant 
made  and  lost 
in  modern 
times. 


tion,  notwithstanding  any  slight  variation  of  phrase,  the  object 
and  intention  being  the  same  "  (a). 

The  view  of  Serjeant  "Williams,  above  cited,  is  however  at 
variance  with  the  generally  received  opinions  upon  this  sub- 
ject (6). 

But,  although  the  Courts  refused  in  form  to  shorten  the  time 
of  legal  memory  by  analogy  to  the  later  Statutes  of  Limitation, 
they  obviated  the  inconvenience  which  must  have  arisen  from 
allowing  long  enjoyment  to  be  defeated  by  showing  that  it  had 
not  had  a  uniform  existence  during  the  whole  period  required, 
by  introducing  a  new  kind  of  title  by  presumption  of  a  grant 
made  and  lost  in  modern  times  (c). 

And  on  this  ground,  although  it  appeared  that  a  right  of  way 
had  been  extinguished  by  unity  of  possession  (d),  or  even  by  an 
Act  of  Parliament  (e),  it  has  been  held  that  a  title  might  be 
obtained  by  an  enjoyment  for  twenty  years. 


(«)  Murray  v.  E.  I.  Company  (1821), 
5  B.  ft  A.  at  p.  215 ;  24  R.  R.  325  ;  see 
also  Tolson  v.  Kane  (1S22),  6  Moore,  C. 
P.  558,  23  R.  R.  615,  per  Dallas,  C.  J.; 
[and  the  opinion  of  Lush,  J.,  in  Angus 
v.  Dalton  (1877),  L.  R.  3  Q.  B.  D.  at 
p.  94 ;  and  compare  the  suggestions  of 
Pollock,  B.,  and  Field  and  Manisty,  JJ., 
in  Dalton  v.  Angus  (1881),  L.  R.  6  App. 
Cas.  at  pp.  746,  753,  768.] 

(h)  [See  e.g.,  Angus  v.  Dalton  (1878), 
L.  R.  4  Q.  B.  Div.  at  pp.  170  and  199, 
per  Thesiger  and  Brett,  L.JJ.,  and  on 
appeal  (1881),  L.  R.  6  App.  Cas.  at  p. 
77b,  per  Fry,  J.] 

(c)  The  introduction  of  this  dootrine 
was  attempted  by  a  modern  civilian. 
Laudensis,  says  Merlin,  p.  82,  alleges 
that  though  a  prescription  is  not  admis. 
sible  in  support  of  a  discontinuous  ser- 
vitude, usage  will  raise  an  inference  of 
an  actual  grant,  the  existence  of  which 
is  to  be  deduced  frcm  the  patience  of 
the  adversary.  "  C'est  bien  la,"  saya 
Merlin,  "  apprendre  aux  plaideurs  et 
aux  practiciens  des  chicanes  dont  ils 
ne  sont  que  trop  enclins  :\  proBter." 

[The  earliest  reported  decision  to  this 
effect  is  that  of  /..         v.  Price  in  1761  ; 
per  Lord  Blackburn  in  Dalton  v. 
(1881),  L.  R.  6  App.  Cas.  at  p.  812-1 

(d)  Keymer  v.  .-  ,  died  ia Bead 
v.ISrookman  (1789),  8  T.  R.  157  ;  Bull. 
N.  P.  7  1. 

(e)  Campbell  v.  B08),  3  East, 
•294;  7  R.  K.  468j  see  also Mayor  o/HuU 
v.  Horner  (1774),  1  Cowp.  10^;  1 
v.Knott  (1774),  Ibid.  214;  Holerofi  v. 


Heel  (1799),  1  Bos.  &  Pnl.  400;  Lady 
Dartmouth  v.  Roberts  (1S12),  16  East, 
334;  Livett  v.Wilson  (1825), 3  Bing.  115; 
Doe  d.  Fenu-ick  v.  Reed  (1821),  5  B.  &  Aid. 
232;  24  R.  R.  338;  Codling  v.  Johnson 
(1829),  9  B.  &  C.  933;  S-i  R.  R.  375. 

[The  case  of  Campbell  v.  Wilson,  above 
referred  to,  in  which  it  was  held  thas 
the  enjoyment  of  a  way  for  twenty  years 
was  sufficient  evidence  from  which  to 
presume  a  grant  or  other  lawful  origin 
of  a  right  of  way,  though  an  Act  of  Par- 
liament bad,  prior  to  that  enjoyment, 
extinguished  a  like  right  over  the  same 
land,  so  that  the  twenty  years'  enjoy- 
ment was  in  fact  had  by  reason  of  the 
neglect  of  the  owner  of  the  servient 
tenement  to  avail  himself  of  the  provi- 
sions of  the  Act,  is  not  at  variance  with 
the  rule  that  a  man  cannot  prescribe 
against  a  statute  (Co.  Lit.  115  a),  a  rule 
which  holds  good  in  the  case  of  ease- 
ments. The  object  of  the  statutory 
provision  (an  inclosure  Act)  in  the  case 
referred  to  was  simply  to  benefit  the 
owners  of  allotted  lands,  by  exempting 
them  from  the  burthen  of  existing  rights 
of  way,  but  not  to  injure  the  allottees 
by  restricting  the  power  of  each  allottee 
to  dispose  of  or  burthen  his  own  land  as 
he  might  think  proper  ;  and  there  was 
nothing  in  the  statute  prohibiting  the 
creation  of  new  rights.  But  where  the 
acts  of  user  relied  upon  are  contrary  to 
some  statutory  provision,  so  that  an 
actual  grant  of  the  right  which  is  sought 
to  be  established  by  user  would  be  void, 
and  it  cannot   possibly  be  referred  to 
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In  a  later  case,  where  windows  were  shown  to  have  existed 
twenty  years,  it  was  held,  that  proof  that  they  did  not  exist 
twenty-two  years  before  the  obstruction  was  insufficient  to  defeat 
an  action  (a). 

This  was  in  reality  prescription  shortened  in  analogy  to  the 
limitation  of  the  21  Jac.  1,  and  introduced  into  the  law  under  a 
new  name ;  for  "  the  law  allows  prescription  only  in  supply  of  the 
loss  of  a  grant,  and  therefore  every  prescription  presupposes  a 
grant  to  have  existed  "  (b). 

The  introduction  of  this  doctrine  was  attended  with  consider- 
able opposition  ;  and  it  was  contended  that  to  sustain  a  claim 
founded  upon  such  a  lost  grant,  the  jury  must  actually  believe  in 
its  existence,  or,  at  all  events,  they  must  find  it  as  a  fact,  though 
they  did  not  believe  it  (c). 


Modern  lost 
grant. 


any  legal  origin,  the  common  law  rale 
prevails,  and  no  right  is  acquired.  Roch- 
dale Canal  Company  v.  Radcliffe  (1852), 
18  Q.  B.  287  ;  2  Sim.  N.  S.  78  ;  Race  v. 
Ward  (1857),  7  E.  &  B.  384  ;  National 
Guaranteed  Manure  Co.  v. Donald  (1859), 
4  H.  &  N.  8  ;  Proprietors  of  Staffordshire 
and  Worcestershire  Canal  Navigation  v. 
Proprietors  of  Birmingham  Canal  Navi- 
gation (1866),  L.  R.  1  H.  L.  254,  at  pp. 
267,  278.  Cf.  Traill  v.  McAllister  (1891), 
25  L.  R.  Ir.  524,  Mews'  Digest,  1891, 
col.  120. 

In  the  case  of  Mill  v.  Commissioner  in 
charge  of  the  Neiv  Forest  (1856),  18  C.  B. 
60,  a  right  of  common  over  the  lands 
of  the  Crown  in  the  New  Forest  was 
claimed  in  respect  of  a  piece  of  land 
which  had  formerly  been  part  of  the 
waste  of  the  claimant's  manor,  but  which 
had  been  inclosed  in  the  year  1810,  and 
afterwards  occupied  as  a  farm.  The 
Court  held  that  the  user  of  turning 
cattle  from  this  farm  on  to  the  Crown 
lands  from  the  time  of  the  inclosure 
down  to  the  time  of  the  claim,  conferred 
no  right,  by  reason  that  a  statute,  9  &  10 
Will.  3,  c.  36,  s.10,  prohibits  the  creation 
of  any  such  right  in  the  New  Forest. 
It  may  occur  to  the  reader  that  the 
claimant's  predecessors  may  possibly 
have  had,  before  the  passing  of  the  statute 
last  referred  to,  a  right,  in  respect  of 
the  waste  lands  of  the  manor,  of  turning 
cattle  on  to  the  common  lands  of  the 
Crown  (in  accordance  with  what  was 
said  by  Bayley,  J.,  in  The  Earl  of  Sefton 
v.  Court  (1826),  5  B.  &  C.  917,  that  a 
lord  of  a  manor  may  have  a  right  of 
turning   on    cattle    on   a   common,   in 


respect,  not  only  of  his  cultivated  lands 
but  also  of  his  waste  lands),  and  that 
the  user  subsequent  to  the  inclosure  was 
evidence  of  the  existence  of  such  a  right 
in  the  claimant's  predecessors,  and  that 
the  user  was  not,  therefore,  necessarily 
illegal  under  the  statute.  This  point, 
however,  did  not  arise,  as  the  claimant 
did  not  satisfy  the  commissioners  who 
found  the  facts  of  the  case  that  any 
right  did  exist  before  1810,  so  that  the 
possibility  of  a  legal  origin  for  the  right 
claimed  was  excluded. 

The  judgments  in  Codling  v.  Johnson 
and  The  Earl  of  Sefton  v.  Court  are  both 
authorities  that  the  mere  fact  of  the 
tenement  in  respect  of  which  a  claim 
by  prescription  at  common  law  is  set 
up,  being  shown  not  to  have  formerly 
existed  in  the  same  state,  is  not  con- 
elusive  against  the  claim.] 

(a)  Penwarden  v.  Ching  (1829),  Moo. 
&  Mai.  400.  [In  Philipps  v.  Halliday, 
L.  R.  (1891),  A.  C.  228,  a  faculty  for  a 
pew  was  presumed  after  long  posses- 
sion.] 

(b)  2  Black.  Com.  265,  citing  Potter 
v.  North  (1680),  1  Ventris,  387.  [The 
expedient  "  is  ancillary  to  the  doctrine 
of  prescription  at  common  law,  and 
applicable  in  cases  where  something 
prevents  the  operation  of  the  common 
law  prescription  from  time  immemorial, 
and  is  therefore  only  applicable  when 
the  right  claimed  is  such  as,  if  im- 
memorial, might  have  been  the  subject 
of  prescription."  Per  Lord  Blackburn, 
in  Dalton  v.  Angus  (1881),  L.  R.  6  App. 
Cas.  at  p.  816.] 

(c)  2  Evans'  Pothier,  136. 
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Modem  lost         The  practical  distinction  was,  that  where  the  claim  was  by  pre- 

grapt' scription,  the  length  of  enjoyment  constituted  a  title  ;  where,  on 

the  other  hand,  the  right  was  claimed  by  "  lost  grant/'  the  long 
enjoyment  afforded  but  a  presumption  of  title;  and  whether  such 
presumption  was  conclusive  for  the  purpose  for  which  it  was 
adduced,  was  a  point  open  to  a  certain  degree  of  doubt. 

Though  the  evidence  of  enjoyment,  which  has  been  already 
adverted  to,  was  in  theory  presumptive  evidence  only  of  prescrip- 
tion, yet  it  was  in  practice  and  effect  conclusive  (a) ;  and  it  is 
apprehended  that  if  a  jury  had  disregarded  the  recommendation 
of  a  judge  "that  such  evidence  warranted  the  presumption  of  a 
grant/'  the  Court  would  have  directed  a  new  trial  toties  quoties  (h). 

But  although  this  principle  was  clearly  recognized  in  numerous 
decisions,  yet  doubts  and  difficulties  still  arose  from  the  vague 
and  uncertain  language  frequently  made  use  of  by  judges  in 
leaving  these  questions  to  the  jury — enjoyment  being  sometimes 
treated  as  affording  a  conclusive  presumption,  whilst  at  others 
such  user  was  only  considered  to  be  "  cogent  evidence  "  of  pre- 
scription (c),  the  presumption  of  which  judges  were  in  the  habit 
of  recommending  juries  to  adopt. 

"  It  has  not  unfrequently  happened,"  says  a  modern  writer, 
"that  the  same  presumption  has  been  spoken  of  by  some  judges 
as  a  rule  of  law,  whilst  by  others  it  has  been  treated  merely  as  fit 
to  be  recommended  to  a  ;jury,  or  as  one  which  a  jury  might 
properly  make  "  (d). 
Dniton  v.  [In  the  recent  case  of  Dalton  v.  Any  us  (e),  where  the  subject 

was    fully   considered,    all   the    judges  appear   to  have   been  of 
opinion  that  the  presumption  was  capable  of  being  rebutted  by 


(a)   See  per  Parke,   B.,   in  Bright  v.  ing  points,  each  of  which  is  dealt  with 

1>,  1  C.  M.  &  R.  at  p.  217.  in   its   place  :    (1)   the  presumption  of 

(>■)   See  per  Alderson,  B.,   in  Jenkins  lost  grant  and  the  evidence  admissible 

i  !  836),  1  C.  .M.  &  K.  895.  to  rebut  it ;   (2)  the  position  of  negative 

(n  };.-.    v.  Jolliffe  (1S23),  2  B.  &  C.  easements  under  Lord  Tenterden's  Act 

B.  R. 264.  [See  Best  on  Presump-  (below,  p.  181,  note  (//)) ;  (3)  secrecy  or 

tions.p.  L08;  and  perBowen,J.,in  Dalton  uncertainty  of  enjoyment  (pp.  20fi,211) ; 

-- 1  i.L.  i:.»;App.Cas.atp.781:  (4)  the  effect  of  an  enjoyment  which  it 

"The  twenty   years' rule  .  .   .  in  truth  is   impossible   or   difficult    to    interrupt 

was  nothing  but  a  canon  of  evidence."]  (p.  211)  ;   (5)  the  characteristics  of  the 

I   Phillips  and  Arnold  on  Evidence,  easement  of  support  generally  (I'urt  III. 

ed.  10,  p.  47<».  Chap.  IV.)  ;  and  (6)   the  liability  of  an 

(e)   1^77  to  1881,  L.  K.  8  Q.  B.  D.  So;  employer  for  the  acts  of  his  contractor 

4  Q.  B.    Div.    162  j    8   App.   Can.   710.  (Part  VI.  Chap.  II.).  The  several  aspects 

This  case  is  now  a  leading  authority  of  the  case  are  considered  in  the  several 

upon  Beveral  branches   of   the   law  of  passages  where  these  subjects  respec- 

easements,  and  notably  upon  the  follow-  tively  come  up  for  treatment. 
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[some  means  or  other  (a) ;  but  they  differed  upon  the  question,     Modem  lost 
what  evidence  or  admission  was  sufficient  for  the  purpose. 

The  plaintiffs  had  proved  enjoyment  of  the  support  claimed 
for  their  factory  since  its  erection  twenty-seven  years  before  the 
accident  which  gave  rise  to  the  action,  and  claimed  the  right 
under  the  doctrine  of  lost  grant ;  but  it  was  either  proved  or 
admitted  at  the  trial  that  no  grant  had  ever  in  fact  been  made. 
Notwithstanding  this  admission,  Lush,  J.,  at  the  trial  directed 
a  verdict  for  the  plaintiffs ;  and,  on  the  motion  for  judgment,  he 
adhered  to  his  opinion,  "  that  the  mere  absence  of  assent,  or  even 
the  express  dissent  of  the  adjoining  owner,  would  not  prevent  the 
right  to  light  and  support  from  being  acquired  by  uninterrupted 
enjoyment,  and  that  nothing  short  of  an  agreement,  either  ex- 
press or  to  be  implied  from  payment  or  other  acknowledgment, 
that  the  adjoining  owner  shall  not  be  prejudiced  by  abstaining 
from  the  exercise  of  his  right,  would  suffice  to  rebut  the  presump- 
tion ;  in  other  words,  that  it  would  be  presumed,  after  the  lapse 
of  twenty  years,  that  the  easement  had  been  enjoyed  by  virtue  of 
some  grant  or  agreement,  unless  it  were  proved  that  it  had  been 
enjoyed  by  sufferance  (&)."  Cockburn,  C.  J.,  on  the  contrary, 
held  that,  when  it  was  proved  or  admitted  that  the  assent  of  the 
defendant's  predecessor  was  not  asked  for  or  obtained,  by  grant 
or  in  any  other  way,  to  any  support  being  derived  from  the  soil, 
the  presumption  was  at  an  end  (c).  He  was  also  of  opinion  that, 
the  enjoyment  of  the  support  claimed  not  being  capable  of  being 
interrupted,  no  grant  could  be  implied  from  the  failure  to  inter- 
rupt it  (d).  Mellor,  J.,  agreed  on  both  points  with  Cockburn, 
C.  J.,  and  judgment  was  given  for  the  defendants. 

The  Court  of  Appeal  was  also  divided  upon  the  question  now 
under  consideration.  Brett,  L.  J.,  considered  that  the  question  of 
grant  or  no  grant  was  a  pure  question  of  fact  to  be  found  by  the 
jury,  and  that  to  exclude  evidence  tending  to  show  that  there 
never  was  a  grant  would  be  to  usurp  the  functions  of  the  legis- 
lature (e);  quoting  the  observation  of  Lord  Mansfield,  in  The 
Mayor  of  Hull  v.  Horner  (/),  that  "  length  of  time,  used  merely 

(a)  See  especially  the  cases  collected  (e)  LB.4Q.B.  Div.  at  p.  201.  Com- 
by  Cockburn,  C.  J.,  L.  K.  3  Q.  B.  D.  pp.  pare  the  expressions  of  opinion  by  the 
106,  ff ;  and  the  observations  of  Brett,  same  learned  judge  in  Duke  of  Norfolk 
L.  J.,  on  appeal,  4  Q.  B.  Div.  at  p.  200.  v.  Arbuthnot  (1880),  L.  K.  5  C.  P.  Div. 

(b)  L.  R.  3  Q.  B.  D.  at  p.  93.  at  p.  393,  and  in  Earl  de  la  Warr  v.  Miles 

(c)  L.  E,  3  Q.  B.  D.  at  pp.  117,  120.  (1881),  L.  R.  17  Ch.  Div.  at  p.  590. 

(d)  See  this  point  considered  below,  (/)  1774,  Cowp.  102. 
p.  211. 
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Modern  lost  [by  way  of  evidence,  may  be  left  to  the  consideration  of  the  jury 
to  be  credited  or  not,  and  to  draw  their  inference  one  way  or  the 
other  according  to  circumstances. "  Thesiger,  L.  J.,  while  holding 
that  the  presumption  of  lost  grant  might  be  negatived  by  showing 
"a  legal  incompetence  as  regards  the  owner  of  the  servient  tene- 
ment to  grant  an  easement  (a),  or  a  physical  incapacity  of  being 
obstructed  as  regards  the  easement  itself  (b),  or  an  uncertainty 
and  secrecy  of  enjoyment  putting  it  out  of  the  category  of  all 
known  easements "  (c),  was  of  opinion  that  the  presumption 
could  not  be  rebutted  by  mere  proof  that  no  grant  had  in  fact 
been  made  :  "  the  presumption  of  acquiescence,"  he  said,  "  aud 
the  fiction  of  an  agreement  or  grant  deduced  therefrom,  in  a  case 
where  enjoyment  of  an  easement  has  been  for  a  sufficient  period 
uninterrupted,  is  in  the  nature  of  an  estoppel  by  conduct,  which, 
while  it  is  not  conclusive  so  far  as  to  prevent  denial  or  explana- 
tion of  the  conduct,  presents  a  bar  to  any  simple  denial  of  the 
fact,  which  is  merely  the  legal  inference  drawn  from  the  con- 
duct "  (d).  Cotton,  L.  J.,  agreed  with  Thesiger,  L.  J.  (e).  In  the 
result,  the  Court  directed  that  the  defendants  should  elect  within 
fourteen  days  whether  they  would  take  a  new  trial,  which  the 
Court  thought  them  entitled  to  upon  the  point  of  notice  (/),  and 
that,  if  they  did  not  so  elect,  judgment  should  be  entered  for  the 
plaintiff. 

The  defendants  did  not  elect  to  take  a  new  trial,  but  appealed 
to  the  House  of  Lords  (g)}  where  the  case  was  twice  argued  by 
counsel  for  the  appellants  and  for  the  respondents,  aud  questions 
were  put  to  seven  judges  of  the  High  Court.  Of  the  judges, 
three  (h)  based  their  opinions  upon  grounds  which  rendered  it 
unnecessary  for  them  to  consider  in  what  manner  the  presump- 
tion of  lost  grant  might  be  rebutted;  three  (i)  in  effect  agreed 
with  Thesiger  and  Cotton,  L.  JJ.,  that  the  presumption  could  not 
be  rebutted  merely  by  showing  that  no  grant  had  in  fact  been 
madu  ;  while  the  seventh  (k)  was  of  opinion  that   proof   by  the 

(-/JSeeB/.                                (1821), 4  (/)  See  below,  p.  207. 

B.    &    Aid.    679  j    -'■■•    K.    EL   400;    and  (g)  L.  R.  6  App.  Cas.  740. 

above,  p.  170,  note  (< ).  (/i)    Pollock,     B.,     and     Field     and 

(6)   Bee  R                       (1868),  18  0.  B.,  Manisty,    JJ.  ;    see   the   effect   of   their 

N     3.    841;    and  the  caaes  considered  opinions  given  below, Part  III. Chap. IV. 

below,  p.  211.  (0   Liudley,  Lopes,  and  Fry,  JJ.,  the 

da  (1859),  last    named    bowing   to    authority,    but 

7  U.  i,.  i     849,  and  i.  low,  p.  211.  questioning  the  principle  of  tlic  decided 

(J)  L.  R.  4  Q.  B.  Div.  p.  173.  cases. 

Ibid.,  p.  1-  CO   Bowen,  J. 
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[defendants  that  the  right  claimed  had  not  been  granted  either     Modern  lost 

by  deed  or  by  equitable  agreement  was  sufficient   to  rebut  the    — gran  ' 

presumption. 

The  opposite  points  of  view  of  the  four  last-named  judges  on 
this  question  are  fully  expressed  in  the  opinions  of  Lindley  and 
Bowen,  JJ.,  respectively. 

"The  theory  of  implied  grant/'  said  Lindley,  J.,  "was  in- 
vented as  a  means  to  an  end.  It  afforded  a  technical  common 
law  reason  for  not  disturbing  a  long-continued  open  enjoyment. 
But  it  appears  to  me  contrary  to  the  reason  for  the  theory  itself 
to  allow  such  an  enjoyment  to  be  disturbed  simply  because  it  can 
be  proved  that  no  grant  was  ever  in  fact  made.  If  any  lawful 
origin  for  such  an  enjoyment  can  be  suggested,  the  presumption 
in  favour  of  its  legality  ought  to  be  made  "  (a). 

Bowen,  J.,  on  the  other  hand,  treated  the  rule  as  to  presuming 
a  grant  or  agreement  from  twenty  years'  enjoyment  as  nothing 
more  than  a  canon  of  evidence,  similar  to  the  presumption  of 
death  arising  from  seven  years'  absence  without  news  received, 
or  to  the  presumption  of  the  satisfaction  of  a  bond  after  twenty 
years,  and  similarly  liable  to  be  displaced  by  counter-evidence. 
"  It  seems  a  contradiction  in  terms  to  maintain  that  the  rebuttable 
presumption  of  the  existence  of  a  grant  would  not  at  any  time 
have  been  necessarily  counteracted  by  actual  proof  that  no  such 

grant  had  ever  been  made But  ....  it  would  not  now 

be  sufficient  to  disprove  a  legal  origin,  unless  the  possibility  of 
an  equitable  origin  were  negatived  as  well "  (6). 

Lindley  and  Lopes,  JJ.,  agreed  with  Bowen,  J.,  that  the  ques- 
tion of  notice  should  have  been  submitted  to  the  jury;  but,  the 
defendant  having  rejected  a  new  trial,  this  was  now  immaterial 
to  the  particular  case  (c). 

The  House  (d),  after  hearing  the  judges,  unanimously  affirmed 
the  decision  of  the  Court  of  Appeal,  Lord  Penzance  alone  ques- 
tioning the  principle,  but  following  the  previous  decisions. 
Lord  Blackburn  appears  to  have  proceeded  on  the  grounds  which 
influenced  Pollock,  B.,  and  Field  and  Manisty,  JJ.,  looking  upon 
the  right  claimed  as  springing  directly  from  the  long  enjoyment, 
without  the  interposition  of  a  grant  inferred  or  imputed  ;  and  he 
did  not  therefore  consider  the  question  here  discussed.     Lord 


(a)  At  p.  765.  (d)  Lord    Selborne,   C,    and    Lords 

(b)  See  pp.  779  to  783  of  the  report.       Penzance,  Blackburn,  and  Watson.  „ 

(c)  On  this  point,  see  below,  p.  206. 
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[Selborne,  while  expressing  an  opinion  that  the  right  claimed  was 
conferred  by  the  Prescription  Act  (a),  thought  that  the  same 
result  could  be  reached  by  the  doctrine  of  presumed  grant,  and 
expressed  his  concurrence  with  the  majority  of  the  Court  of 
Appeal  (b).     Lord  Watson  in  effect  agreed  with  Lord  Selborne. 

The  effect  of  the  decision  is  effectually  to  establish  the  rule 
that  an  easement  of  support  for  new  buildings  may  be  acquired 
by  twenty  years'  open  and  uninterrupted  user  ;  and  although  the 
Lords  do  not  expressly  discuss  the  general  question  as  to  what 
evidence  is  admissible  to  rebut  the  presumption  of  lost  grant, 
the  effect  of  their  judgment  is  to  affirm  the  opinion  of  Thesiger 
and  Cotton,  L.  JJ.  It  follows  that  the  presumption  cannot  be 
displaced  by  merely  showing  that  no  grant  was  in  fact  made; 
the  long  enjoyment  either  estops  the  servient  owner  from  relying 
on  such  evidence,  or  overrides  it  when  given  (c).  But  it  appears 
to  be  still  law  that  an  incapacity  to  grant  the  easement,  extend- 
ing over  the  whole  time  in  the  course  of  which  the  right  (if 
granted  at  all)  must  have  been  granted,  will  rebut  the  presumption 
in  question  and  negative  the  claim  so  far  as  it  rests  on  the  fiction 
of  a  lost  grant  (d).  And  it  is  clear  that  the  claim  may  be  resisted 
on  any  ground  which  would  prevent  the  right  from  being 
acquired  by  prescription  from  time  immemorial.] 


Objections  to 
the  doctrine 
of  lost  grant. 


This  mode  of  carrying  out  the  policy  of  the  law,  by  the  inter- 
vention of  a  jury,  has  been  strongly  objected  to.  A  distinguished 
writer  has  observed : — 

"The  practice  of  requiring  juries  in  any  case  to  be  mere 
passive  instruments  in  finding  facts  upon  their  oaths,  in  the 
existence  of  which  the  Court  itself  did  not  believe,  although  now 
established,  is  of  singular  origin.  The  effect  is  indirectly  to 
establish  an  artificial  presumption,  which,  for  want  either  of 
inclination  or  authority,  could  not  be  established  and  applied 
directly.  It  seems  very  difficult  to  say  why  such  presumptions 
should  not  at  once  have  been  established  as  mere  presumptions 


{n)  See  below,  p.  181,  note  (6). 
(>/)   L  Et.  6  A.pp.  Cas.  at  p.  800. 
(r)  Cf.  Qoodman  x.  Mayor  of  t 
(1882),   L.    K.   7   A.   0.  '<■'.■'■  ■    I 

i  l^n).    L.  K.  25  (,».  B.  I),   isl  ; 
,1..  1'..  (1891),  A.C. 
I),-'.    1      >irV  v.   Silva    (1S90), 
L.  H.  45  Ch.  D   I 


(•/)  See  the  opinion  of  Thesiger,  L.  J., 
abovo,  at  p.  172,  and  the  cases  there 
quoted;  and  cf.  Wheabon  v.  Maple  ft"  Co., 
L.  H.  ( L898),  3  Ch.  48.  As  to  the  effect 
of  incapacity  to  gram  an  casement  upon 
a  claim  under  the  Act,  see  Lett 
v.  Davit  (1881),  L.  U.  l'J  Ch.  D.  at 
p.  291. 
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of  law,  to  be  applied  to  the  facts  by  the  courts,  without  the  aid  of  Objections  to 
a  jury.    That  course  would  certainly  have  been  more  simple  ;  and  thiogt°ctrnn?of 
any  objection  as  to  the  want  of  authority  would  apply  with  equal, 
if  not  superior,  force  to  the  establishing  such  presumptions  in- 
directly through  the  medium  of  a  jury"  (a). 

"Notwithstanding  the  admission  of  the  presumptions,"  says 
the  same  learned  author,  "  which  appear  now  to  be  established 
and  necessary  rules  of  law,  this  branch  of  jurisprudence  cannot 
but  be  considered  as  imperfect  and  inartificial,  more  especially  if 
it  be  contrasted  with  the  laboured  distinctions  of  the  Roman  law 
upon  the  same  subject.  The  presumption  being  one  of  law, 
arising  out  of  the  fact  of  continued  and  adverse  possession  un- 
rebutted,  ought,  as  a  rule  of  law,  to  be  applied  whenever  the  facts 
to  which  it  is  applicable  arise ;  and  yet,  unless  the  jury  strain 
their  consciences  so  far  as  to  find  a  grant,  in  the  actual  existence 
of  which  the  Court  itself  may  not  believe,  the  rule  of  law  is  in- 
applicable; in  other  words,  the  rule  is  useless,  unless  the  jury, 
upon  the  recommendation  of  the  Court,  find  a  fact,  which,  in  all 
human  possibility,  never  existed,  and  which  is  perfectly  uncon- 
nected with  the  real  merits  of  the  case ;  surely,  so  heavy  a  tax 
upon  the  consciences  and  good  sense  of  juries,  which  they  are 
called  on  to  incur  for  the  sake  of  administering  substantial  jus- 
tice, ought  to  be  removed  by  the  assistance  of  the  legislature  "  (b). 

The  stat.  2  &  3  Will.  4,  c.  71  (commonly  called  the  Prescrip-   The  Prescrip- 
tion Act),  "  was  intended,"  said  Baron  Parke,   "  to  accomplish  tl0n  Act- 
this  object,  by  shortening  in  effect  the  period  of  prescription,  and 
making  that  possession  a  bar  or  title  of  itself,  which  was  so  before 
only  by  the  intervention  of  a  jury"  (c). 

This  Act,  however,  contains  enactments  much  more  extensive 

than  would  be  necessary  for  the  attainment  of  this  object  merely; 

and  it  certainly  is  to  be  lamented  that  its  provisions  were  not 

more  carefully  framed,  and  that  a  more  comprehensive  view  was 

not  taken  of  the  whole  of  this  most  important  branch  of  our  law. 

It  deserves  to  share,  in  common  with  too  many  of  our  statutes,  in 

the  reproach,  that  it  is  couched  in  terms  so  obscure,  and  that 

many  of  the  clauses  are  so  carelessly  drawn,  that  it  is  extremely 

difficult  to  understand  what  was  the  intention  of  the  legislature. 

J   It  is  of  the  utmost  importance  to  ascertain  what  the  law  really  The  statute 

/ ______^____  has  not  super- 

/  seded  the 

(a)  2  Stark,  on  Evid.  2nd  ed.  675.  &  Eos.  at  p.  218;  [and  per  Cockburn,  Common  Law 

(6)  Ibid.  669.  C.  J.,  in  Angus  v.  Dalton  (1877),  L.  R. 

(c)   Bright  v.  Walker  (1834),  1  Cr.  M.       3  Q.  B.  D.  at  p.  105.J 

G.  13 


n 
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The  statute 
has  not 

iiimon 
Law . 


Preamble. 


Claims  to 
right  of  com- 
mon and  other 
profr. 

prendre,  not 
to  be  defeated 
after  thirty 
years'  enjoy- 
ment by  show- 
ing [only]  the 
commence- 
ment ; 


was  upon  the  subject  of  titles  by  prescription  at  the  time  of 
: lie  Btatute,  us  the  statute,  although  it  has  given  some 
increased  facilities  to  a  party  claiming  an  easement,  has  not 
superseded  the  common  law,  but  allowed  him  an  electiou,  to 
proceed  either  under  the  statute  or  according  to  the  common 
law,  or  both  I 

N  r  is  the  title  by  lost  grant  put  an  end  to  by  the  statute  any 
more  than  that  the  title  by  prescription  is  abrogated  by  it  (6); 
indeed,  as  far  as  the  preamble  may  be  permitted  to  afford  an  in- 
dication of  the  objects  of  the  statute,  it  would  seem  that  the 
principal  motive  for  passing  the  statute  was  in  order  to  obviate 
the  difficulty  which  arose  from  showing  the  actual  commence- 
ment of  an  enjoyment  within  the  time  of  legal  memory. 

The  statute  (2  &  8  Will.  4>,  c.  71)  is  as  follows  :— "An  Act  for 
shortening  the  Time  of  Prescription  in  certain  Cases. — Whereas 
the  expression  '  Time  immemorial,  or  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,'  is  now  by  the  law  of  England 
in  many  cases  considered  to  include  and  denote  the  whole  period 
of  time  from  the  reign  of  King  Richard  the  First,  whereby  the 
title  to  matters  that  have  been  long  enjoyed  is  sometimes  de- 
feated by  showing  the  commencement  of  such  enjoyment,  which 
is  in  many  cases  productive  of  inconvenience  and  injustice  ;  for 
remedy  thereof  be  it  enacted,  That  no  claim  which  may  be 
lawfully  made  at  the  common  law,  by  custom,  prescription,  or 
grant  (c),  to  any  right  of  common  or  other  profit  or  benefit  (d)  to 


(a)  ["  The  statute  only  applies  where 
you  want  to   stand  upon  thirty  years' 
user  ;  but  here,  where  the  title  is  one 
of  200  or  300  years,  that  statute  is  not 
needed,  and  the  title  can  be  rested  on 
the   original   right   before    the   passing 
of  the  statute."     (Warricl  v.  Queen's 
L.  B.  6  Ch.  728.) 
"The  statute  has  not  taken  away  any  of 
iles  of  claiming  easements  which 
existed  before  the  statute.   Indeed,  as  it 
ret  the   twenty  years,  the  enjoy- 
ment during  which  confers  a  right,  to 
m  in  i-iliately  before 
some   suit   oi  ronght   with 

at,  1  here  would  be 
a  variety  of  valuable  Basements  which 
would   be  altogel  royed    if   a 

plaintiff   wan    do)    Bl  I 
the  proof  which  be  oonld  have  resorted 
to  before  the  Act  pass* 
(1875),  L.  B.  10 


(/-)  [Leconvcld  v.  Lonsdale  (1870), 
L.  K.  5  C.  P.  657,  726 ;  and  Lord 
Blackburn's  observations  in  Dalton  v. 
Angus  (18S1),  L.  11.  6  App.  Cas.  at 
p.  814.] 

(c)  [The  judgment  in  Cnrhjon  v. 
ng  (1857),  1  H.  &  X.  784,  shows 
that  the  extent  of  the  right  claimed  by 
user  is  not  material,  if  the  right  could 
have  been  legally  granted.  But  a  claim 
for  a  common  without  stint  cannot  b« 
made  at  the  common  law,  and  o 
therefore  be  supported  under  this  Act 
by  evidence  of  user  (.'>/  ■  •■  v.  < 
(1882),   L.  B.  20  Oh.  D.  75:!;  of. 

L881),  L.   B.  17 
Oh.  Div.  685).] 

(  i  Qni  re,  whether  this  extends  to 
an  assignable  rigb<  to  hawk,  hunt,  6sb, 
and  fowl;  see  Wickham  v.  Hawker 
(1840),  7  'I-  t  W.  68.  It  seems  to  in- 
clude a  fishing  weir  :  set.  I  v.  WTvytB 
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be  taken  and  enjoyed  from  or  upon  any  land  of  our  sovereign 
lord  the  King,  his  heirs  or  successors,  or  any  land  being  parcel 
of  the  Duchy  of  Lancaster,  or  of  the  Duchy  of  Cornwall,  or  of 
any  ecclesiastical  or  lay  person  (a),  or  body  corporate  (except 
such  matters  and  things  as  are  herein  specially  provided  for,  and 
except  tithes,  rent,  and  services)  shall,  where  such  right,  profit, 
or  benefit  shall  have  been  actually  taken  and  enjoyed  by  any 
person  claiming  right  thereto  (6)  without  interruption  (c)  for  the 
full  period  of  thirty  years,  be  defeated  or  destroyed  by  showing 
only  that  such  right,  profit,  or  benefit,  was  first  taken  or  enjoyed 
at  any  time  prior  to  such  period  of  thirty  years,  but  nevertheless 
such  claim  may  be  defeated  in  any  other  way  by  which  the  same 
is  now  liable  to  be  defeated  ;  and  when  such  right,  profit,  or 
benefit,  shall  have  been  so  taken  and  enjoyed  as  aforesaid  for  the 
full  period  of  sixty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same 
was  taken  and  enjoyed  by  some  consent  or  agreement  (d)  ex- 
pressly made  or  given  for  that  purpose  by  deed  or  writing  (e). 


2  &  3  Will.  4, 
c.7l. 


after  sixty- 
years'  enjoy- 
ment the 
right  to  be 
absolute, 
unless  had  by 
consent  or 
agreement  in 
writing. 


(1868),  L.  R.  3  Q.  B.  2S6,  and  Leconfield 
v.  Lonsdale  (1870),  L.  R.  5  C.  P.  657. 

The  Act  only  affects  rights,  not 
duties :  see  Williams,  J.,  in  Peter  v. 
Daniel  (1848),  5  C.  B.  at  p.  573.] 

(a)  [The  first  section  applies  only  to 
cases  where  one  man  claims  by  custom, 
prescription,  or  grant,  some  profit  or 
benefit  to  be  taken  or  enjoyed  from  or 
upon  the  land  of  another,  and  has  no 
application  to  a  right  claimed  by  a 
copyholder  on  his  own  tenement  ac 
cording  to  the  custom  of  the  manor 
(Hanmer  v.  Chance  (1865),  11  Jur.,  N. 
S.  397;   34  L.  J.,  Ch.  413).] 

(b)  {I.e.,  claiming  right  thereto  as  an 
easement  and  as  of  right :  see  Harbidge 
v.  Warwick  (1849),  3  Exch.  552  ;  Gaved 
v.  Martyn  (1865),  19  C.  B.,  N.  S.  732  ; 
and  Chambre  Colliery  Co.  v.  Hopivood 
(1886),  L.  R.  32  Ch.  Div.  549.  Pro- 
vided  the  enjoyment  be  as  of  right,  it 
is  immaterial  whether  it  is  had  under 
the  proper  claim  of  right :  Earl  de  la 
Warr  v.  Miles  (1881),  L.  R.  17  Ch.  Div. 
535. 

But  the  right  acquired  under  the  Act 
can  only  be  coextensive  with  the  actual 
user  :  Hammerton  v.  Honey  (1876),  24 
W.  R.  603 ;  and  per  Brett  and  Cotton, 
L.  JJ.,  L.  R.  17  Ch.  Div.  at  pp.  594, 
598.] 

(c)  [See  the  notes  to  sect.  4,  below, 
p.  i82.] 


(d)  [The  agreement  need  not  neces- 
sarily be  signed  by  the  servient  owner: 
see  Bewley  v.  Atkinson  (1879),  L.  R. 
13  Ch.  Div.  2S3.  As  to  what  is  con- 
structive notice  of  the  agreement  to  a 
purchaser  of  the  servient  property,  see 
Allen  v.  Seckham  (1879),  L.  R.  11  Ch. 
Div.  790.] 

(e)  [The  provisions  of  the  first  sec- 
tions as  to  profits  a,  prendre  differ  only 
from  those  of  the  second  as  to  ease- 
ments, in  respect  of  the  length  of  the 
periods  of  user  required,  and  the  prin- 
ciples of  the  decisions  on  one  section 
are  in  almost  every  case  applicable  to 
the  other. 

The  statute  makes  no  change  in  the 
common  law,  1st,  as  to  the  nature  or 
extent  of  the  rights  which  can  be 
claimed  as  profits  a  prendre,  or  as  ease- 
ments ;  or,  2ndly,  as  to  the  requisite 
qualities  of  the  user  by  which  they  can 
be  acquired,  viz.,  that  it  must  be  "  nee 
vi  nee  clam  necprecario"  (with  a  single 
exception  noticed  below)  ;  or,  3rdly,  as 
to  the  admissibility  of  facts  showing 
that  the  enjoyment  could  not  possibly 
have  been  as  of  right,  as  ex.  gr.  where 
it  is  shown  that  the  right,  if  any,  must 
have  originated  at  a  certain  time,  when 
and  since  which  the  new  acquisition  of 
such  right  was  prohibited  by  law,  either 
in  respect  of  the  lands  over  which,  or 
the  persons  by  whom  the  right  is 
13  2 
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Will.  4, 
c.71. 

In  claims  of 
right  of  way 
or  other  ease- 
ment the 
periods  to  be 
twenty  years 
and  forty 
y.  ■;>!•-. 


u  Sect.  2.     And  be   it   further  enacted,  That  no  claim  which 
may  be  lawfully  made  at   the   common  law,  by  custom,  prescrip- 


claimed ;   or,   4thly,    fa    so  far   as    the 
shorter  period*    n*  in   both   sec- 

I,  in  the  admissibility 
of  anv  eviii'  ver,  except  mere 

proof  of  the  time  of  the  origin  of  the 
enjoyment,  by  which  a  claim  at  the 
common  law  might  have  been  defeated, 
as,  for  instance,  a  licence  written  or 
parol  extending  over  the  whole  period, 
or  the  absence  and  ignorance  of  the 
persons  interested  in  opposing  the 
claim,  and  their  agents,  during  the 
whole  period.  But  in  the  case  of  the 
enjoyment  for  the  longer  periods,  all 
such  evidence  as  that  included  in  the 
4th  head  would  be  excluded,  and  the 
claim,  if  not  open  to  the  objections 
arising  under  the  1st,  2nd,  or  3rd  heads, 
would  be  indefeasible  except  by  proof 
that  the  enjoyment  was  held  under  a 
written  consent  or  agreement  made  or 
given  for  the  purpose. 

The  exception  above  mentioned  as  to 
the  qualities  of  the  user,  introduced  by 
the  statute,  is  that  of  the  case  in  which 
a  right  can  be  acquired  under  the  Act 
by  a  precarious  user.     That  is  the  case 
of  an  enjoyment  for  either  of  the  longer 
periods  under  a  parol  licence  extending 
over  the  whole  period  and  not  renewed 
during  it.     In  this  one,  and  almost  im- 
possible instance,  a  right  may  be  ac- 
quired under  the  Act  by  an  enjoyment 
which  would  at  the  common  law  have 
been  bad  as  x>recarious ;  this  is  fully 
explained  in  the  judgment  in  Tickle  v. 
I   (1836),  4  A.  &  E.  369,  and  re- 
sults  from  the  provisions  of   sects.  1 
and  2,  that  an  enjoyment  for  the  longer 
periods  shall  only  be  defeated  by  proof 
of    a    written    licence   or    agreement, 
which  involves  the  consequence  that  an 
enjoyment  may,  in  this  instance,  be  as 
of  right,  though  permissive,  unless  the 
claimant,  by  asking  for  permission  dur- 
ing  the  period,  admits  that  he  then  has 
no  right,  and  so  breaks  the  continuity 
of  the  enjoyment  for  the  whole  period. 
The  practical  result  is,  that  in  the 
case  of  the  shorter  periods,  any  point 
whatever  which  might  have  been  taken 
at  the  common  law  against  a  claim  by 
prescription   or   grant,   may    be   taken 
against  a  claim  under  the  Act,  except 
one,    i.e.,    that    the    right    originated 
within  the  time  of  legal  memory;  and, 
in    case    of    the    longer    periods,    any 

:  g  from  the  nal 
extent  of  the  rights  claimed,  from  de- 


fects in  the  quality  of  the  user  (except 
the  one  already  pointed  out),  or  from 
facts  showing  that  the  right  claimed, 
though  not  objectionable  on  either  of 
those  grounds,  is  bad  in  consequence 
of  some  prohibition  applicable  to  the 
particular  case,  may  still  be  taken. 

Moreover,  the  decisions  subsequently 
referred  to  show  that,  in  order  to  make 
out  a  case  under  the  statute,  under 
either  the  first  or  second  section,  and 
both  as  to  the  longer  and  shorter 
periods,  the  claimant  is  exposed  to 
certain  difficulties  which  did  not  exist 
at  common  law. 

They  are  as  follows  : — 

1.  The  user  must  be  proved  for  the 
period  compi  before  the  com- 
mencement of  the  suit  or  action  in  which 
the  claim  is  contested.     [Sect.  4.] 

2.  An  exercise  of  the  right  by  actual 
user  must  be  proved  to  have  taken 
place  in  the  first  and  last  year  of  the 
period,  and  probably  in  every  year. 
[See,  however,  the  note  to  sect.  4.] 

3.  There  must  be  nothing  in  the  facts 
inconsistent  with  the  continuous  enjoy- 
ment of  the  profit  a  prendre  or  ease- 
ment o.*  such  during  the  whole  period; 
e.g.,  unity  of  actual  possession  at  any 
time  during  the  period  would  be  fatal 
to  any  claim  under  the  Act,  however 
small  the  interest  of  the  person  exer- 
cising  the  alleged  right  may  have  been 
in  the  land  upon  which  it  was  exercised. 
At  the  common  law,  unity  of  possession 
was  only  fatal  to  a  claim  by  prescrip- 
tion where  the  possession  proved  was 
of  an  estate  equal  in  duration  to  the 
right  claimed,  whereas  under  Lord 
Tenterden's  Act,  any  unity  of  actual 
possession,  though  the  alleged  dominant 
and  servient  tenements  are  held  under 
different  landlords,  is  fatal  to  the  proof 
of  a  case  under  that  Act.  [See,  how- 
ever, the  note  at  p.  165.] 

4.  The  right  acquired  is  measured  by 
the  user,  and  can  be  only  coextensive 
with  it;  for  example,  in  a  claim  of 
common  by  immemorial  prescription, 
at  the  common  law,  the  fact  that  a 
house  obstructing  the  exercise  of  the 
right  on  its  site  had  stood  on  the 
common  for  two  or  three  years  before 
the  suit,  would  not  have  prevented  the 
proof  of  the  right  to  the  use  of  the 
entire  common,  including  the  site  of 
the  house  ;  but  under  Lord  Tenterden's 
Act  the  right  acquired  would  only  be 
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tion,  or  grant  (a),  to  any  way  or  other  easement  (b),  or  to   any    2  &  3  Will.  4, 
watercourse  or  the  use  of  any  water  (c),  to  be  enjoyed  or  derived 
upon,  over,  or  from  any  land  or  water  of  our  said  lord  the  King, 
his  heirs  or  successors,  or  being  parcel  of  the  Duchy  of  Lancaster 
or  of  the  Duchy  of  Cornwall,  or  being  the  property  of  any  eccle- 
siastical or  lay  person,  or  body  corporate,  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  (d)  thereto  without  inter- 
ruption (e)  for  the  full  period  of  twenty  years,  shall  be  defeated 
or  destroyed  by  showing  only  that  such  way  or  other  matter  was 
first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be  defeated ;  and  where  such 
way  or  other  matter,  as  herein  last  before  mentioned,  shall  have 
been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for  that  purpose  by  deed  or 
writing  (/). 

"Sect.  3.  And  be  it  further  enacted  (g),  That  when  the  access  (h)   Claim  to  the 

use  of  light 

enjoyed  for 

coextensive  with  the  user,  and  the  site  within  this  section,  as  the  owner  of  the   twenty  years 

of  the  house  would  be  excluded.     See  freehold  has  no  power  to  grant  the  use    indefeasible, 

Davies  v.    Williams    (1851),    16    Q.    B.  of  a  pew.     See  Best  on  Presumptions,    unless  shown 

546,  and  the  dictum  of  Cresswell,  J.,  in  p.  100  ;  Crisp  v.  Martin  (1876),  L.  R.  2    to  have  been 

Moore  v.   Webb   (1857),  1  C.  B.,  N.   S.  Pr.  D.  15 ;  Philipps  v.  Halliday,  L.  R.   by  consent  or 

676,  as  to  the   application  of   this   to  (1891),  A.  C.  228  ;  Stileman-Gibbard  v.    agreement  in 

easements.]  Wilkinson,  L.  R.  (1897),  1  Q.  B.  749.]      writing. 

(a)  See  p.  178,  note  (c).  (c)   [Claim  of  right  to  adulterate  the 

(b)  [This  section  does  not  apply  to  water  of  a  natural  stream  is  a  claim  of 
the  easement  of  light,  which  is  sepa-  a  "  watercourse  "  within  this  section, 
rately  dealt  with  by  sect.  3;  Perry  v.  Wright  v.  Williams  (1836),  1  M.  &  W. 
Eames,  L.  R.  (1891),  1  Ch.  658;  Wheaton  77  ;  Carlyon  v.  hovering  (1857),  1  H.  & 
v.  Maple  fy  Co.,  L.  R.  (1893),  3  Ch.  48.  N.  784,  797.  A  claim  to  waste  water 
But  it  is  not  confined  (as  suggested  by  escaping  from  a  lock  is  not  a  claim  of 
Erie,  C.  J.,  in  Webb  v.  Bird  (1861),  10  a  watercourse  (Stajjordshire  and  Wor- 
C.  B.,  N.  S.  268,  13  C.  B.,  N.  S.  341),  cestershire  Canal  v.  Birmingham  Canal 
to  rights  of  way  and  water  :  Dalton  v.  (1866),  L.  R.  1  H.  L.  254).  A  claim  of 
Angus  (1881),  L.  R.  6  H.  L.  at  p.  793,  per  right  to  go  upon  another  man's  close, 
Lord  Selborne  ;  Bass  v.  Gregory  (1890),  and  take  water  out  of  a  spring  there,  is 
L.  R.  25  Q.  B.  D.  481 ;   Simpson  v.  God-  an  easement.] 

Manchester   Corporation,  L.  R.   (1897),  (d)  [See  p.  179,  note  (b).] 

H.    L.   699.      In   Dalton   v.   Angus,   it  (e)   [See  the  notes  to  sect.  4.] 

appears  to  have  been  the  general  view  (/)  [See,  as  to  this  consent,  p.  179, 

that  the  section  applied  only  to  affir-  note  (d),  and,  upon  the  whole  section, 

mative    easements ;    but   the   question  p.  179,  note  (e).] 

was  raised  whether  the   right  of  sup-  (g)   [The  Crown,  not  being  named  in 

port    to    buildings    was   affirmative    or  this  section,  is  not  bound  by  it :  Perry  v. 

negative.  (See  Lemaitre  v.  Davis  (1881),  Eames,  L.  R.  (1891),  1  Ch.  658;  Wheaton 

L.  R.  19  Ch.  D.  681,  and  below,  Pare  v.  Maple  $"  Co.,  L.  R.  (1893),  3  Ch.48.] 

III.  Chap.  IV.)  (h)   [I.e.,  the  access   or   freedom  of 

It  would    seem   that   a   pew   is   not  passage  over  the  servient  tenement,  as 
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Before  men- 
tioned periods 
to  be  deemed 
those  next 
before  some 
suit  wherein 
a  claim  to 
which  such 
periods  relate 
shall  he 
brought  into 
question. 


and  use  of  light  to  and  for  any  dwelling-house,  workshop,  or  other 
bnildingr(a),  shall  have  been  actually  enjoyed  therewith  (b)  for  the 
full  period  of  twenty  years  without  interruption  (c),  the  right 
thereto  (d)  shall  be  deemed  absolute  and  indefeasible  (e),  any 
local  usage  or  custom  to  the  contrary  notwithstanding  (/),  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing  (g). 

"  Sect,  t.  And  be  it  further  enacted  (/<),  That  each  of  the  re- 
spective periods  of  years  hereinbefore  mentioned  shall  be  deemed 
and  taken  to  be  the  period  next  before  some  suit  or  action 
wherein  the  claim  or  matter  to  which   such  period  may  relate 


defined  by  the  aperture  in  the  dominant 
tenement  :seeSc"tt  v.  /v,<  e  (1886),  L.  R. 
31  Ch.  Div.  554;  Harris  v.  De  Pinna 
(1886),  L.  R.  33  Ch.  Div.  238;  Aldin  v. 
Latimer  Clark  fy  Co.,  L.  R.  (1894),  2 
Ch.  437.] 

(a)  [As  to  what  is  a  "building" 
within  the  meaning  of  this  section,  see 
Duke  of  Norfolk  v.  Arbuthnot  (1880), 
L.  R.  5  C.  P.  Div.  390;  Harris  v.  De 
Pinna,  uhi  sup.  Maberley  v.  Dovson, 
above,  p.  18,  was  decided  before  the  Act. 

(b)  "  Sect.  2  requires  that  the  ease- 
ments there  mentioned  shall  have  been 
enjoyed  by  persons  '  claiming  right 
thereto ; '  but  in  sect.  3,  which  relates 
to  the  access  of  light,  there  is  no  such 
expression,  and  I  think  the  omission  is 
made   purposely;"    per  Maule,   B.,    in 

,  11  Ad.  &  E.  695.   Cf. 
,.s'  Company 
(1842),  2  Moo.  &  Rob.  409;  Frcicen  v. 
Fhil,  .   11  C.  B.,  N.  S.  449; 

|  L862),  2  J.  &  H.  555. 
But  the  access  of  light  must  be  en- 
joyed ;    [and  therefore 
an  enjoyment  while  the  dominant  and 
servient  tenement  are  in  the  same  occu- 
pation will  not  do;   Barbidge  v.  War- 
wide  (is l!i),  3  Exoh.  .".">:.' ;   Lad\ 
i  i-7l  |,  L.  11.  6Ch.  7<s:J. 
The  period  at  enjoyment  begins  as 
soon   aB  the  windows  axe  put   in  the 
dominant  house,  capable  of  beingopened 
and  shut  and  of  admitting  light.     It  is 
not  necessar>  thai  the  bonse  should  be 
occupied,  or  that  the  light  should  have 
continuously  admitted:  0<  urtaidd 
/    (1869),  L.    I!.    1    Exoh.    L26j 
r  v.  stn.i.,r  (1888),  L.   ft.  U>0h. 
D.  21i             r.  Lai         ,  L.  EL  (1894), 
3  Ch. 

(c)  [See  notes  to  sect.  4.] 


(d)  [I.e.,  the  right  to  the  same  access 
and  use  of  light  to  and  for  any  build- 
ing:  per  Fry,  L.  J.,  in  Scott  v.  1' 
ubi  sup.     See  below,  Part  V.  Chap.  11] 

(e)  [The  right  exists  not  only  during 
the  continuance  of  the  interest  of  the 
person  by  whom  the  enjoyment  was 
had,  but  as  an  easement  attached  to 
the  fee  simple  of  the  dominant  tene- 
ment :  Bright  v.  Walker  (1834),  1  C.  M. 
&  R.  211;  Robson  v.  Edwards,  L.  R. 
(1893),  2  Ch.  146  ;   Wheaton  v.  Ma 

Co.,  L.  R.  (1893),  3  Ch.  48,  65.  In  the 
head-note  to  Frewen  v.  (1861), 

11  C.  B.,  N.  S.  449,  the  concluding 
words  "  as  against  the  other  "  should  be 
omitted.] 

(/)  [Cooper  v.  II uhh m-1;  (1S62),12C. 
B.,  N.  S.  456;  Truscott  v.  Merchant 
Taylors'  Company  (ls">*>),  ubi  sup.  The 
statute  has  not  altered  the  law  as  to 
the  nature  and  extent  of  light  to  which 
the  dominant  tenement  is  entitled  (Kelk 
v.  Pearson  (1871),  L.  1(.  6  Ch.  809).] 

(;7)  [See  p.  179,  note  (d).  Where  a 
lessor  granted  a  lease  of  a  house  with 
the  legal  and  reputed  appurtenances, 
"  except  rights,  if  any,  restricting  the 
free  use  of  adjoining  laud,  or  the  con- 
version or  appropriation  a!  any  time 
hereafter  of  such  land  for  building  or 
other  purposes,  obstructive  or  other- 
wise," it  was  held  that  these  words, 
although  sufficient  to  negative  the  im- 
plied grain  of  light  (above,  ]>.  'J6),  were 
not  a  "  consent  or  agreement  "  within 
this  section  so  as  to  prevent  the  statute 
from  running  an  from  the  'late  of  the 
grant;  Mu  -,     |  lss7),  L.  R. 

:;7  » !h.   Div.  56  :  di  it.  v.   King, 

L.  i:.  (1898  .  :«  Oh.  i 

(i  )  Not i'  i he  qualification  of  this  sec- 
tion by  seel.  7- 
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shall  have  been  or  shall  be  brought  into  question  (a),  and  that  no 
act  or  other  matter  shall  be  deemed  to  be  an  interruption,  within 
the  meaning  of  this  statute,  unless  the  same  shall  have  been  or 
shall  be  submitted  to  or  acquiesced  in  for  one  year  (b),  after  the 
party  interrupted  (c)  shall  have  had  or  shall  have  notice  thereof, 
and  of  the  person  making  or  authorizing  the  same  to  be  made  (d). 


3  Will.  4, 
0.71. 


(a)  [The  right  must  be  laid  twenty- 
years  before  the  commencement  of  the 
suit  and  not  before  the  injury  com- 
plained of  :  Wright  v.  Williams  (1836), 
1  M.  &  W.  77;    Richards  v.  Fry  (183S), 

7  A.  &  E.  693;  Flight  v.  Thomas  (1841), 

8  CI.  &  Pin.  242,  per  Lord  Cottenham  ; 
Tilbury  v.  Silva  (1890),  L.  R.  45  Ch. 
Div.  98.  But  an  enjoyment  next  before 
any  action  or  suit  in  which  the  claim  is 
brought  into  question  confers  a  right 
which  may  be  set  up  in  every  sub- 
sequent action  and  suit :  Cooper  v. 
Hubbuck  (1862),  12  C.  B.,  N.  S.  456, 
Williams,  J.,  diss. 

It  had  been  held  or  hinted  that,  in 
order  to  support  the  plea  of  enjoyment 
during  the  period,  actual  user  must  be 
proved  in  the  first  and  in  the  last  years 
of  the  period  relied  upon  (see  Carr  v. 
Foster  (1842),  3  Q.  B.  581,  11  L.  J.. 
Q.  B.  284;  Bailey  v.  Appleyard  (1S3S), 
8  A.  &  E.  161 ;  Parker  v.  Mitchell 
(1840),  11  A.  &  E.  788).  And  in  Lowe  v. 
Carpenter  (1851),  6  Exch.  825,  20  L.  J., 
Exch.  374,  it  was  also  suggested  by 
Parke,  B.,  that  an  act  of  user  in  every 
year  of  the  period  should  be  shown  to 
have  taken  place.  But  in  Hollins  v. 
Verney  (1884),  L.  R.  13  Q.  B.  Div.  304, 
the  Court  of  Appeal  declined  to  recog- 
nize any  such  rule,  and  held  the  true 
rule  to  be  that  "  a  cessation  of  user 
which  excludes  an  inference  of  actual 
enjoyment  as  of  right  for  the  statutory 
period  will  be  fatal  at  whatsoever  por- 
tion of  the  period  the  cessation  occurs, 
and,  on  the  other  hand,  a  cessation  of 
user  which  does  not  exclude  such  in- 
ference is  not  fatal,  even  although  it 
occurs  at  the  beginning,  or  the  end,  of 
the  period."  In  the  case  itself,  the 
user  bad  been  so  rare  as  not  to  raise  an 
inference  of  continuous  and  open  en- 
joyment during  the  statutory  period. 
Cf.  per  James,  L.  J.,  in  Earl  de  la  Warr 
v.  Miles  (1881),  L.  R.  17  Ch.  Div.  at  p. 
600;  and  see  Laivson  v.  Langley  (1836), 
4  A.  &  E.  890. 

It  seems  impossible  to  reconcile  the 
dictum  of  Patteson,  J.,  in  Payne  v. 
Shedden  (1834),  1  M.  &  Rob.  3S3,  that 
the  use  of  a  way  for  ten  years,  and  an 


agreement  for  the  next  ten  to  discontinue 
the  user,  retaining  the  right,  would  be 
sufficient  under  the  Act,  with  the  de- 
cisions in  the  cases  cited.] 

(b)  An  uninterrupted  enjoyment  of 
more  than  nineteen  years  cannot  be 
defeated  by  an  interruption,  not  ac- 
quiesced in,  of  less  than  a  year.  Flight 
v.  Thomas  (1840),  8  CI.  &  Fin.  231; 
[see  this  case  explained  by  Lord  Camp- 
bell, in  Eaton  v.  Swansea  Waterworks 
Company  (1881),  17  Q.  B.  272.  But  it 
does  not  follow  that  an  inchoate  right 
claimed  by  upwards  of  nineteen  years' 
enjoyment  will  be  protected  by  injunc- 
tion; Bridewell  Hospital  v.  Ward  (1893), 
62  L.  J.  Ch.  270,  68  L.  T.  212,  3  R. 
228  ;  Lord  Batterseav.  Commissioners  of 
Sewers,  L.  R.  (1895),  2  Ch.  708. 

As  to  what  amounts  to  acquiescence 
in  an  interruption,  see  Glover  v.  Cole- 
man (1874),  L.  R.  10  C.  P.  108;  War. 
rick  v.  Queen's  College  (1870),  L.  R.  10 
Eq.  105;  Seddon  v.  Bank  of  Bolton 
(1882),  L.  R.  19  Ch.  D.  462.] 

(c)  Per  Parke,  B.,  in  Flight  v.  Thomas 
(1840),  11  A.  &  E.  699.  "  Sect.  4  speaks 
of  the  party  interrupted.  The  statute 
seems  to  contemplate  interruption  of 
the  right,  not  of  the  period." 

(d)  [To  constitute  an  interruption 
under  this  section,  it  is  essential  that 
there  should  be  "  an  actual  discontinu- 
ance "  of  the  enjoyment  in  fact,  by 
reason  of  an  obstruction  submitted  to 
and  acquiesced  in  for  a  year  (Plasterers' 
Company  v.  Parish  Clerks'  Company 
(1851),  6  Exch.  630);  but  repeated  in- 
terruptions in  fact,  though  each  too 
short  to  operate  as  "  an  interruption," 
as  defined  by  this  section,  may  yet  be 
sufficient,  and  are  good  evidence,  to 
show  that  the  user  all  through  was 
"  contentious,"  and  so  not  a  user  "  as 
of  right  "  within  the  statute.  Eaton  v, 
Stvansea  Waterworks  Company  (1851), 
17  Q.  B.  2G7  ;  and  see  Rogers  v.  Taylor 
(1858),  2  H.  &  N.  828;  Gale  v.  Abbot 
(1862),  8  Jur.,  N.  S.  9S7  ;  Bennison  v. 
Cartwright  (1864),  5  B.  &  S.  1 ;  War- 
rick v.  Queen's  College,  Oxford  (1871), 
L.  R.  6  Ch.  728;  Glover  v.  Coleman 
(1874),  L.  K.  10  C.   P.  108;   and  per 
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2  &  3  Will.  1, 
c.7l. 

In  actions  on 
tee  the 
claimant  may 
allege  his 
right  gene- 
rally, as  at 
present. 

In  pleas  to 
trespass  and 
other  p 
ings,  where 
party  used  to 
allege  his 
claim  from 
time  imme- 
morial, the 
period  men- 
tioned in  this 
Act  may  be 
alleged ;  and 
exceptions  or 
other  matters 
be  replied 
specially. 


"  Sect.  5.  And  be  it  further  enacted,  That  in  all  actions  upon 
the  case  and  other  pleadings,  wherein  the  party  claiming  may  now 
by  law  allege  his  right  generally,  without  averring  the  existence 
of  such  right  From  time  immemorial,  such  general  allegation  shall 
still  be  deemed  sufficient,  and  if  the  same  shall  be  denied,  all 
and  every  the  matters  in  this  Act  mentioned  and  provided  which 
shall  be  applicable  to  the  case,  shall  be  admissible  iu  evidence  to 
sustain  or  rebut  such  allegation;  and  that  in  all  pleadings  to 
actions  of  trespass,  and  in  all  other  pleadings  wherein,  before 
the  passiug  of  this  Act,  it  would  have  been  necessary  to  allege 
the  right  to  have  existed  from  time  immemorial, it  shall  be  sufficient 
to  allege  the  enjoyment  thereof  as  of  right  (a)  by  the  occupiers 
of  the  tenement  in  respect  whereof  the  same  is  claimed  (£■)  for 
and  during  such  of  the  periods  mentioned  in  this  Act  as  may  be 
applicable  to  the  case,  and  without  claiming  in  the  name  or  right 
of  the  owner  of  the  fee,  as  is  now  usually  done ;  and  if  the  other 


Bowen,  J.,  in  Da! tori,  v.  Angus  (1861), 
L.  E.  6  App.  Cas.  at  p.  7S6.  An  inter- 
ruption which  fluctuates  during  the 
year,  such  as  a  pile  of  cases  from  time 
to  time  removed  and  renewed,  is  not 
enough ;  Presland  v.  Bingham  (1889), 
L.  R.  41  Ch.  Div.  268.] 

(a)  The  omission  of  these  words  in  a 
plea  will  make  it  bad,  even  after  ver- 
dict :  Hclford  v.  Hankinaon  (1844),  5  Q. 
B.  584 ;  [and  it  was  in  one  case  laid 
down  that  they  would  be  necessary  in 
a  plea  founded  upon  the  enjoyment  of 
light  under  s.  3  :  Harbidgc  v.  Warwick 
(1849),  3  Exch.  552,  per  Parke,  B.  But 
the  point  was  not  essential  to  the  de- 
cision in  that  caRe,  and  the  opinions 
expressed  in  the  judgments  in  Merchant 
Taylo    '  , 

v.  Pltilipps,  and  Ladyman  v.  Grave,  ubi 
sup.,  show  that  they  would  not.] 

(b)  [The  words  "  the  tenement  in 
respect  whereof  the  same  is  claimed," 
in  this  section,  have  given  rise  to  a 
question,  whether  rights  of  common  in 
gross  and  other  incorporeal  rights  in 
gross  are  within  the  statute,  and  can 
be  claimed  under  it. 

The  first  and  second  sections  expressly 
extend  to  "an}-  claim  which  may  law- 
fully be  made,  by  custom,  prescription 
or  grant,  at  the  common  law;"  and  it  is 
beyond  all  doubt  that  rights  of  common 
in  gross  and  other  incorporeal  rights 
in  gross  may  lawfully  !,.,•  olaimed  at 
common  law.  Such  righta  are  equally 
within  the  mischief  against  whi 
Act    was   directed,    and    ought    not,   it 


was  said,  to  be  held  excluded  merely 
because  the  form  of  pleading  mentioned 
in  sect.  5  is  otdy  appropriate  to  rights 
appurtenant.  lJarke,  B.,  in  Welcome  v. 
Upton  (1839),  5  M.  &  W.  404,  says,  "  I 
am  not  sure  that  by  a  liberal  construc- 
tion of  the  5th  section  it  might  not  be 
made  to  include  them,"  i.e.,  rights  iu 
gross. 

The  question  was  considered  but  not 
decided  in  Bailey  v.  Stephens  (1862),  12 
C.  B.,  N.  S.  113,  and  Mounsey  v.  Ismay 
(1865),  3  H.  &  (J.  198.  Bat  in  bJ 
worth  v.  Le  Fleming  (IStio),  19  C.  B., 
N.  S.  687,  it  was  decided  that  such  a 
right  is  not  within  the  Act.  The  de- 
fendant there  claimed  that  he  and  his 
ancestor  had  for  thirty,  and  sixty  years 
before  the  action,  enjoyed  the  right  of 
fishing  in  Coniston  Lake,  and  landing 
their  nets  on  its  banks.  The  Court 
held  the  plea  bad.  They  said  that  the 
5th  section  gave  the  key  to  the  true 
construction  of  the  Act.  It  "professes 
to  enact  forms  of  pleading  applicable 
to  all  rights  within  the  Act  theretofore 
claimed  to  have  existed  from  time  im- 
memorial, which  forms  it  declares  shall 
in  such  cases  be  sufficient.  Those  forms 
have  clear  relation  to  rights  which  are 
appurtenant  tu  land,  and  to  such  rights 
only.  The  whole  principle  of  the  plead- 
iug  assumes  a  dominant  tenement,  and 
an  enjoyment  as  of  right  by  the  occu- 
piers  of  it.  The  proof  must,  of  course, 
follow  and  rapport  the  pleading.  It  is 
obvious  that  rights  claimed  in  gross 
cannot  be  so  pleaded  or  proved."] 
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party  shall  intend  to  rely  on  any  proviso,  exception,  incapacity, 
disability,  contract,  agreement,  or  other  matter  hereinbefore 
mentioned,  or  (a)  on  any  cause  or  matter  of  fact  or  of  law  not 
inconsistent  with  the  simple  fact  of  enjoyment  (b),  the  same  shall 
be  specially  alleged  and  set  forth  in  answer  to  the  allegation  of 
the  party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation. 

"  Sect.  6.  And  be  it  further  enacted,  That  in  the  several  cases 
mentioned  in  and  provided  for  by  this  Act,  no  presumption  shall 
be  allowed  or  made  in  favour  or  support  of  any  claim,  upon  proof 
of  the  exercise  or  enjoyment  of  the  right  or  matter  claimed  for 
any  less  period  of  time  or  number  of  years  than  for  such  period 
or  number  mentioned  in  this  Act  as  may  be  applicable  to  the 
case  and  to  the  nature  of  the  claim  (c). 

"  Sect.  7.  Provided  also,  That  the  time  during  which  any 
person,  otherwise  capable  of  resisting  any  claim  to  any  of  the 


2  &  3  Will.  4, 
c.7i. 


(a)  [The  disabilities  mentioned  in 
sect.  7  fall  within  this  alternative,  even 
if  they  are  excluded  from  the  first 
branch  of  the  alternative  by  the  use  of 
the  word  "  hereinbefore."] 

(b)  [This  means  any  matter  of  fact 
or  law  not  inconsistent  with  the  simple 
fact  of  enjoyment  as  required  by  the 
statute,  i.e.,  a  continuous  enjoyment  as 
of  right  (Tickle  v.  Broim  (1836),  4  A.  & 
E.  3G9,  382),  and  as  an  easement  (Onley 
v.  Gardiner  (1838),  4  M.  &  W.  496). 
And, consequently,  any  fact  inconsistent 
with  the  former,  such  as  permission 
asked  at  any  time  during  the  period 
(Tickle  v.  Broivn,  ubi  sup. ;  Beasley  v. 
Clarke  (1836),  2  Bing.  N.  C.  705),  or 
with  the  latter,  such  as  unity  of  actual 
possession  at  any  time  during  the  period, 
or  such  a  state  of  the  ownership  of  the 
alleged  dominant  and  servient  tenement 
as  that  there  could  not  be  an  enjoyment 
as  of  right  (as  in  Warburton  v.  Parke 
(1857),  2  H.  &  N.  64,  where,  during: 
part  of  the  period,  the  reversioner  of 
the  tenants  exercising  the  alleged  right 
was  tenant  for  life  of  the  land  over 
which  it  was  exercised),  may  be  proved 
upon  a  mere  traverse  of  the  enjoyment. 

But  anything  not  inconsistent  with 
such  enjoyment,  as  ex.  gr.,  a  licence  ex- 
tending over  the  whole  period  (Tickle  v. 
Broivn,  ubi  sup. ;  a  tenancy  for  life  or 
other  of  the  disabilities  included  in 
sect.  7  (Pye  v.  Mvmford  (1848),  11  Q. 
B.  666) ;  such  facts  as  that  during 
the  first  part  of  the  period  of  enjoy- 
ment, the  user  was   by  virtue  of   the 


provisions  of  an  Act  of  Parliament, 
but  was  continued  after  they  had 
ceased  to  be  in  force,  and  that  there 
had  been  no  right  in  existence  before 
the  Act  (Kinloch  v.  Nevile  (1840), 
6  M.  &  W.  795) ;  cannot  be  given  in 
evidence  upon  a  traverse  of  a  plea 
under  the  statute,  but  must  be  specially 
replied. 

The  difficulties  to  which  a  plaintiff 
was  formerly  exposed  upon  questions 
of  this  kind  have  been  removed  by 
alterations  iu  the  law  of  pleading;  they 
never  can  arise  in  cases  where  the 
question  is  raised  upon  a  traverse  of  a 
right  alleged  in  general  terms,  as  in 
the  case  of  a  declaration  alleging  a 
right  to  an  easement  by  reason  of  the 
possession  of  a  tenement;  in  such 
cases,  the  defendant  may  take  every 
possible  objection  under  the  Act  upon  a 
mere  traverse  of  the  right  so  alleged  : 
see  chapter  on  Pleading,  post.] 

(c)  See  Bright  v.  Walker  (1834),  1 
C.  M.  &  R.  211.  [User  for  a  less  period 
than  the  prescribed  number  of  years  is 
not  wholly  inoperative ;  it  may,  in  con- 
junction with  other  circumstances,  bear 
its  natural  weight  as  evidence  of  a 
grant.  Thus,  taking  vitreous  sand  from 
copyhold  tenements  by  copyholders  for 
less  than  thirty  years,  coupled  with 
evideLce  of  taking  other  sand  from  the 
copyhold  for  more  than  thirty  years, 
was  held  to  prove  an  immemorial 
custom  to  take  sand  generally.  (Han- 
mer  v.  Chance  (1865),  11  Jur.,  N.  S. 
397  ;  34  L.  J.,  Ch.  413.)] 


No  presump- 
tion to  be 
allowed  from 
shorter 
periods  than 
are  herein 
mentioned  as 
applicable. 
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o.71. 


Time  ex- 
cluded in 
computi;  gthe 
term  of  forty 
years  ap- 
pointed by 
this  Act  in 
favour  of  the 
reversioner  of 
the  servient 
tenement. 


Not  to  extend 
to  Scotland. 


matters  before  mentioned,  shall  have  been  or  shall  be  an  infant, 
idiot,  non  compos  mentis,  feme  covert,  or  tenant  for  life,  or  during 
which  any  action  or  suit  shall  have  been  pending,  and  which  shall 
have  been  diligently  prosecuted  until  abated  by  the  death,  of  any 
party  or  parties  thereto,  shall  be  excluded  in  the  computation 
of  the  periods  hereinbefore  mentioned,  except  only  in  cases 
where  the  right  or  claim  is  hereby  declared  to  be  absolute  and 
indefeasible  (a). 

"  Sect.  8.  Provided  always,  and  be  it  further  enacted,  That 
when  any  land  or  water  upon,  over,  or  from  which  any  such  way 
or  other  convenient  (6)  watercourse  or  use  of  water  Bb.aU  have 
been  or  shall  be  enjoyed  or  derived,  hath  been  or  shall  be  held 
under  or  by  virtue  of  any  term  of  life,  or  any  term  of  years 
exceeding  three  years  from  the  granting  thereof,  the  time  of  the 
enjoyment  of  any  such  way  or  other  matter  as  herein  last  before 
mentioned,  during  the  continuance  of  such  term,  shall  be  excluded 
in  the  computation  of  the  said  period  of  forty  years  (c),  in  case 
the  claim  shall  within  three  years  next  after  the  end  or  sooner 
determination  of  such  term  be  resisted  by  any  person  entitled  to 
any  reversion  expectant  on  the  determination  thereof  (d). 

"  Sect.  9.  And  be  it  further  enacted,  That  this  Act  shall  not 
extend  to  Scotland  [or  Ireland  (e).]  " 


(a)  Sect.  7  most  be  read  with  sect.  4, 
and  the  period  of  any  tenancy  for  life 
must  be  excluded,  [if  properly  pleaded,] 
in  the  computation  of  the  periods  of 
thirty  years  :  Clayton  v.  Corby  (1842),  2 
Gale  &  D.  174 ;  [2  Q.  B.  813,  S.  C.  ;  Pye 
v.  M>r,nford  (1848),  11  Q.  B.  666.  It 
appears  from  the  judgments  in  these 
cases,  that  if  the  tenancy  for  life  be  re- 
plied to  a  plea  of  enjoyment  under  the 
Act,  the  defendant  may  show,  by  way 
of  rejoinder,  that  he  has  had  an  enjoy- 
ment for  the  required  period,  excluding 
the  time  of  that  tenancy,  such  period 
being  "  constructively"  next  before  the 
Bait ;  but  that  if  the  plaintiff  does  not 
reply  the  tenancy,  but  simply  traverses 
the  enjoyment,  the  case  will  be  deter- 
mined as  if  there  had  been  no  tenancy 
for  life  at  all.  See  also  the  observa- 
tion! "f  Parke,  B.,  in  I  hi  ey  v.  Q 

MtO  the  effect 
I  tiding  the  period,  being  in  effect 
to  increase  the  total  required  period  of 
enjoyment,  and  not  simply  to  connect 
two  disoontinaoiu  periods  absolutely 
excluding  the  time  of  disability.] 

|   |     Bee  below,  p.  188.] 


(c)  [The  judges  of  the  Court  of 
Queen's  Bench  laid  down  in  the  case  of 
Pali  v.  Shinner  (1852),  18  Q.  B.  568, 
that  the  8th  section  applies  only  to  the 
period  of  forty  years,  and  therefore 
that  the  time  daring  which  the  pre- 
mises are  under  lease  for  a  term 
exceeding  three  years  is  not  to  be  ex- 
cluded in  the  computation  of  the  period 
of  twenty  years'  enjoyment  of  a  right 
of  way  ;  but  the  question  whether  the 
tenancy   for   years,    though    not    to    be 

■  I  under  sec! .  s,  might 
not  be  made  use  of  in  another  way  to 
defeat  the  user,  is  quite  a  different 
matter.     See  post,  p.  197,  note.] 

(d)  [  In       v.    /.■      •  .    |  1SS5),  L. 

R.  15  Q  B.  D.  629,  Field  and  Manisty, 
JJ.,  acting  upon  an  opinion  expressed 
by  Jessel,  M.K.,  in  /.„/,-,/  v.  /.'  •  -  (1881), 
L.  B.  19  Ch.  Div.  22,  held  that  "  rever- 
sion "  does  not  include  "  remainder."] 

(<  )  By  21  A  22  Vict.  0.  12,  the  Act  is 
led  to  Ireland  from  and  after  the 
1st  January,  185'.*.  And  by  37  &  38 
Vict.  c.  35  (the  Statute  Law  Revision 
Act,  1874),  the  words  "or  Ireland"  are 
struck  out   of   sect.   9 ;    and    sect.  10, 
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With  the  exception  of  the  right  to  light,  two  distinct  periods  Effect  of  t,he 
of  user  with  respect  to  easements  are  specified  by  the  recent  Pre-  Prescription 
scription  Act.  As  far  as  concerns  the  shorter  period  fixed — an 
enjoyment  for  twenty  years — the  statute  seems  to  be  merely  a 
declaration  in  accordance  with  the  law  as  it  before  stood  (a) ;  it 
enacted  only  that  the  right  should  not  be  defeated  by  showing 
the  commencement  of  such  user  to  have  been  within  the  time  of 
legal  memory,  but  allowing  such  user  to  be  defeated  in  any  other 
way  by  which  its  effect  might  previously  have  been  destroyed. 

The  enactment  as  to  the  longer  period  of  forty  years  materially 
restricts  the  common  law  modes  of  defeating  the  effect  of  user 
of  an  easement,  declaring  that  user  for  that  time  shall  give  an 
absolute  and  indefeasible  right  (b),  notwithstanding  any  personal 
disability  on  the  part  of  the  owner  of  the  servient  inheritance  (c), 
unless  it  shall  appear  that  the  same  was  enjoyed  under  some 
consent  or  agreement  by  deed  or  writing. 

In  all  cases  in  which  an  easement  is  claimed  under  the  statute 
by  user,  such  user  must  be  shown  to  have  existed  during  the 
requisite  periods  immediately  preceding  the  commencement  of 
some  suit  or  action  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shall  come  in  question  (d). 

Where,  however,  the  servient  tenement,  upon,  over,  or  from  Exception  for 
which  any  such  way,  or  other  convenient  watercourse,  or  use  of 
water,  shall  have  been  or  shall  be  claimed  or  derived,  has  been 
held  during  the  whole  or  any  part  of  the  forty  years,  "  under  any 
term  of  life  or  any  term  of  years  exceeding  three  years  from  the 
granting  thereof,"  "  the  time  of  the  enjoyment  during  the  con- 
tinuance of  such  term  shall  be  excluded  in  the  computation," 
provided  that  the  claim  to  the  easement  founded  on  the  user 
shall  be  resisted  by  the  reversioner  within  three  years  after  the 
determination  of  such  term  (e). 

which  enacts  that;  the  Act  shall  com-  in  consequence  of  the  provisions  of 
mence  and  take  effect  on  the  firBt  day  sect,  4,  and  the  decisions  thereupon, 
of  Michaelmas  Term  then  nest  ensu-  the  effect  of  which  is  to  expose  the 
ing,  and  sect.  11,  which  allows  it  to  be  claimant  to  some  difficulties  first  in- 
amended  during  the  session,  are  re-  troduced  by  the  Act,  and  mentioned 
pealed.  ante,  p.  180,  note.] 

(a)  [In  Palk  v.   Shinner,   ubi    sup.,  (b)  Sect.  2. 

Erie,  J.,  said,  "  the  statute  makes  no  (c)  Sect.  7. 

difference   in  the  modes   of    defeating  (d)  Sect.  4;  see  p.  183,  ante,  note, 

the  user,  except  as  it  provides  that  it  (e)   Wright  v.  Williams  (1836),   1  M. 

shall  not  be  defeated  by  proof  of  origin  &  W.  77  ;   Onley  v.   Gardiner  (1838),  4 

at    some    time    prior    to    the   twenty  M.  &   W.  496;  Richards  v.  Fry  (1S38), 

years  ;"  but  the  proposition  in  the  text  7  A.  &  E.  69S  ;   Jones  v.  Price  (1836),  3 

must  be  taken  with  some  qualification,  Biug.  N.  C.  52  ;  3  Scott,  376;  [Laved  v. 
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Exception  for  The  peculiar  language  of  this  section  (s.  S)  must  be  observed. 
disabilities.  jt  -g  UQt  jn  fcerms  extended  to  every  description  of  easement  as  in 
the  2nd  section,  but  is  confined  "  to  a  way  or  other  convenient 
watercourse  or  use  of  water."  "No  doubt/'  said  Parke,  B.,  in 
Wright  v.  Williams  (a),  "there  is  a  mistake  in  the  8th  section, 
probably  a  miscopying  in  the  insertion  of  the  word  '  convenient ' 
instead  of  '  easement/  "  If  the  word  easement  were  substituted, 
as  suggested  by  the  learned  judge,  the  language  of  the  two 
sections  would  be  identical. 

No  case  has  yet  arisen  in  which  the  Courts  have  been  called 
upon  to  decide  whether  effect  could  be  given  to  the  presumed 
intention  of  the  legislature,  or  whether  the  exemption  must  be 
strictly  confined  to  the  two  kinds  of  easement  mentioned  in  the 
statute  (b).  It  may,  however,  be  suggested  that  by  reading 
"  convenience "  instead  of  "  convenient,"  a  word  which  in  the 
old  books  is  synonymous  with  easement,  the  language  would  be 
sufficient  to  give  effect  to  the  intentions  of  the  framers  of  the 
statute,  without  any  violent  perversion  of  the  words. 

After  an  enjoyment  of  forty  years,  the  extent  of  the  exemption 
contained  in  the  8th  section  appears  to  amount  to  this : — The 
period  during  which  the  owner  of  the  servient  inheritance  has  not 
been  "valens  agere,"  in  consequence  of  the  existence  of  a  lease 
for  life  or  for  more  than  three  years,  is  altogether  excluded  in  the 
computation  of  the  time  during  which  the  user  has  been  enjoyed, 
provided  he  contests  the  claim  within  three  years  after  the  lease 
expires ;  so  that  if  the  first  twenty  of  the  forty  years'  user  were 
had  at  a  time  when  the  servient  tenement  was  not  so  held  under 
lease,  the  owner  of  such  tenement  would  be  barred,  even  though 
he  brought  his  action  within  the  three  years  from  the  expiration 
of  the  lease;  and  it  would  also  seem  that  for  the  same  reason  he 
would  equally  be  barred,  though  the  tenement  had  been  held 
during  the  first  eighteen  and  the  last  two  years  of  the  forty  with- 
out lease,  the  tenement  being  held  on  lease  during  the  intervening 
period  of  twenty  years ;  the  time  of  user  during  the  leases  is 


Briggt  (lssl),  L.  B.  1(5  Ch.  D.  440,  10  (6)  Sec  Lyde  v.  Barnard  (1886),1  M. 

Cli.biv.2J;                      !            (1885),  &  W.    101,  observations  of  the  judges 

L.  H.  16  Q.  B.  I'  npon  the  word  "upon."  in  stat. «  Geo. 

(.;)   1886,   1  M.  &  W.  77.     [The  Bug-  4,0.14,  s.  6 ;   and    Wrighi   v.    WUUami 

geHtion  does  not  appear  by  the  report  (1888),    1    R£.  4   W.  77.     [In    Laird  v. 

to  have  been  made  by  the  judge  in  this  Brigg    (1881),  l>.  EL  19  Oh.  Div.  22,  the 

case;  but  itisfonnd  in  oonnsel's  argn-  point  was  expressly  k<-\n  open  by  the 

ments,  as  reported   in  Tyr.  ,v  Qra.  at  p.  Court  of  Appeal.] 
390.] 
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simply  to  be  excluded,  and  there  appears  to  be  nothing  to  pre-  Exception  for 

vent  the  tacking  together  of  the  two  periods  of  eighteen  and  two  18a  '      B' , 

years  during  which  there  has  been  a  valid  user.  This  point,  it  is 
true,  has  not  yet  arisen  ;  but  the  case  appears  to  be  exempted 
from  the  rule  requiring  twenty  years'  enjoyment  next  before 
action  brought,  by  the  express  enactment  of  the  statute — that 
the  time  during  which  the  property  was  so  held  on  lease  shall  be 
excluded  from  the  computation  of  the  period  of  forty  years  (a). 

Supposing,  then,  that  the  period  during  which  the  servient 
tenement  has  been  so  in  lease  is  simply  to  be  excluded  in  the 
computation  of  the  time,  and  to  be  considered  in  law  as  though  it 
had  never  been,  a  further  question  arises  whether  the  user,  during 
the  remaining  twenty  years,  when  there  was  no  such  demise,  can 
be  defeated  as  in  ordinary  cases ;  for  instance,  by  showing  that 
the  owner  of  the  inheritance  was  during  the  whole  or  part  of  that 
time  under  a  disability.  By  the  7th  section,  the  provision  in 
favour  of  disabilities  does  not  apply  to  the  cases  "  where  the  right 
or  claim  is  declared  to  be  absolute  and  indefeasible ; "  and  it  may 
be  urged  that  the  policy  of  the  law  is,  after  so  long  an  enjoyment, 
to  clothe  such  user  with  the  legal  right  without  allowing  the 
general  object  to  be  defeated  by  too  minute  provisions.  To  this, 
however,  it  may  be  replied  that  if  the  period  of  the  subsistence  of 
the  lease  is  to  be  excluded,  the  reversioner  does  not  obtain  com- 
plete protection  unless  he  stands  in  the  same  position  to  all 
intents  and  purposes  as  he  would  do  in  the  ordinary  case  of  a 
user  of  twenty  years,  when  the  servient  tenement  was  not  under 
lease ;  and  the  words  of  the  7th  section  of  the  statute  may  be 
satisfied  by  supposing  it  to  mean  only  that,  in  the  computation  of 
the  period  of  forty  years,  for  the  purpose  of  throwing  upon  the 
owner  of  the  inheritance  the  onus  of  showing  that  he  was  under 
the  particular  disability  of  a  reversioner,  no  time  of  general  disabi- 
lity is  to  be  deducted;  but  that  the  fact  of  his  being  a  reversioner 


(a)  [The  views  of  the  learned  author  by  the  tenant  for  life  or  other  occur- 
are  confirmed  by  the  judgments  of  the  rence  during  the  tenancy  affecting  the 
Court  of  Queen's  Bench  in  Clayton  v.  enjoyment,  this  may  be  shown,  in  order 
Corby  (1842),  2  Q.  B.  813,  and  Pye  v.  to  defeat  the  claim,  and  the  claimant 
Mumford  (184S),  11  Q.  B.  675,  upon  the  could  not  get  rid  of  the  objection  by 
effect  of  excluding  the  periods  of  dis-  saying  that  the  tenancy  was  to  be  ex- 
ability  under  sect.  7.  They  are  ex-  eluded  in  his  favour,  so  as  to  shut  out 
eluded   for  the    benefit  of   the  person  such  objection. 

resisting   the   claim,    and    not   of    the  See  also  the  judgment  of  the  Court 

person   setting    it    up ;    if,   therefore,  of  Appeal  in  Hollins  v.  Verney  (1884), 

there  has  in  fact  been  an  interruption  L.  R.  13  Q.  B.  Div.  304  ] 


190  ACQUISITION    OF   EASEMENT 

Exception  for  being  once  establisheJ,  and  the  question,  therefore,  then  being 
disabilities.  wnether  there  has  been  a  valid  user  of  twenty  years,  that  must 
be  decided  as  if  it  stood  completely  abstracted  from  the  time 
during  which  the  servient  tenement  was  in  lease  ;  or  that,  in 
other  words,  in  computing  the  period  of  forty  years,  disability 
[under  s.  7]  shall  never  be  deducted — in  computing  that  of 
twenty  years,  always  [if  properly  set  up  in  the  pleading  (a)  ]. 

Light.  With  regard  to  light,  by  the  3rd  section,  twenty  years'  un- 

interrupted enjoyment  (b)  confers  an  absolute  and  indefeasible 
right,  with  the  single  exception  of  the  case  in  which  such  enjoy- 
ment was  had  under  written  agreement.  The  8th  section  of  the 
statute  does  not  in  terms  apply  to  the  easement  of  light,  and  the 
only  period  of  time  there  mentioned  is  "  forty  years/'  so  that, 
even  supposing  the  courts  should  hold  that  section  to  apply  to 
easements  in  general,  it  would  still  be  a  question  whether  light 
could  be  included  in  it.  This  would  depend  upon  whether  the 
expression  "  period  of  forty  years "  could  be  taken  to  be 
synonymous  with  the  period  in  which  these  rights  became 
absolute,  subject  to  the  proviso  contained  in  that  section  (c). 

By  the  construction  given  to  the  clause  (sect.  4)  of  the  statute, 
enacting  "  that  no  act  or  matter  shall  be  deemed  to  be  an 
interruption  within  the  meaning  of  the  statute,  unless  the  same 
shall  be  submitted  to  or  acquiesced  in  for  one  year  after  the 
party  shall  have  had  or  shall  have  notice  thereof,"  an  enjoyment 
for  the  full  period,  minus  any  time  less  than  a  year,  has  been 
construed  to  give  a  right  (d). 


The    judgments    in    Clayton    v.  having   in   fact   had  a    user   for    forty 

Corby   and   J                           d    (ante,   p.  years,  or  by  reason  that  the  provisions 

fully   establish    the  propositions  of  sect.  8  furnish  an  answer  to  his  forty 

contended  for  by  the  learned  author.  years'    user,  is  quite   immaterial,   and 

There  are  in  short  two  distinct  modes  the  question  whether  there  has  been  a 

of  making  out  a  right  to  an  easement  good  twenty  years'  user  in  the  one  case 

under  the  2nd  section,  one  by  twenty  constructively,   in    the  other    actually, 

years'  user  and  another  by  forty  years'  next  before  the  suit,  must  be  decided 

user.     If    the    twenty   years'    user    be  in    each   case   according   to    the   same 

pleaded,  and  a  tenancy  for  life  be  re-  rules. 

plied,  it  i-  competent  for  the  claimant,  (b)   [Of  the  access  of  it  tu  <■■■ 

by  sect.  7,  to  rejoin  and  prove  a  twenty  ment,  see  Harbidge  v.    I                (  1$1!>), 

years'  user  (excluding  the  time  of  the  3  Exch.  552.] 

tenancy  for  life),  and  if  he  do  not  he  (c)   [In  L'ulk  v.                      OBfc,  p.  L96, 

will   fail,     if  the  forty  years'  user  be  the  judges  were  clearly  of  opinion  that 

set  up,  and  a  tenancy  for  life  or  for  sect.  8  only  applies  to  the  period   of 

years  be  replied,  the  claimant  is  driven,  forty  years  ;  but  whether  or  no,  light  is 

by  h>  ■                  'join  and  prove  a  forty  not  within  sect.  8.] 

years'   user,   excluding    those    periods;  (d)    [/.c,  after  the  expiration  of  the 

bat  whether  the  claimant  relies  npon  a  full   period  of   twenty   years;    above, 

twenty  years' ufler  by  reason  of  his  not  p                     (&)•] 
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An  opinion  seems,  on  one  occasion,  to  have  been  expressed,   No  title  given 
that,  before  the  statute,  a  licence  might  be  presumed  from  a  duri^Yh^rter 
length  of  user  insufficient  to  raise  the  presumption  of  a  grant,  so  time, 
as  to  justify  the  exercise  of  an  affirmative  easement  until  such 
licence  was  countermanded  (a).     That  such  user  shall   be  alto- 
gether insufficient  to  give   a  right   is  provided  by  the  section 
which  enacts,  That  no  presumption  shall  be  made  in  favour  of 
any  claim  from  the  exercise  or  enjoyment  of  the  thing  claimed 
during  a  shorter  period  than  that  specified  by  the  statute  (b). 

The  period  of  prescription  fixed  by  the  civil  law  was  ten  years   Inter  prse- 
where  the  party  sought  to  be  charged  was  present,  and  twenty  abates, 
where  he  was  absent. 

By  the  French   Code  Civil  thirty  years'  user  is  sufficient  to  Cocle  Civil. 
confer  a  title  to  all  those  easements  which  are,  from  their  nature, 
susceptible  of  being  claimed  by  prescription  (c). 


Sect.  2. — The  persons  against  and  by  whom  the  Enjoyment 
must  be  had. 

As  it  is  essential  to  the  existence  of  an  easement,  that  one   Persons 
tenement  should  be  made  subject  to  the  convenience  of  another,   e^0yment  is 
and  as  the  right  to  the  easement  can  exist  only  in  respect  of  valid, 
such  tenement,  the  continued  user  by  which  the  easement  is  to 
be  acquired  must  be  by  a  person  in  possession  of  the  dominant 
tenement  :    and  as    such    user   is    only  evidence  of   a  previous 
grant — and  as  the  right  claimed  is  in  its  nature  not  one  of  a 
temporary  kind,  but  one  which  permanently  affects  the  rights  of 
property  in  the  servient  tenement — it  follows  that  [by  the  common 
law]   such  grant  can  only  have  been  legally  made  by  a  party 
capable  of  imposing  such  a  permanent  burthen  upon  the  property 
— that  is,  the  owner  of  an  estate  of  inheritance  (d) ;  and  there- 

(a)  Doe  d.  Foley  v.  Wilson  (1809),  11  tion  under  the  Lands  Clauses  Acts  :  Re 
East,  56.  London,  Tilbury,  and  Southend  Railway 

(b)  Sect.  6.     [See  the  observations  Company  and  Trustees  of  Trace's  Walk 
of  Patteson,  J.,  in  Carr  v.  Foster,  and  Schools    (1889),    L.    R.    24  Q.    Pr.    Div. 
Parke,  B.,  in  Lowe  v.  Carpenter,  cited  326  ;  Barlow  v.  Ross  (1890),  ibid.  381.] 
ante,  p.  181;   Hollins  v.  Verney  (1884),  (c)  Pardessus,  Traite  des  Servitudes, 
L.  R.  13  Q.  B.  Div.  304 ;  Bonner  v.  Great  424. 

Western  Railway  Company   (1883),   L.  (d)  Daniel  v.  North  (1S09),  11  East, 

R.  24  Ch.  Div.  1.    But  such  an  inchoate       372. 
right  may  be  the  subject  of  compensa- 
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Aeqoieeoei  oe    fore,  in  order  that  such  user  may  confer  an  easement,  the  owner 

inheritance       °^  tne  serv^eilt  inheritance  must  have  known  that  the  easement 

required   at      was  enjoyed,  and  also  have  been  in  a  situation  to  interfere  with 

Wj"   and  obstruct  its  exercise,  had  he  been  so  disposed;  his  abstaining 

from  interference  will  then  be  construed  as  an  acquiescence  (a). 

Contra  nnn  valentem  agere  non  currit  pnescriptio. 

The  want  of  acquiescence  of  the  owner  of  the  inheritance  of 
the  neighbouring  tenement  may,  it  should  seem,  be  inferred, 
either  from  the  circumstance  that  lie  is  not  in  possession,  or  from 
the  nature  of  the  enjoyment  of  the  right,  it  being,  in  truth  and 
in  fact,  out  of  the  view  and  knowledge  of  such  neighbouring 
owner,  though  he  be  in  possession.  With  respect  to  the  former 
question  an  important  point  arises,  whether,  if  the  knowledge  in 
fact  of  the  owner  of  the  inheritance  of  the  hostile  enjoyment  of 
an  easement  be  shown,  he  is  bound  by  it.  Cases  decided  before 
the  Prescription  Act  certainly  lay  down,  that  if  knowledge  in 
fact  of  the  reversioner  be  shown,  he  would  be  bound  ;  but  in 
one  of  the  cases  a  learned  judge  (b)  took  a  distinction  between 
two  divisions  of  easements,  expressing  an  opinion  to  the  effect, 
that  an  enjoyment  of  a  negative  easement  would  not  bind  the 
reversioner,  unless  his  knowledge  were  positively  shown,  though 
it  would  be  otherwise  of  an  affirmative  easement. 

If  it  be  taken  as  law,  that  a  reversioner  can  be  bound  by  his 
knowledge  in  fact  of  a  user  enjoyed  during  the  time  his  land 
is  in  the  possession  of  a  tenant,  as  his  acquiescence  in  such  cases 
is  inferred  from  his  offering  no  opposition,  it  would  seem  that  he 
must  have,  by  law,  some  valid  mode  of  preventing  the  right 
from  vesting  by  the  continuance  of  the  user.  With  respect  to 
a  negative  easement  it  is  clear  the  exercise  of  such  a  right  gives 
no  right  of  action  to  any  person ;  and  even  as  to  some  positive 
easements,  such  as  a  right  of  way,  it  is  doubtful  whether  the 
reversioner  could  maintain  an  action  (c) ;   and,  during  the  con- 

(    )    '■          v.    /           (1821),  2  Brod.  &  injurious.     A  simple  trespass,  even  ac- 

Bing.667;  BJ.B.  Moo.  627;  _:'»  K.  El. 530.  companied  by  a  claim  of  right,  is  not 

{}•)  Per    Le    Blanc,    J.,    in  necessarily  injurious  to  his  r<-\  eraionary 

872j  and  Humble  interest."     Per    Parke,    J.,    Baxter    v. 

io   by    Parke,   J.,    in    Gray  v.    B  [1882),  I  B.  A  a.d.  76.  Tl. is  case 

2  B.      B.  867j  5  J.  B.  Moo.  535.  was  acted  upon  in                   v.  Savage 

o  maintain  the  action  (1850),  1  C.  B.,  N.  s.  ;{.">:_',  in  which  the 

it  was   i                   tor  him  to  aver  and  Court   held    thai    no   action   lies  by   a 

pr<                   •  ad  complained  of  was  reversioner)    for    a    smoke    nuisance 

injurioi.                            ionary  interest,  caused   by   lighting   fin-*   in  a   factory 

or  that  it  shonld  appear  to  bo  of  such  a  and  causing  smoke  to  issue  so  as  to  be 

•manent  nature  as  to  be  necessarily  a  nuisance  to  the  reversioner's  tenants 
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tinuance  of  the  tenancy  he  may  be  unable  either  to  interrupt  the 
enjoyment,  or  to  compel  his  tenant  to  do  so.     Unless,  therefore, 


and  make  them  give  notice  to  quit ; 
and  a  very  similar  point  was  decided 
in  Mumford  v.  Oxford,  Worcester  and 
Wolverhampton  Bail.  Co.  (1856),  1  H.  & 
N.  34,  where  the  complaint  was  for 
causing  loud  noises,  and  the  Court  held 
that  the  action  would  not  lie.  It  would 
be  foreign  to  the  subject  of  this  book  to 
discuss  the  question  how  far  these  cases 
can  be  reconciled  with  the  old  authori- 
ties referred  to  by  the  Court  in  Bell  v. 
Midland  Rail.  Co.  (1S61),  10  C.  B.,  N. 
S.  287,  as  to  the  right  of  action  for 
causing  tenants  to  leave  their  tene- 
ments. In  both  cases  the  Court  relied 
upon  the  fact  that  the  injury  com- 
plained of  was  not  of  a  permanent 
character,  although  unquestionably 
the  repetition  of  such  acts  would 
furnish  evidence  against  the  rever- 
sioner, whether  he  might  be  able  to 
rebut  it  or  not.  In  Kidgill  v.  Moor 
(1850),  9  C.  B.  372,  Maule,  J.,  referring 
to  the  dictum  of  Parke,  B.,  in  Baxter  v. 
Taylor,  says,  "My  brother  Parke  does 
not  say  that  it  would  not  be  evidence 
if  the  party  claimed  a  right  of  way  and 
meant  to  assert  it ; "  and  in  Tickle  v. 
Brown  (1836),  4  A.  &  E.  37S,  Patteson, 
J.,  said,  "  before  the  statute  the  acts  of 
the  tenants  would  have  been  evidence 
against  the  reversioner,  though  their 
declarations  were  not  so."  In  Palk  v. 
Shinner  (1852),  18  Q.  B.  575,  where, 
there  being  a  user  of  twenty  years, 
during  the  first  fifteen  years  of  which 
the  premises  were  under  lease,  Erie,  J., 
said,  if  this  case  had  arisen  before  the 
statute,  there  would  have  been  good 
evidence  to  go  to  the  jury,  notwith- 
standing the  existence  of  the  tenancy, 
and  the  question  is  still  to  be  left  to 
the  jury  in  the  same  way  ;  and  see  the 
judgments  in  Daniel  v.  North  (1809), 
11  East,  372;  Linehan  v.  Deeble,  9  Ir. 
C.  L.  R.  305;  Cooper  v.  Crabtree  (1882), 
L.  R.  20  Ch.  Div.  589 ;  and  below,  Part 
VI.  Chap.  II.  sect.  2. 

It  seems  unjust  to  deprive  the  rever- 
sioner of  an  immediate  remedy  in  re- 
spect of  acts  which  may  at  a  future 
time  furnish  evidence  against  him,  and 
which  though  he  may  possibly  in  many 
cases  be  able  then  to  rebut,  must  in  all 
cases  involve  him  in  trouble  and  ex- 
pense, by  affecting  the  evidence  of  his 
right.  The  point  is  akin  to  that  which 
is  raised  in  actions  by  reversioners  for 
obstructions  by  others  to  the  enjoy- 
G. 


ment  of  easements  by  their  tenants, 
the  ground  of  which  action  is,  that  the 
evidence  of  the  right  of  the  reversioner 
to  the  easement  is  affected,  as  his  ac- 
quiescence in  the  obstruction  would 
furnish  evidence  against  him  of  a  re- 
nunciation and  abandonment  of  it.  See 
per  Tindal,  C.  J.,  Bower  v.  Hill  (1835), 
1  Bing.  N.  C.  549. 

In  Kidgill  v.  Moor  (1850),  9  C.  B.  361, 
the  plaintiff  sued  for  the  locking  of  a 
gate  across  a  way  to  which  the  tenants 
of  the  plaintiff  were  entitled  in  respect 
of  the  tenement  of  which  he  was  rever- 
sioner, and  it  was  objected,  on  motion 
in  arrest  of  judgment,  that  the  act 
complained  of  was  not  of  a  permanent 
character ;  but  the  Court  held  that  the 
declaration  was  good,  as  such  an  act 
might  operate  as  an  injury  to  the  rever- 
sionary interest,  and  that  the  question 
whether  the  plaintiff  is  injured  in  his 
reversionary  estate  is  one  of  fact  for  the 
jury.  Maule,  J.,  said,  "  I  cannot  doubt 
that  there  may  be  such  a  locking  and 
chaining  of  a  gate  as  would  amount  to 
as  permanent  an  injury  to  the  plain- 
tiff's reversionary  interest  as  the  build- 
ing of  a  wall ;  and  the  allegation  that 
the  plaintiff  was  injured  in  his  rever- 
sionary interest  is  an  allegation  of 
matter  of  fact  ....  which  is  for  the 
jury  to  find  according  to  the  evidence." 
And  in  The  Metropolitan  Association  v. 
Petch  (1858),  5  C.  B.,  N.  S.  504,  a  de- 
claration in  an  action  by  a  reversioner 
for  obstructing  ancient  lights  by  the 
erection  of  a  hoarding,  was  sustained, 
the  Court  holding  that  suoh  an  erection 
might  be  an  injury  to  the  reversion, 
and  that  it  was  for  the  jury  to  deter- 
mine. In  that  case  also  the  judges  lay 
down  that  the  way  in  which  the  act 
might  injure  the  reversioner  would  be 
by  affording  evidence  in  denial  of  the 
right.  According  to  the  last  class  of 
cases,  the  jury  might  find  for  plaintiff 
if  the  act  complained  of  would  furnish 
any  evidence  in  denial  of  the  right.  It 
is  difficult  to  discover  any  principle 
upon  which  the  reversioner  should  be 
without  remedy  by  action  in  respeot  of 
a  series  of  separate  acts  of  obstruction 
furnishing  evidence  in  denial  of  the 
right,  while  he  has  such  action  in  the 
case  of  the  wooden  hoarding  interven- 
ing, or  why  a  series  of  trespasses  in  the 
assertion  of  a  right  of  way  should  not 
give  a  right  of  action  to  a  reversioner.] 

14 
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Effect  of       some  positive  act,  as  a  notice,  intimating  his  dissent,  be  sufficient 
reversioner      to  0Dv^ate  the  effect  of  the  user  giving  a  right,  he  would  not  be 
brought  into  the  condition  of  a   vdUna  agcre,  without  which  the 
prescription  ought  not  to  run  against  him. 

Bracton,  treating  of  the  qualities  of  a  possession  necessary  to 
confer  a  right,  appears  to  consider  that  such  notices,  at  all  events 
if  followed  up  by  an  action  as  soon  as  the  party  is  in  a  condition 
to  bring  one,  will  amount  to  an  interruption. 

"  Continuam  dico  ita  quod  non  sit  interrupta ;  interrumpi 
enim  poterit  multis  modis  sine  violentia  adhibit&,  per  denun- 
tiationem  et  impetrationem  diligentem,  et  diligentem  prosequ- 
utionem,  et  per  talem  interruptionem,  nuuquam  acquiret  possidens 
ex  tempore  liberum  tenementum  "  (a). 

And  in  speaking  of  this  precise  case — of  a  particular  estate 
existing  in  the  servient  tenement  during  the  user  of  the  ease- 
ment— he  seems  to  be  clearly  of  opinion  that  such  a  prohibition 
will  be  sufficient  to  preserve  his  right. 

"  Si  autem  fuerit  seisina  clandestina,  scilicet  in  absentia  domi- 
norum  vel  illis  ignorantibus,  et  si  scirent  essent  prohibituri,  licet 
hoc  fiat  de  consensu  vel  dissimulatione  ballivorum,  valere  non 
debet"  (6). 

In  the  case  of  Arlcivright  v.  Gell  (c),  great  stress  was  laid   by 
the  Court  upon  the  difficulty,  on  the  part  of  the  servient   owner, 
of  resisting  the  enjoyment. 
Persons  "  But  though/'  says  Mr.  Serjeant  Williams,  "  an  uninterrupted 

possession  for  twenty  years  or  upwards  should  be  sufficient  evi- 
is  valid.  dence  to  be  left  to  a  jury  to  presume  a  grant  ;  yet  the  rule  must 

ever  be  taken  with  this  qualification,  that  the  possession  was  with 
the  acquiescence  of  him  who  was  seised  of  an  estate  of  inherit- 
ance. For  if  a  tenant  for  term  of  years,  or  life,  permits  another 
to  enjoy  an  easement  on  his  estate  for  twenty  years  or  upwards, 
without  interruption,  and  then  the  particular  estate  determines, 
such  user  will  not  affect  him  who  has  the  inheritance  in  reversion 
or  remainder ;  but  when  it  vests  in  possession  he  may  dispute 
the  right  to  the  easement,  and  the  length  of  possession  will  be  no 
answer  to  his  claim.  Thus,  where  A.,  being  a  tenant  for  life,  with 
a  power  to  make  a  jointure,  which  he  afterwards  executed,  gave 
licence  to  B,  in  1  717,  to  erect  a  wear  on  the  river  T.  in  A.'s  soil, 
for  the  purpose  of  watering  B.'s  meadows,  and  then  A.  died,  and 

(o)  Lib.  8,  f.  61  b.  (6)  Lib.  I,  f.  B21.  (r)   1889,  5  M.  &  W.  203. 


BY    PRESCRIPTION.  195 

the  jointress  entered  and  continued  seised  down  to  the  year  1799,        Persons 
when  the  tenant  of  A.'s  farm  diverted  the  water  of  the  river  from  8ea.inst  whom 

i'ii  -r.  enjoyment  is 

the  wear  ;  upon  which  the  tenant  ot  B.  s  farm  brought  an  action  valid. 
on  the  case  for  diverting  the  water  ;  it  was  held  by  the  Court  of 
King's  Bench  that  the  uninterrupted  possession  of  the  wear  for  so 
many  years,  with  acquiescence  of  the  particular  tenants  for  life, 
did  not  affect  him  who  had  the  inheritance  in  reversion ;  but  as 
the  Court  entertained  some  doubt  of  the  fact  of  the  licence,  and 
as  the  verdict  for  the  plaintiff  would  not  conclude  the  rights  of 
the  parties,  they  did  not  think  it  right  to  disturb  the  verdict : 
but  the  Court  was  of  opinion  upon  the  point  of  law  as  above 
stated"  (a). 

In  Daniel  v.  North  (&),  which  was  an  action  for  obstructing 
ancient  lights,  it  appeared  that  the  premises  on  which  the  ob- 
struction was  erected  had  been  occupied,  during  twenty  years,  by 
a  tenant  at  will,  and  there  was  no  evidence  that  the  owner  of 
those  premises  was  aware  of  such  enjoyment. 

Lord  Ellenborough  observed,  on  the  argument  for  a  new  trial, 
"  How  can  such  a  presumption  be  raised  against  the  landlord, 
without  showing  that  he  knew  of  the  fact  when  he  was  not  in 
possession,  and  received  no  immediate  injury  from  it  at  the 
time?"  In  delivering  his  judgment  his  Lordship  said:  "The 
foundation  of  presuming  a  grant  against  any  party  is,  that  the 
exercise  of  the  adverse  right  on  which  such  presumption  is 
founded  was  against  a  party  capable  of  making  the  grant ;  and 
that  cannot  be  presumed  against  him,  unless  there  were  some 
probable  means  of  his  knowing  what  was  done  against  him  ;  and 
it  cannot  be  laid  down  as  a  rule  of  law,  that  the  enjoyment  of  the 
plaintiff's  windows  during  the  occupation  of  the  opposite  pre- 
mises by  a  tenant,  though  for  twenty  years,  without  the  know- 
ledge of  the  landlord,  will  bind  the  latter,  and  there  is  no  evidence 
stated  in  the  report  from  whence  his  knowledge  should  be 
presumed." 

So  in  Barker  v.  Richardson  (c),  where  lights  had  been  enjoyed 
for  more  than  twenty  years  contiguous  to  land  which,  within  that 
period,  had  been  glebe  land,  but  was  conveyed  to  a  purchaser 
under  the  statute  55  Geo.  3,  c.  144,  it  was  held  that  no  action 

(a)  2  Wms.  Saund.  175  e. ;  2  Notes  to  (b)  1809,  11  East,  372. 

Saund.  509.     [Nota,  it  did  not  appear  (c)  1821,  4  B.  &  A.  579  ;  23  R  R.  400; 

that  there  had  been  any  user  except  in       see  also  Runcorn  v.  Doe,  dem.  Cooper 
the  time  of  the  particular  tenant.]  (182G),  5  B.  &  C.  696;  8  Dowl.  &  R.  450. 
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would  lie  against  such  purchaser  for  building  so  as  to  obstruct 
the  lights,  inasmuch  as  the  rector,  who  was  tenant  for  life,  could 
not  grant  the  easement,  and  therefore  no  valid  grant  could  be 
presumed. 

The  cases  above  cited  were  decided  before  the  passing  of  the 
statute  2  &  3  Will.  4,  c.  71,  and  it  is  important  to  observe, 
that  the  law  with  regard  to  the  easement  of  window  lights  under 
that  statute  stands  upon  an  entirely  different  footing  from  that 
applicable  to  all  other  easements ;  at  all  events,  with  regard  to 
its  acquisition. 

By  the  statute,  twenty  years'  enjoyment  of  the  access  of  light 
to  a  house  or  building,  without  interruption,  confers  an  absolute 
and  indefeasible  right,  unless  such  user  was  had  under  some 
written  agreement.  No  provision  appears  to  be  made  for  the 
circumstance  of  the  premises,  upon  which  the  restriction  is  to  be 
imposed,  having  been  during  the  whole  or  any  part  of  the  time 
in  the  possession  of  a  tenant,  for  the  ignorance  or  acquiescence 
of  the  landlord,  or  even  for  cases  in  which  it  may  have  been 
absolutely  impossible  for  him  to  have  interfered  at  any  time 
during  the  twenty  years. 

The  cases,  therefore,  of  ancient  windows  above  cited  are 
[not  now  of  application,  except  in  cases  where  by  reason 
of  the  claimant  not  suing  in  time,  he  is  driven  to  rely  on  the 
common  law  right  ;  but  as  the  statute  does  not  appear  to  have 
made  any  material  alteration  in  the  law  as  applicable  to  the 
user  of  other  easements  for  a  period  of  twenty  years,  these 
decisions  are  at  all  events  authorities  in  the  case  of  all  those 
rights  to  which,  before  the  passing  of  the  statute,  the  law  of 
light  was  analogous  (a). 

"  During  the  period  of  a  tenancy  for  life,  the  exercise  of  an 
easement  will  not  affect  the  fee.  In  order  to  do  that,  there  must 
have  been  that  period  of  enjoyment  against  the  owner  of  the 
fee"  (i). 


See  II'.'   v.Niaon  (1805), 3 Smith, 
B16;  B  B.  11.725. 

(/')  Per  Curiam  in  Bright  v.  WaUcer 
(1884),  1  0.  .M.  A  I:  122  !  but  this 
does  not  aj>ply  to  light  (see  Frewen  v. 
/  ante,  p.  1  $2,  Dote) :  and  in  the 

f  other  easementp,  if  the  rever- 
sioner does  not  reply  the  existence  of 
the  tenancy  for  lif>-  to  B  plea  "f  enjoy- 
ment under  tin  fee  will  be 
boond  by  the  enjoyment  iimler  and 
against  the  tenant  for  life.     This  point 


conld  not  arise  in  Bright  v.  1. 
where  the  point  was  not  raised  on  a 
traverse  of  a  plea  under  the  statute, 
but  upon  a  traverse  of  a  declaration 
alleging  a  right  in  general  terms,  under 
which  traverse  every  possible  objection 
was  open. 

As  to  whether  an  easement  of  light 
not  good  against  the  fee  can  be  good 
;i|_':iinHt  a  tenant  for  years,  see  II  . 

v.  Maple,  I,.  B.  (1898),  :i  Ch.  48.J 
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With  regard  to  all  [affirmative]  easements,  the  law  as  to  the 
servient  tenement  not  being  in  the  possession  of  the  owner  of  the 
inheritance,  where  knowledge  in  fact  on  his  part  can  be  shown, 
would  appear  to  be  the  same  as  before  the  statute.  But  where 
the  servient  tenement  "  upon,  over,  or  from  which  any  way, 
or  other  convenient  watercourse,  or  use  of  water,"  is  claimed,  has 
been  held  under  any  term  of  years  exceeding  three  years  from 
the  granting  thereof,  the  user  during  the  continuance  of  such 
term  is  excluded  in  the  computation  of  the  period  of  forty 
years  (a),  provided  the  owner  asserts  his  rights  within  three 
years  after  the  expiration  of  the  term. 


Persons 

against  whom 

enjoyment  is 

valid. 


(a)  Both  of  the  period  of  twenty  and 
forty  years.  Per  Cur.  in  Bright  v. 
Walker  (1834),  1  C.  M.  &  R.  211. 
[But  the  judges  in  B.  R.  in  Palk  v. 
Shinner  (1852),  18  Q.  B.  575,  were 
clearly  of  opinion  that  the  forty  years' 
period  only  is  affected  by  sect.  8,  and 
Erie,  J.,  said,  "  The  8th  section  applies 
expressly  to  the  computation  of  an 
enjoyment  for  forty  years  ;  it  would  be 
contrary  to  all  the  rules  of  construc- 
tion to  hold  that  it  applies  also  to  the 
computation  of  an  enjoyment  for  twenty 
years.  The  only  possible  ground  for 
such  a  conclusion  is  found  in  Bright  v. 
Walker.  But  there  the  question  was  as 
to  the  exclusion  of  a  tenancy  for  life, 
and  the  Court  was  clearly  right  in 
holding  that  such  a  tenancy  must  be  ex- 
cluded from  the  computation  of  twenty 
years'  enjoyment.  It  is  so  excluded 
under  sect.  7,  and  I  do  not  see  that  its 
exclusion  is  made  more  clear  by  sect. 
8;  I  do  not  think  the  learned  judge 
ever  meant  to  say  that  a  tenancy  for 
years  must  be  excluded  from  the  com- 
putation of  an  enjoyment  for  twenty 
years." 

In  Palk  v.  Shinner,  a  way  had  been 
used  for  twenty  years,  during  the  first 
fifteen  of  which  the  servient  tenement 
had  been  under  lease ;  and  it  did  not 
appear  whether  the  reversioner  knew 
of  the  user  during  the  lease,  but  at  all 
events  no  resistance  was  made  either 
during  the  fifteen  years  or  the  remain- 
ing years  for  which  the  land  was  in 
possession  of  the  reversioner.  Erie,  J., 
told  the  jury  that  the  fact  of  the  land 
having  been  in  lease  for  the  fifteen 
years  would  not  defeat  the  user ;  and, 
upon  a  rule  nisi  for  a  new  trial  for 
misdirection,  the  question  principally 
argued  was  whether  the  8th  section  of 
the  statute  applied  to  a  twenty  years' 
user,  so  that  the  tenancy  should  be  ex- 


cluded, and  the  Court  expressed  a  clear 
opinion  that  it  did  not ;  but  Erie,  J., 
said,  if  this  case  had  arisen  before  the 
statute,  "  there  would  have  been  good 
evidence  to  go  to  the  jury  of  a  user  as  of 
right  for  twenty  years,  notwithstanding 
the  existence  of  the  tenancy." 

It  should  seem  that  any  objection  in 
respect  of  the  land  having  been  in  lease 
which  might  have  been  taken  at  the 
common  law  may  still  be  taken  to  a 
user  for  twenty  years  under  sect.  2  of 
the  statute,  although  the  statutory  pro- 
cess of  excluding  the  time  of  the  leasn 
is  not  open  except  in  the  case  of  forty 
years'  user. 

On  the  other  hand,  in  the  case  of 
forty  years'  user,  unless  the  reversioner 
should  resist  the  claim  within  three 
years  from  the  termination  of  the 
tenancy,  he  could  not  set  up  the  exis- 
tence of  the  lease  in  any  way — not  by 
way  of  exclusion  from  the  computation, 
by  reason  of  the  express  condition  im- 
posed by  sect.  8,  of  resisting  within  the 
three  years  above  mentioned,  and  not 
as  at  the  common  law  by  reason  of  the 
provisions  of  sect.  2,  which,  though 
they  allow  a  twenty  years'  user  to  be 
defeated  "in  any  other  way  "  in  which 
the  same  at  the  common  law  might  be 
defeated,  do  not  allow  the  forty  years' 
user  to  be  so  defeated,  but  only  by 
showing  that  the  enjoyment  was  had 
under  a  written  agreement,  so  that  but 
for  the  8th  section  the  reversioner  could 
make  no  use  of  the  fact  of  the  tenancy 
at  all. 

In  short,  there  are  two  distinct  ways 
in  which  the  existence  of  a  term  of 
years  may  be  taken  advantage  of  : — 

1.  As  showing,  in  connection  with 
the  other  circumstances  of  the  case, 
that  there  has  not  been  enjoyment  bind- 
ing against  the  reversioner,  ex.  gr.  as  in 
the  case  of   an  enjoyment  for  twenty 
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Persons  In  Bright  v.  Walker  (a),  where  an  action  was  by  one  lessee  of 

mjoyment  a  !^u'  Bishop  <>l  Worcester  against  another  lessee  for  obstructing  a 
valid.  way,  the  evidence  of  the  right  consisted  of  an  user  for  twenty 
years,  during  which  time  the  land  of  the  defendant  had  been  in 
lease  for  lives;  the  Court  of  Exchequer  held  that  the  plaintiff 
had  gained  no  right  by  such  user  against  the  bishop  or  any 
other  person.  But  no  evidence  was  given,  nor  was  the  question 
in  any  way  raised,  of  the  knowledge  or  acquiescence  of  the 
bishop  (b). 

Upon  the  point  how  far  the  reversioner  is  bound  by  an  enjoy- 
ment had  during  the  continuance  of  a  particular  estate,  two 
questions  of  great  doubt  and  difficulty  have  been  introduced  by 
the  statute : — 

1st.  Supposing  the  reversioner,  being  aware  of  the  fact, 
from  time  to  time  gives  a  parol  or  written  notice  of  his  dissent 
to  the  enjoyment  of  the  easement,  any  active  interference  on 
his  part  being  prevented  by  the  existence  of  the  particular 
estate — 

2nd.  Supposing  the  reversioner  to  be  in  total  ignorance  of  any 
such  enjoyment  having  been  had  during  the  continuance  of  the 
particular  estate,  and  in  consequence  of  such  ignorance  not  to 
have  availed  himself  of  the  exception  in  his  favour  contained  in 
the  statute — 

In  either  of  these  cases  would  a  valid  right  to  an  easement  be 
acquired  (c)  ? 


years,  commencing  during  tenancy  and 
continued  through  it,  aud  not  known  to 
him  and  his  agents. 

2.  As  entitling  the  reversioner  to 
have  the  period  of  enjoyment  during 
the  term  excluded  from  the  period  of 
computation,  so  as  virtually  to  extend 
the  period  of  enjoyment  required  to  be 
proved. 

The  first  way  was  open  at  the  com- 
mon law,  and  is  left  untouched  by  the 
statute  in  so  far  as  the  period  of  twenty 
years'  user  under  sect.  2  is  concerned, 
bat  is  not  left  in  the  case  of  the  forty 
years'  user.  The  second  way  is  the 
creature  of  the  statute,  and,  according 
to  the  case  of  i'  is  only 

Applicable  to  a  case  of  forty  years'  user; 
but  if  the  person  muting  the  claim 
does  not,  by  resisting  ii  within  three 
years  from  tin-  end  of  the  term,  comply 
with  the  condition  upon  which  only  by 
the  8th  Bection  he  can  take  advantage 
of  the  statutory  mode  of  altogether  ex- 


cluding the  term  from  the  computation 
of  the  period  of  enjoyment,  he  is  de- 
barred from  setting  up  the  fact  of  the 
existence  of  the  tenancy  for  years  at 
all.] 

(o)  1834,  1  C.  M.  &  R.  211. 

(/<)  [The  life  tenancy  being  absolutely 
led  by  sect.  7  in  computing  the 
period  of  twenty  years,  the  knowledge 
or  acquiescence  should  seem  to  be  im- 
material. It  has  already  been  pointed 
out,  that  in  Bright  v.  R  ques- 

tion was  raised  in  a  Corn  which  enabled 
the  person  resist itig  the  claim  to  take 
every  possible  objection  under  the  Act 
without  the  necessity  of  specially  plead- 
ing the  existence  of  the  tenancy  for 
life.] 

(c)  [In  either  case,  if  the  user  is  of 
twenty  years,  semble,  ho  would  not  be 
bound;  if  of  forty,  be  certainly  would, 
unless  he  resisted  within  three  years 
from  the  expiration  of  the  term.  Sem. 
See  ante,  p.  1U7,  note.] 
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At  all  events,  if  the  user  of  any  easement  had  actually  com-        Persons 
menced  before  the  property  over  which  it  was  claimed  passed  into  ¥$!£lx7nt£ 
the  possession  of  the  lessee,  the  mere  fact  of  such  tenancy  having         valid- 
continued  during  a  period  of  twenty  years  will  not,  it  seems,  be 
sufficient  to  defeat  the  right  acquired  by  the  lapse  of  time,  unless 
it   be  also  shown  that  the  landlord,  up  to  the  time  of  granting 
the  lease,  was   in   ignorance  that  any  such  right   was   claimed. 
Thus,  where  a  house  was  proved  to  have  been  built  thirty-eight 
years,  during  the  whole  of  which  time  there  had  been  windows 
towards  the  adjoining  premises,  and  these  premises  had  belonged 
for  a  number  of  years  to  a  family  residing  at  a  distance,  none 
of  whom  were  proved  to  have  ever  seen  them,  and  they  had  been 
occupied  by  the  same  tenant  during  the  last  twenty  years — the 
Court  held,  that,  after  such  a  long  enjoyment,  the  windows  must 
be  considered  ancient  windows,  and  that  the  plaintiff  was  con- 
sequently entitled  to  recover  for  their  obstruction  (a).    Bayley,  J., 
in  his  judgment,  says,  "  The  right  is  proved  to  have  existed  for 
thirty-eight  years  ;  the  commencement  of  it  is  not  shown.     It  is 
possible  that  the  premises  both  of  the  plaintiff  and  defendant 
once  belonged   to  the  same  person,  and  that  he  conferred  on 
the  plaintiff,  and  those  under  whom  she  claims,  a  right  to  have 
the  windows  free  from  obstruction.     Daniel  v.  North  has  been 
relied  on  to  show  that  the  tenancy  rebutted  the  presumption  of  a 
grant,  but  this  is  a  very  different  case.    Here  tenancy  was  shown 
to  have  existed  for  twenty  years,  but  the  origin  of  the  plaintiff's 
right  was  not  traced."    And  Littledale,  J.,  adds,  "  It  was  proved 
that  the  windows  had  existed  for  thirty-eight  years,  and  the 
tenancy  for  twenty.     How  the  land  was  occupied  for  eighteen 
years    before    that    time    did   not   appear.     I    think    that  quite 
sufficient  to  found  the  presumption  of  a  grant"  (6). 

As  the  claim  of  an  easement  is  in  derogation  of  the  ordinary 
rights  of  property,  it  lies  upon  the  party  asserting  such  claim  in 
opposition  to  common  right,  in  all  cases  to  support  his  case  by 
evidence.  In  Cross  v.  Lewis,  the  absence  of  any  evidence  as  to 
the  earlier  state  of  the  windows  was  indeed  held  to  operate 
in  favour  of  the  plaintiff — the  party  claiming  the  easement ;  but 
the  substantial  proof,  viz.  of  the  user  for  a  period  of  twenty  years, 
had  already  been  given  by  the  claimant ;  and  this,  unrebutted  by 


(a)  Cross  v.  Levis  (1824),  2  B.  &  C.  (b)  [See    Palk    v.   Shinner,    ante,    p. 

686 ;  4  D.  &  R.  234.  197.] 
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any  evidence  to  take  the  case  out  of  the  ordinary  rule,  was  of 
course  sufficient  to  establish  the  easement. 

From  the  observations  of  the  learned  judge  in  the  above  case, 
it  would  appear  that,  provided  the  existence  of  the  easement 
prior  to  the  commencement  of  the  tenancy  was  shown,  and  a 
sufficient  length  of  enjoyment  had  taken  place  to  afford  evidence 
of  a  grant,  the  burthen  of  proof  would  be  thrown  upon  the  owner 
of  the  land  sought  to  be  made  liable  to  the  easement ;  and  unless 
he  could  show  such  previous  user  to  have  taken  place  without  his 
knowledge,  the  right  to  the  easement  would  be  established  (a). 

Indeed  it  should  seem  from  this  case  that  proof  of  enjoymeut 
for  twenty  years  was  in  all  cases  prima  facie  evidence  of  a  title 
which  must  be  rebutted  by  the  owner  of  the  servient  tenement. 

With  respect  to  the  party  against  whom  the  right  is  to  be 
established,  as  a  grant  from  the  owner  of  the  servient  tenement  is 
to  be  presumed,  disability  on  his  part  to  execute  such  a  grant  will 
exclude  the  presumption  which  would  otherwise  arise  from  user 
during  the  continuance  of  such  disability. 

By  the  statute,  in  all  cases  of  computing  the  twenty  years' 
user,  except  in  the  case  of  light,  the  time  during  which  the 
servient  owner  may  have  been  an  infant,  idiot,  non  compos 
mentis,  feme  covert,  or  tenant  for  life,  or  during  which  any  action 
or  suit  to  dispute  the  right  afterwards  abated  by  the  death  of  any 
party  may  have  been  pending,  is  excluded  (b).  No  provision  is 
made  for  the  case  of  a  party  being  beyond  the  seas  during  the 
whole  or  any  part  of  the  period  of  prescription  (c). 


(u)  See  Graii  v.  Bond  (1821),  2  Brod. 
&  Bing.  667  ;  5  J.  B.  Moo.  527 ;  23  R.  R. 
530. 

(b)  [Under  the  7th  section  these 
periods  may  be  absolutely  excluded,  if 
properly  pleaded,  from  the  computation 
of  the  time  of  enjoyment  ;  but,  inde- 
pendently of  that,  advantage  may  still 
be  taken  of  any  of  them,  as  at  the 
common  law,  in  respect  of  the  shorter 
periods  of  enjoyment,  though  not  of 
the  longer,  ante,  p.  197,  note.  And,  in 
respect  of  statutory  disabilities  to  grant 
(as  in  the  case  of  Mill  v.  Neic  Forest 
Comm  (1856),     18    C.    B.    00; 

Rochdale   Canal    I  v.   Radcliff 

(1852),  18  Q.  B.  287),  a  distinction 
appears  to  exist  between  those  cases 
where  there  is  simply  no  power  to 
grant,  and  in  those  where  there  is  an 
absolute  prohibition  ;  in  the  latter  case 
it  should  seem  that  an  enjoyment,  even 


for  the  longer  period,  would  confer  no 
right,  though  in  the  former  it  might. 
In  neither  can  any  right  be  gained 
under  the  statute  by  enjoymeut  for  the 
shorter  period.  See  p.  170,  note,] 
[and  cf.  Staffordshire  and  Worcestershire 
Cunal  Company  v.  Birmingham  Canal 
Company  (1866),  L.  R.  1  II.  Lds.  254; 
Lemaitre  v.  Davis  (18S1),  L.  R.  19  Ch. 
D.  2S1. 

There  is  nothing  to  prevent  a  railway 
company  from  erecting  a  hoarding  on 
its  own  land  to  prevent  the  acquisition 
of  a  prescriptive  right  to  light ;  see 
Bonner  v.  Qrt  (1883), 

L.  R.  24  CI).  Div.  1;  /■'••  ■  . .  London, 
Chatham^  and  Dover  Railway,  L.  R. 
(1895),  1  Q.  B.  711.] 

(<•)  [But  in  such  case,  although  the 
time  of  such  absence  could  not  be  abso- 
lutely excluded  under  sect.  7,  the  fact 
might  bo  set  up  under  sect.  2,  if  the 
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Before  the  passing  of  the  statute,  an  enjoyment  of  an  easement      ^Persona 
for  twenty  years  would  have  been  evidence  from  which  a  jury    enjoyment  is 
might  have  found  a  non-existing  grant  from  the  owner  of  the         valid- 
particular    estate,    which    would    have    been    binding   on    him, 
although  it  could  not  affect  the  rights  of  the  reversioner ;  but  it 
was  held  in  the  case  of  Bright  v.  Walker  that  by  virtue  of  the 
statute  no  such  modified  right  to  an  easement  can  be  acquired. 
To   be   valid  against  any  under  the   statute,   it   must  be   valid 
against  all  who  have  any  estate  in  the  land. 

"  The  important  question,"  said  Baron  Parke,  in  Bright  v. 
Walker  (a),  "  is,  whether  this  enjoyment,  as  it  cannot  give  a  title 
against  all  persons  having  estates  in  the  locus  in  quo,  gives 
a  title  as  against  the  lessee  and  the  defendants  claiming  under 
him,  or  not  at  all  ?  We  have  had  considerable  difficulty  in 
coming  to  a  conclusion  on  this  point ;  but,  upon  the  fullest 
consideration,  we  think  that  no  title  at  all  is  gained  by  an  user 
which  does  not  give  a  valid  title  against  all,  and  permanently 
affect  the  fee.  Before  the  statute,  this  possession  would  indeed 
have  been  evidence  to  support  a  plea  or  claim  by  a  non-existing 
grant  from  the  termor  in  the  locus  in  quo  to  the  termor  under 
whom  the  plaintiff  claims,  though  such  a  claim  was  by  no  means 
a  matter  of  ordinary  occurrence  ;  and  in  practice  the  usual  course 
was  to  state  a  grant  by  an  owner  in  fee  to  an  owner  in  fee.  But, 
since  (b)  the  statute,  such  a  qualified  right,  we  think,  is  not  given 
by  an  enjoyment  for  twenty  years.  For,  in  the  first  place,  the 
statute  is  '  for  shortening  the  time  of  prescription ; '  and  if  the 
periods  mentioned  in  it  are  to  be  deemed  new  times  of  pre- 
scription, it  must  have  been  intended  that  the  enjoyment  for 
those  periods  should  give  a  good  title  against  all,  for  titles 
by  immemorial  prescription  are  absolute  and  valid  against  all. 
They  are  such  as  absolutely  bind  the  fee  in  the  land.  And,  in 
the  next  place,  the  statute  nowhere  contains  any  intimation  that 
there  may  be  different  classes  of  rights,  qualified  and  absolute — 
valid  as  to  some  persons,  and  invalid  as  to  others.  From  hence 
we  are  led  to  conclude,  that  an  enjoyment  of  twenty  years,  if  it 
give  not  a  good  title  against  all,  gives  no  good  title  at  all ;  and  as 

person  absent  could  show  ignorance  by  (1834),  Id.  614;  [ace.  Winship  v.  Hud- 

himself  or  his  agents  of  the  fact  of  the  speth  (1854),  10  Exch.   5;    Wlieaton  v. 

enjoyment   during   the    shorter  period,  Maple,  L.  R.  (1893),  3  Ch.  48  (a  case  of 

but  not  the  longer.]  light)]. 

(a)  1834,  1   C.  M.  &  R.  220;   Mon.  (b)  [I.e.,  under;  the  common  law  rule 

mouthshire  Canal  Company  v.  Harford  remains.] 
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Persons        it  is   clear   that   this  enjoyment,   whilst  the  land   was   held    by 

against  whom       tenant  for  ]jfe   cannot  affect  the  reversion  in  the  bishop  now, 
enjoyment  is  >  * 

v»Hd.         aI1d  is  therefore  not  good  as  against  every  one,  it  is  not  good  as 

against  any  one,  and,  therefore,  not  against  the  defendant"  (a). 

In  this  instance  the  enjoyment  had  continued  during  twenty 
years  only.  Where,  however,  the  full  period  of  forty  years  has 
elapsed,  as  that  would  confer  a  right  to  the  easement,  subject  to 
the  condition  only  that  the  reversioner  interfered  within  three 
years  after  the  determination  of  the  particular  estate,  as  in  the 
cases  of  conditional  estates,  a  valid  right  is  given  as  against  all 
the  world,  until  by  the  happening  of  the  condition  the  estate 
is  defeated. 

"  The  enjoyment  of  the  right  during  forty  years,"  said  the 
Court  in  Wright  v.  Williams  (b),  "  alleged  in  the  pleas,  being 
admitted,  the  replications,  which  state  only  an  existing  tenancy 
for  life,  are  no  answer  ;  for  the  time  of  a  tenancy  for  life  in 
a  person  who  might  otherwise  be  capable  of  resisting  the  claim, 
though  excluded  by  the  7th  section  from  the  computation  of  the 
shorter  period  of  twenty  years  absolutely,  is,  by  the  8th  section, 
excluded  from  the  computation  of  the  longer  period  of  forty  years 
conditionally  only ;  that  is,  provided  the  reversioner  expectant, 
on  the  determination  of  the  term  for  life,  shall,  within  three  years 
(that  is,  probably,  before  the  end  of  three  years)  after  such  deter- 
mination, resist  the  right ;  and  it  does  not  appear  that  the 
plaintiff  is  entitled  to  the  reversion  expectant  on  that  lease,  though 
it  is  averred  that  he  has  a  reversion  expectant  on  the  deter- 
mination of  the  interest  of  the  tenant  in  possession.  The  tenancy 
for  the  life  of  Lord  Dinorben,  the  cestui  que  vie,  is  therefore  not 
to  be  excluded,  on  these  pleadings,  from  the  period  of  forty 
years  ;  and,  such  period  being  complete,  the  defendant  is  entitled 
to  an  indefeasible  right  to  the  easement  claimed." 

Although  the  user  by  which  it  is  sought  to  acquire  an  easement 
must  be  that  of  the  party  in  possession  of  the  dominant  tenement, 
yet  any  user  under  a  claim  of  right  in  respect  of  such  tenement 
will  be  in  contemplation  of  law  user  by  such  possessor.  Hence 
it  appears  that  there  is  no  disability  (c)  of  any  kind  to  destroy  the 


Persons  to 
whom  user 
will  give  an 
easement. 


{a)  [England  v.  WaU  (1842),  10  M.  & 
W.  699.] 

(I,)   18:50,  1  M.  <v  W.  100. 

(o)  [Except  a  statutory  incapacity. 
See  National  Manure  Company  v. 
Donald  (1859),    l   II.    &    N.    B  ; 


v.  Shrewsbury  and    Hi  il.  Co. 

(1871).  b  B,  6  Q.  B.  678 j  Bayley  v. 
Ureal  Western  RatUoay  (1888),  L.  R.  2fi 
Ch.  D.  484.  And  cf.  Traill  v.  McAllister 
(1891),  25  L.  B.  Ir.  524.] 
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effect  of  such  user ;  unless,  indeed,  the  extreme  case  adverted  to 
in  the  civil  law  be  supposed — of  the  only  user  being  by  a  person 
not  having  the  use  of  reason,  in  which  case  no  right  was  acquired, 
the  intention  to  assert  a  right  not  existing.  This  was  illustrated 
by  the  instance  of  putting  something  into  the  hand  of  a  man  when 
asleep  (a). 

User  by  an  infant  capable  of  understanding  what  he  was  doing 
was  sufficient  to  acquire  the  servitude.  So  also  was  user  by  a 
tenant  or  servant,  even  without  the  owner's  knowledge  (6). 

[User  under  an  Act  of  Parliament  authorizing  a  man  to  use 
any  particular  easement,  could  not  be  made  available  to  eke  out 
a  period  of  twenty  years'  enjoyment,  although  continued  after  the 


Persons  to 
whom  user 
will  give  an 
easement. 


(u)  Furiosus  et  pnpillua  sine  tutoris 
auctoritate  non  potest  incipere  possi- 
dere ;  quia  affectionem  tenendi  non 
habent,  licet  maxime  corpore  suo  rem 
contingant ;  sicuti  si  quis  dormienti 
aliquid  in  manu  ponat.  Sed  pupillus 
tutore  auctore  incipiet  possidere.  Ofilius 
quidem  et  Nerva  filius,  etiam  sine  tutoris 
auctoritate  possidere  incipere  posse 
pupillum  aiunt ;  earn  enim  rem  facti, 
non  juris  esse  :  quae  sententia  recipi 
potest,  si  ejus  ajtatis  sint  ut  intellectura 
capiant. — Dig.  41,  2,  1,  s.  3,  de  adq.  vel 
atnit.  poss. 

(6)  Is  cujus  colonus,  aut  hospes,  aut 
quis  alius  iter  ad  fundum  fecit  ;  usus 
videtur  itinere,  vel  actu,  vel  via,  et 
idcirco  interdictum  habebit ;  etiam  si 
ignoravit  cujus  fundus  esset,  per  quern 
iret,  retinere  eum  servitutem. — Dig.  43, 
19,  1,  s.  7,  de  itinere. 

[User  for  twenty  years  by  the  tenant 
and  occupier  of  clay  works  is  sufficient 
to  create  a  prescriptive  title  to  a  water- 
course (Gaved  v.  Martijn  (1865),  19  C. 
B.,  N.  S.  732)  ;  and  the  use  of  a  stream 
from  time  immemorial  by  tin  bounders, 
who  merely  have  a  right  by  custom  to 
work  the  tiu,  is  sufficient  to  give  a  right 
by  immemorial  prescription  to  the 
owner  of  the  land — the  presumption 
being  that  the  privilege  was  originally 
acquired  by  arrangement  with  the 
owner,  as  well  as  with  the  bounders. 
{Ivimey  v.  Stocker  (1S66),  L.  R.  1  Ch. 
Ap.  396.) 

It  is  said  that  a  tenant  cannot  pre- 
scribe for  an  easement  against  his  land- 
lord. The  possession  of  the  tenant  is 
the  possession  of  his  landlord  ;  and  it  is 
said  to  be  a  violation  of  first  principles 
to  suppose  that  the  occupation  of  the 


tenant,  whose  occupation  of  close  A.  is 
the  occupation  of  his  landlord,  could  by 
that  occupation  acquire  an  easement 
over  close  B.,  also  belonging  to  his 
landlord  ;  the  duty  of  the  tenant  being 
that,  if  he  passes  over  close  B.,  he 
should  do  nothing  on  it  more  than  his 
lease  authorized  him  to  do  :  Gayford  v. 
Moffatt  (1868),  L.  R.  4  Ch.  133  ;  Daniel 
v.  Anderson  (1862),  8  Jur.,  N.  S.  328  ; 
Outram  v.  Maude  (1881),  L.  R.  17  Ch. 
D.  391.  But  the  rule  is  not  clearly 
settled ;  and  at  all  events,  if  close  B.  be 
in  the  occupation  of  another  tenant,  it 
seems  that  the  tenants  may  acquire 
prescriptive  rights  against  one  another  : 
see  Daniel  v.  Anderson  (1862),  31  L.  J., 
Ch.  610  ;  Frewen  v.  Philipps,  above,  p. 
180;  Mitchell  v.  Gantrill  (1887),  L.  R. 
37  Ch.  Div.  56;  Fahey  v.  Dwyer  (1879), 
4  L.  R.  Ir.  271,  27  W.  R.  Dig.  230; 
Robxon  v.  Edwards,  L.  R.  (1893),  2  Ch. 
146,  cf.  (1893),  3  Ch.  65. 

Notwithstanding  the  principle  that 
a  tenant  can  do  nothing  to  injure  his 
landlord's  interest,  the  tenant  of  a 
house  in  respect  of  which  an  easement 
of  light  is  claimed,  by  taking  a  lease 
of  the  land  in  respect  of  which  it  is 
claimed,  suspends  the  running  of  the 
statute.  Until  the  whole  period  has 
elapsed  the  legislature  gives  to  the 
owner  of  the  house  no  title  to  damnify 
the  neighbour's  property  by  preventing 
him  from  doing  as  he  pleases  with  it. 
There  is  nothing  in  the  tenant-'s  act  in 
taking  the  adjacent  land  to  prejudice 
the  landlord's  right,  because  the  land- 
lord had  no  right  anterior  to  the  lapse 
of  twenty  years.  (Ladyman  v.  Grave 
(1871),  L.  R.  6  Ch.  763.)] 
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[repeal  of  the  Act  for  a  sufficient  number  of  years  to  make, together 
with  the  years  of  enjoyment  under  it,  the  period  of  twenty  (a).] 


Nee  vi,  nee 
clam,  nee 
precario. 


Sect.  o. — Qualities  of  the  Enjoyment. 

In  order  that  the  enjoyment,  which  is  the  quasi  possession  of 
an  easement,  may  confer  a  right  to  it  by  length  of  time,  it  must 
have  been  open,  peaceable,  and  "as  of  right "  (6). 

The  effect  of  the  enjoyment  being  to  raise  the  presump- 
tion of  a  consent  on  the  part  of  the  owner  of  the  servient 
tenement,  it  is  obvious  that  no  such  inference  of  consent  can 
be  drawn,  unless  it  be  shown  that  he  was  aware  of  the 
user,  and,  being  so,  made  no  attempt  to  interfere  with  its 
exercise.  Still  less  can  such  consent  be  implied,  but  rather 
the  contrary,  where  he  has  contested  the  right  to  the  user, 
or  where,  in  consequence  of  such  opposition,  an  interruption  in 
the  user  has  actually  taken  place.  Even  supposing  these  defects 
of  the  user  not  to  exist,  still  the  effect  of  the  user  would  be 
destroyed  if  it  were  shown  that  it  took  place  by  the  express  per- 
mission of  the  owner  of  the  servient  tenement,  for  in  such  a  case 
the  user  would  not  have  been  had  with  the  intention  of  acquiring 
or  exercising  a  right.  The  presumption,  however,  is,  that  a 
party  enjoying  an  easement  acted  under  a  claim  of  right  until 
the  contrary  is  shown  (c). 

The  civil  law  expressed  the  essential  qualities  of  the  user,  by 
the  clear  and  concise  rule  that  it  should  be  "nee  vi,  nee  clam, 
nee  precario  "  (d). 

The  doctrine  of  the  law  of  England,  as  cited  by  Lord  Coke, 
from  Bracton,  exactly  agrees  with  the  civil  law.  The  possession 
must  be  long,  continuous,  and  peaceable.  Long,  that  is, 
"  during  the  time  required  by  law  ;  continuous,  that  is,  un- 
interrupted by  any  lawful  impediment ;  and  peaceful,  because,  if 
it  be  contentious,  and  the  opposition  be  on  good  grounds,  the 


[a]  Kinloch  v.  Nevile  (ISM),  6  M.  & 
\V.  SO*'.  If,  however,  there  h;i<l  been  a 
user  prior  to  the  Act,  or  auy  oilier 
evidence  to  show  that  the  user  by  the 
claimant  was  independent  of  the  Act, 
the  case  would  be  otherwise. 

The    -"it   of  possession   that  is 
required  to  establish  a  prescription  is 


the  same  in  the  civil  law,  the  law  of 
Jersey,  and  our  common  law,"  per  Lord 
Wynford  in  Beneei  v.  Pipon  (1829),  P. 
C.  1  Koapp,  7". 

(r)  i  ..     WiUon    (1803),    3 

Bast,  294;  7  H.  EL  488. 

(d)  Cod.  8,  8  1,  1,  de  serv. ;  Dig.  8,  5, 
10,  si  kltv.  vind. 
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party  will  be  in  the  same  condition  as  at  the  beginning  of  Nee  vi,  nee 
his  enjoyment.  There  must  be  '  longus  usus  nee  per  vim,  nee  clam'  n?c 
clam,  nee  precario  '  "  (a).  "  Transferuntur  domiuia  sine  titulo  et 
traditione  per  usucaptionem,  scilicet  per  longam,  continuam 
et  pacificam  possessionem.  Longa,  i.  e.  per  spatium  tempovis 
per  legem  definitum.  Continuam  dico,  ita  quod  non  sit  legitime 
interrupta.  Pacificam  dico,  quia  si  contentiosa  fuerit,  idem  erit 
quod  prius,  si  contentio  fuerit  justa.  Ut  si  verus  dominus, 
statim  cum  intrusor  vel  disseissor  ingressus  fuerit  seisinam, 
nitatur  tales  viribus  repellere  et  expellere,  licet  id  quod  inceperit 
perducere  non  possit  ad  effectum,  dum  tamen,  curn  defecerit, 
diligens  sit  ad  impetrandum  et  prosequendum.  Longus  usus  nee 
per  vim,  nee  clam,  nee  precario,  &c."  (6). 

The  enjoyment  must  be  peaceable. 

At   common   law  any  acts   of  interruption  or  opposition  from    Xec  vi. 
which  a  jury  might  infer  that  the  enjoyment  was  not  rightful, 
were  sufficient  to  defeat  the  effect  of  the  enjoyment,  the  question 
being  whether,  under  all  the  facts  of  the  case,  such  enjoyment 
had  been  had  under  a  concession  of  right. 

By  the  statute  it  is  enacted  that  nothing  shall  be  deemed  to  be 
an  interruption,  unless  it  shall  be  submitted  to  or  acquiesced  in 
for  the  space  of  a  year  after  the  party  interrupted  shall  have 
notice  thereof,  and  of  the  person  making  or  authorizing  the 
same  (c). 

It  is  certainly  by  no  means  clear  what  the  precise  intention  of 
the  legislature  was ;  but  it  appears  hardly  possible  that  it  should 
have  been  intended  to  confer  a  right  by  user  during  the  prescribed 
period,  however  "  contentious  "  or  "litigious"  such  user  may 
have  been  (d).  In  the  case  of  Bailey  v.  Appleyard  (e),  where  a 
right  of  way  was  claimed,  the  use  of  which  had  been  materially 
obstructed  by  a  "  stang,"  Patteson,  J.,  left  the  question  to  the 


(a)  Co.  Litt.  113,  b  ;  Bracton,  lib.  2,  (c)  See  ante,  p.  183. 

f.  51  b,  52  a,  222  b.  (d)  See  Wright  v.  Williams  (1836),  1 

(b)  ["These  words,  'as  of  right,'  M.  &  W.  100;  [Eaton  v.  Swansea  Water- 
occur  in  sect.  5  of  2  &  3  Will.  4,  c.  71.  works  Company  (1851),  17  Q.  B.  207  ; 
There  has  been  much  difficulty  as  to  Glover  v.  Coleman  (1874),  L.  R.  10  C. 
their  construction,  but  it  seems  clear  P.  108;  and  per  Bowen,  J.,  in  Dalton  v. 
that  if  the  enjoyment  has  been  clandes-  Angus  (1881),  L.  R.  6  App.  Cas.  at  p. 
tine,  contentious,   or   by  sufferance,  it  786.] 

is  not  of  right."     Per  Erie,  J.,  17  Q.  B.  (e)  1838,  3  Nev.  &  P.  257;  S.  C,  8 

275.    This,  as  already  shown,  is  subject  A.  &  E.  161,  and  corrected  in  a  note  in 

to  one  exception.     See  ante,  p.  180.]  the  same  volume. 
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Neovi        jn,T  "whether    the    stang   had   prevented  the   exercise   of    the 
right"  (a). 

[An  act  of  partial  interruption,  instead  of  destroying  the 
easement  claimed,  may  qualify  it,  and  be  evidence  of  another 
easement.  Thus,  where  a  weir  across  a  river  was  claimed  by 
prescription,  and  a  miller,  whose  mill  was  on  its  banks,  had 
caused  a  fender  to  be  shut  down,  the  Court  held  this  not  fatal  to 
the  claimant's  right,  thinking  that  there  was  nothing  to  prevent 
a  second  easement  being  acquired,  as  subordinate  to  that  already 
existing,  if  the  subject  matter  admitted  of  it  (6).] 


(<()  The  report  of  the  case  of  Bailey  v. 
Appleyard  was  first  published  in  3  N.  & 
P.  '257  ;  it  afterwards  appeared  in  8  Ad. 
vV  El.  161.  On  the  case,  as  it  appeared 
in  these  reports,  the  following  observa- 
tion was  made  in  the  first  edition  of 
this  work.  "  In  the  recent  case  of 
Bniley  v.  Appleyard,  the  erection  of  a 
rail  by  the  owner  of  the  servient  tene- 
ment within  the  shorter  period  of  the 
statutory  prescription  was  held  suffi- 
cient to  prevent  the  acquisition  of  the 
right ;  and  it  was  decided  that  it  was 
incumbent  on  the  plaintiff  to  prove  an 
enjoyment  not  interrupted,  every  inter- 
ruption being  presumed  to  be  hostile 
until  the  contrary  was  shown.  It  does 
not  appear  from  the  report  that  in  this 
instance  the  interruption  was  acqui- 
esced in,  or  even  continued  for  a  year." 
In  the  8th  volume  of  Adolphus  and 
Ellis,  the  reporters,  after  adverting  to 
the  appearance  of  the  above  passage, 
give  the  following  very  important  cor- 
rection of  the  report  of  the  case.  "  The 
learned  judge  who  tried  the  cause  of 
v.  Appleyard  has  favoured  the 
reporters  with  a  note  of  the  facts 
proved  before  him,  from  which  it  ap- 
pears that  the  report  of  the  case,  above 
referred  to,  and  that  in  the  present 
volume  (p.  lo'l),  are  incorrect  in  repre- 
senting that  on  the  trial  any  question 
ultimately  turned  upon  an  interruption 
within  thirty  years. 

"  The  plaintiff  endeavoured  to  show 
that  the  tenant  of  L'pper-house  Farm  (in 
respect  of  which  the  plaintiff  claimed) 
had  for  more  than  thirty  years  pastured 
his  cattle  in  Toadholes  Lane  as  far  as  a 
close  called  Potover  Lane,  but  it  was 
proved  that  astang,  or  rail,  sufficient  to 
prevent  cattle  from  passing,  had  been 
erected  across  Toadholes  Lane,  between 
I  "]>j><-r-hoiiBe  Farm  and  Potover  Lane. 
It  did 

:   but    il    had  stood  much  more  than 
two  years  before  its  removal  in   1809. 


A  neighbouring  proprietor  had  been 
accustomed  to  turn  his  cattle  into  Toad- 
holes  Lane  from  the  Potover  Lane  end; 
and  the  stang  obstructed  the  passage  of 
his  cattle  towards  Upper-house  Farm, 
as  well  a8  the  passage  of  cattle  from 
Upper-house  Farm  into  the  part  of 
Toadholes  Lane  between  the  stang  and 
Potover  Lane.  By  agreement  between 
the  two  proprietors  in  1S09,  a  gate  was 
put  up  at  the  end  of  Potover  Lane ;  the 
stang  was  then  removed ;  and  from 
that  time  the  cattle  of  the  plaintiff's 
predecessor  depastured  the  whole  of 
Toadholes  Lane  up  to  the  gate.  The 
plaintiff's  counsel  argued  that  the  stang 
was  not  necessarily  an  interruption  of 
the  plaintiff's  enjoyment  of  pasture  over 
the  locus  in  quo  ;  and  that,  if  it  was  not, 
the  evidence  showed  an  enjoyment  of 
many  years  before  1809.  The  learned 
judge  left  it  to  the  jury  to  say  whether 
the  stang  had  prevented  the  exercise  of 
t.     Verdict  for  the  defendant. 

"  No  question,  therefore,  at  the  trial, 
turned  on  the  effect  of  an  interruption; 
but,  if  the  stang  was  erected  adversely 
to  the  right  insisted  on  by  the  plaintiff, 
he  failed  in  proving  a  thirty  years'  en- 
joyment, because  the  evidence,  as  far 
as  it  went,  showed  that  the  enjoyment, 
as  claimed,  had  not  begun  till  1S09,  and 
the  plaintiff  had  been  excluded,  and  not 
interrupted,  during  the  first  two  years 
of  the  thirty.  And  even  if  it  had  ap- 
peared that  the  stang  ought  to  have 
been  treated  as  an  '  interruption,'  it 
was  plain  that  it  had  existed  and  been 
acquiesced  in  for  more  than  a  year.  On 
the  motion,  reported  ante,  the  term 
'  interruption '  was  used  ;  but  it  was 
evidently  unnecessary,  for  the  purpose 
of  the  decision,  to  employ  it  in  any 
other  sense  than  that  of  obstruction." 

|  i  Eolle  v.  WhyU  (1868),  L.  B.  3  (,». 
B,  3U2  ;  for  a  like  decision,  see  Qood- 
man  v.  Mayor  of  SaUaeh  (1882),  L.  K. 
7  App.  Caa.  633. 
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By  the  civil  law  any  enjoyment  was  said  to  be  forcible  to 
which  opposition  was  offered,  either  by  word  or  deed,  by  the 
owner  of  the  servient  tenement  (a). 

The  enjoyment  must  be  open.  Nee  clam. 

The  user  of  an  easement  may  be  secret,  either  from  the  mode 
in  which  a  party  enjoys  it,  or  from  the  nature  of  the  easemeut 
itself. 

Instances  of  the  former  kind  are  where  the  right  is  exercised 
by  stealth,  or  in  the  night  (b). 

Instances  of  the  latter  kind  occur  where  a  claim  is  made  to  an 
extraordinary  degree  of  support  to  a  house  from  the  neigh- 
bouring soil,  in  consequence  of  an  excavation  on  the  party's 
own  land  (c),  [or  a  peculiarity  in  the  internal  structure  of  the 
house  (d),~\  not  visible  to  the  neighbour. 

A  consideration  of  this  rule  would,  it  appears,  afford  an  answer 
in  the  affirmative  to  the  question  incidentally  raised  in  the  case 
of  Dodd  v.  Holme  (e), — whether,  in  order  to  acquire  a  right  to 
support  for  a  house  by  antiquity  of  possession,  it  must  originally 
have  been  built  with  that  degree  of  strength  and  coherence  which 
may  reasonably  be  expected  to  be  found  in  a  well-built  house, — 
for  as  there  might  be  nothing  in  the  external  appearance  of  the 
house  to  give  notice  to  the  owner  of  the  adjoining  land  that  the 
weakness  with  which  it  was  built  caused  it  to  require  a  greater 
degree  of   support  from  his  soil  than  a  well-built  house  would 

(a)  Vi  factum  videri,  Quintus  Mucius  1  Price,  246 ;  16  R.  R.  708  ;  [and,  as  to 
scripsit,  si  quis  contra  quam  prohibe-  the  case  of  a  bailiff  claiming  a  right  by 
retur,  fecerit :  et  mihi  videtur  plena  user  over  his  master's  property,  Officers 
esse  Quinti  Mucii  definitio.  Sed  et  si  of  State  v.  Earl  of  Haddington,  5  Wils. 
quis  jactu  vel  minimi  lapilli  prohibitus  &  Shaw,  Sc.  App.  570.] 
facere,perseveravitfacere:huncquoque  (c)  Partridge  v.  Scott  (1838),  3  M.  & 
vi  fecisse  videri,  Psedius  et  Pomponius  W.  229. 

scribunt,  eoque  jure  utimur. — Dig.  43,  {d)  Angus  v.  Dalton  (1878),  L.  R.  4 

24,  1,  s.  5,  6,  quod  vi  aut  clam.  Q.  B.  Div.  162  ;  see  per  Thesiger,  L.  J., 

Prohibitus    autem   intelligitur,    quo-  at  pp.  181 — 3,  and  per  Cotton,  L.  J.,  at 

libet  prohibentis  actu  :  id  est  vel  dicen-  p.  187.     The  defendants  elected  not  to 

tis  se  prohibere,  vel  manum  opponentis,  take  a  new  trial,  so  that  the  decision  on 

lapillumve  jactantis  prohibendi  gratia.  this  point  of  the  Court  of  Appeal  was 

— Ibid,  par  20,  s.  1.  not,  strictly  speaking,  open  to  review 

(b)  Itaque  clam  nanciscitur  posses-  by  the  House  of  Lords  ;  but  the  point 
sionem,  qui  futuram  controversiam  was  referred  to  on  the  appeal :  see  L. 
metuens,  ignorante  eo,  quem  metuit,  R.  6  App.  Cas.  at  pp.  751  (Pollock,  B.), 
furtive  in  possessionem  ingreditur. —  757  and  760  (Field,  J.),  766  and  767 
Dig.  41,  2,  6,  de  adq.  vel.  amit.  poss.  (Lindley,  L.  J.),  777  and  779  (Fry,  J.), 

Talis    usus    non    valebit,    cum     sit  787   and   789   (Bowen,  J.),   801   (Lord 

clandestinus,  et  idem  erit  si  nocturnus.  Selborne,  C),  807  (Lord  Penzance),  827 

— Bracton,  lib.  2,  f .  52  b.  and  828  (Lord  Blackburn). 

Aut  in  absentia  domini.— Ibid.  Lib.  (e)   1834,  1  A.  &  E.  493;  3  Nev.  & 

4,  f.  221  a.  Man.  739. 

See  Dawson  v.  Duke  of  Norfolk  (1815), 
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Nee  clam.  have  required,  and  quoad  such  additional  support  the  enjoyment 
would  have  been  secret,  no  presumption  of  a  grant  of  it  on  his 
part  could  be  implied. 

The  same  reasoning  would  also  apply  to  the  case  of  an  ancient 
house,  originally  well-built,  becoming  weaker  from  the  want  of 
proper  repair.  A  man  believing  there  were  no  minerals  on  his 
own  land  might  be  willing  to  subject  it  to  the  easement  of 
support  to  a  well-built  house,  which  would  diminish  the  value 
of  his  property  only  in  the  event  of  his  wishing  to  mine  in  it, 
although  he  would  refuse  to  restrict  himself  from  diggiug  a 
foundation  for  any  building  he  might  require ;  which  would 
possibly  be  the  case  were  he  bound  to  afford  the  support  neces- 
sary to  sustain  a  rickety  and  ill-built  edifice. 

[There  is  also  the  case  of  a  house  originally  requiring  no  more 
than  an  ordinary  degree  of  support,  but  subsequently  altered  so 
as  to  require  an  unusual  amount  of  lateral  pressure  to  support  it. 
But  here,  it  seems  that,  if  the  alteration  be  openly  and  honestly 
made,  the  servient  owner  is  fixed  with  notice  that  an  additional 
burden  of  some  kind  is  being  imposed  upon  his  tenement,  and,  if 
he  makes  no  inquiry,  will  in  time  become  subject  to  the  obliga- 
tion of  increased  support  (a).] 

This  reasoning  also  applies  to  the  claim  of  [an  extraordinary 
degree  of]  support  from  adjoining  houses  (6). 

By  the  civil  law  it  was  sufficient  to  vitiate  the  user,  if,  from 
the  acts  of  the  party,  an  intention  of  concealment  could  be  in- 
ferred (c).  This  intention  might  be  deduced  from  the  manner 
in  which  the  act  was  done,  and  the  Digest  contains  a  variety 
of  instances  in  which  such  an  intention  was  inferred  from  the 
facts  (d). 
Nee  precario.        The  enjoyment  must  be  as  of  right. 

Enjoyment  had  under  a  licence  or  permission  from  the  owner 
of  the  servient  tenement,  as  has  been  already  remarked,  confers 
no  right  to  the  easement.     Each  renewal  of  the  licence  rebuts 

(«)   Dalton  v.  Angus  (1881),  L.  R.  G  but  this  opinion  was  negatived  by  the 

App.  Cas.  740,  per  Lord  Selborne,  at  p.  Court    of    Appeal    and    the    House   of 

801.  Lords.] 

(I)  See  per  Bramwell,  1}.,  in  the  case  (c)   Idem  Aristo  putat,  eum  quoque 

of  Solomon  r.Vintm     '  Company  (1869),  clam  facere,  qni  oelandi   auimo  habet 

4  H.  iV  N.  601,  ace.     [In  Angua  v.  Did.  earn,  quern  prohibiturum  so  intelletferit, 

ton,  Cockburn,  C.  J.,  appears  to  have  et   id   existimat,    aut  existimare  debet, 

considered  that  the  very  possibility  of  Be  prohibitum  iri. —  Dig.  18,  -I,  '.i,  §  8, 

acquiring  any  prescriptive  right  to  Hup.  quod  vi  aut  clam. 

port  was  excluded  by  the  secrecy  of  the  (</)   Dig.    13,  24,  8,   .      7.  B,  quod  vi 

enjoyment  (L.  B.  3  Q.  B.  D.  at  p.  117)  ;  aut  olam. 
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the  presumption  which  would  otherwise  arise,  that  such  enjoy-    Nee  precario. 
merit  was  had  under  a  claim  of  right  to  the  easement  (a). 

Any  admission,  whether  verbal  or  otherwise,  that  the  enjoy- 
ment had  been  had  by  permission  of  the  owner  of  the  servient 
tenement,  was  sufficient,  before  the  recent  statute,  to  prevent  the 
acquisition  of  the  right,  however  long  such  enjoyment  might  have 
continued.  "  Si  autem,"  says  Bracton,  "  (seisina)  precaria  fuerit 
et  de  gratia,  quse  tempestive  revocari  possit  et  intempestive,  ex 
longo  tempore  non  acquiritur  jus  "  (6). 

By  the  statute  a  distinction  is  made  as  to  the  effect  of  a  parol 
licence  in  those  cases  in  which  the  right  is  declared  to  be  absolute 
and  indefeasible,  and  those  in  which  there  is  no  such  provision. 
In  the  former  instance,  although  the  enjoyment  commenced  by 
permission,  yet  after  it  has  continued  during  the  requisite  period 
(forty  years  in  general,  and  twenty  in  the  case  of  lights),  the 
right  cannot  be  invalidated,  except  by  proof  that  the  easement 
"  was  enjoyed  by  some  consent  or  agreement  expressly  given  or 
made  for  that  purpose  by  deed  or  writing"  (c). 

The  latter  case  is  not  affected  by  the  statute. 

The  "precarious  enjoyment"  of  the  Civil  Law,  by  which,  as 
has  been  already  seen,  no  prescriptive  right  could  be  acquired,  is 
identical  with  the  permissive  enjoyment  of  the  English  law  (d). 

For  the  same  reason,  that  the  enjoyment  must  be  such  as  to  xjnity  of 
afford  evidence  of  the  acknowledgment  of  the  right  to  an  ease-  possession. 
ment,  as  such,  by  the  owner  of  the  servient  tenement,  no  right  is 
acquired  by  the  enjoyment  of  an  easement  which  has  been  had 
during  the  time  of  a  unity  of  possession  of  the  dominant  and 
servient  tenements ;  and  it  was  decided  in  [some  of  the  earlier 
cases  on  the  Prescription  Act  (e)]   that,  in  computing  the  period 

(a)  Monmouthshire  Canal  Company  v.  right  may  be  acquired  by  an  enjoyment 
Harford  (1834),  1  C.  M.  &  R.  614;  ante,  which  at  the  common  law  would  have 
p.  164  ;  [Tone  v.  Preston  (1883),  L.  R.  been  bad  as  "a  precarious  enjoyment;" 
24  Ch.  D.  739;  Chamber  Colliery  Com.  see  ante,  p.  179,  note.  The  whole 
puny  v.  Hopwood  (1886),  L.  R.  32  Ch.  matter  is  explained  in  Tickle  v.  Brov:n 
Div.  549.     As  to  precarious  enjoyment  (1836),  4  A.  &  E.  369.] 

of  a  different   kind,  see   Arkwright  v.  (cZ)     Precarium    est,    quod    precibus 

Gell  and  the  other  cases  quoted  below,  petenti   utendum   conceditur    (tamdiu) 

Part  III.  Chap.  I.,  ad  fin.  quamdiu   is,    qui   concessit,    patitur. — 

If  the  enjoyment  commenced  by  per-  Dig.  43,  26,  1,  de  precario. 

mission,   it  is  a  question  for  the  jury  Veluti  si  me  precario  rogaveris,  ut  per 

whether  it  did  not  continue  by  permis-  fundum  meum  ire,  vel  agere  tibi  liceat  : 

sion  :  Caved  v.  Martyn  (1805),  19  C.  B.,  vel  ut  in  tectum  vel  in   aream  tedium 

N.  S.  732.]  mearum  stillicidium  vel  tignum  in  pa- 

(b)  Lib.  4,  f.  221  a.  rietem  immissum  habeas. — Ibid.  L.  3. 

(c)  [The  effect  of  the  statute  is  that  (e)  Onley  v.  Gardiner  (1838),  4  M.  & 
in   the  case  of   the   longer  periods,  a  W.  496  ;  Clayton  v.  Corby  (1842),  2  G. 

G.  15 
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of  twenty  years'  enjoyment  "  next  before  the  action  brought," 
under  the  statute,  not  only  must  the  time  during  which  the  unity 
continued  be  excluded,  but  that  the  operation  of  the  unity  is  to 
suspend  the  process  of  acquisition  while  it  lasts,  and  to  destroy 
altogether  the  effect  of  the  previous  user,  by  breaking  the  con- 
tinuity of  the  enjoyment.  [But  this  point  cannot  now  be 
regarded  as  settled  («).] 

A  claim  under  the  statute  to  an  easement  by  enjoyment  during 
the  periods  therein  specified  may  be  conclusively  rebutted,  and 
the  user  shown  not  to  have  been  as  of  right,  by  evidence  of  a 
breach  of  the  continuity  of  possession  by  an  act  of  interruption 
on  the  part  of  the  servient  owner  acquiesced  in  for  a  year  after 
notice  (sect.  4)  (b) ;  [and  so  it  may  by  evidence  of  repeated 
interruptions  of  less  than  a  year,  if  they  be  sufficient  to  show 
that  the  enjoyment  was  contentious  (c)]. 

In  delivering  the  judgment  of  the  Court  of  Exchequer,  in 
Bright  v.  Walker,  in  which  the  qualities  of  an  enjoyment  neces- 
sary to  clothe  it  with  right  by  lapse  of  time  were  considered, 
Baron  Parke  said  (d) :  "  In  order  to  establish  a  right  of  way,  and 
to  bring  the  case  within  this  section  (2nd),  it  must  be  proved  that 
the  claimant  has  enjoyed  it  for  the  full  period  of  twenty  years, 
and  that  he  has  done  so  '  as  of  right ; '  for  that  is  the  form  in 
which,  by  section  5,  such  a  claim  must  be  pleaded  ;  and  the  like 
evidence  would  have  been  required  before  the  statute  to  prove  a 
claim  by  prescription  or  non-existing  grant.  Therefore,  if  the 
way  shall  appear  to  have  been  enjoyed  by  the  claimant,  not  openly 
and  in  the  manner  that  a  person  rightfully  entitled  would  have 
used  it,  but  by  stealth,  as  a  trespasser  would  have  done — if  he 
shall  have  occasionally  asked  the  permission  of  the  occupier  of 
the  land — no  title  would  be  acquired,  because  it  was  not  enjoyed 
'as  of  right.'  For  the  same  reason  it  would  not,  if  there  had 
been  unity  of  possession  during  all  or  part  of  the  time ;  for  then 
the  claimant  would  not  have  enjoyed  'as  of  right'  the  easement, 
but  the  soil  itself.  So  it  must  have  been  enjoyed  without  inter- 
ruption.    Again,  such  claim  may  be  defeated  in  any  other  way  by 


A  D.  183 ;  Battiehill  v.  Seed  (1866),  18 
C    I'-.  '596. 

(a)  See  Lndyman  v.  drove  (1871),  L. 
I:.   •;  ( !fa,   768 ;    Ecelt  »i     tical  Co 

v.  Kino  (1880),  1.  B.  14  Oh.  Div. 
218  i  EoIIvm  v.  Fenies  (1884),  L.  It.  13 
Q.  B<  Div.  HOI ;  above,  p.  L65,  note  (./  ). 


Qj)  [See  ante,  p.  1S3,  note  (l>) .] 
(c)    Eaton    v.    Btoantea     Waterworku 
(1851),  17  Q.  B.  267  ;  [and  per  Boweu, 
J.,  in  Dnlto,i   v.  Angu*  (1881),  L.  R.  (i 
App.  C'as.  at  p.  780'.] 
(./)   1  C.  M.  ft  K.  219. 
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which  the  same  is  now  liable  to  be  defeated ;  that  is,  by  the  same    Interruption 
means  by  which  a  similar  claim,  arising  by  custom,  prescription    ^/^und 'r 
or  grant,  would  now  be  defeasible  ;  and,  therefore,  it  may  be     the  statute, 
answered  by  proof  of  a  grant,  or  of  a  licence,  written  or  parol, 
for  a  limited  period,  comprising  the  whole  or  part  of  the  twenty 
years,  or  of  the  absence  or  ignorance  of  the  parties  interested  in 
opposing  the  claim,  and  their  agents,  during  the  whole  time  that 
it  was  exercised/' 

The  authority  of  this  case,  and  the  doctrines  laid  down  by  the 
Court  in  it,  were  fully  recognized  in  The  Monmouthshire  Canal 
Company  v.  Harford  (a),  and  Tickle  v.  Brown  (b). 

[The  enjoyment  must  be  definite  in  its  character.  Enjoyment  to 

It  must  not  be  so  casual  and  uncertain  as  to  be  out  of  the 
category  of  known  easements  (c). 

Lastly,  the  enjoyment  must  be  physically  capable  of  interrup-  Capable  of 

tion  (d).  interruption. 

In  the  leading  case  of  Angus  v.  Balton  (e),  Cockburn,  C.  J., 
and  Mellor,  J.,  gave  judgment  against  a  claim  of  lateral  support 
for  buildings,  partly  upon  the  ground  that  the  enjoyment  of  such 
support  cannot  be  resisted  by  the  adjoining  owner  by  any  means 
short  of  an  excavation  which  may  be  destructive  of  his  own 
tenement  (/).  But  the  majority  of  the  Court  of  Appeal,  while 
conceding  that  an  enjoyment  physically  incapable  of  interruption 
would  confer  no  right  (g),  held  that  the  decided  cases  prevented 
them  from  applying  the  principle  to  the  easement  in  question  (h)  ; 
and  their  decision  was  upheld  by  the  House  of  Lords. 

"The  power  of  resistance/'  said  Lord  Selborne  (i)}  "does  and 
must  in  all  such  cases  exist,  otherwise  no  question  like  the 
present  could  arise.  It  is  true  that  in  some  cases  (of  which  the 
present  is  an  example)  a  man  acting  with  reasonable  regard  to 

(a)  1834,  1  C.  M.  &  R.  614.  (g)  L.  R.  4  Q.  B.  Div.  at  p.  175. 

(b)  1836,  4  A.  &  E.  369;  [cf.  Winship  (h)  Ibid.,  pp.  176  to  181. 

v.  Hudspeth  (1854),  10  Exch.  5.]  (t)  L.  R.  6  App.  Cas.  at  p.  796.    Some 

(c)  Webb  v.  Bird  (1863),  13  C.  B.,  N.  of  the  judges  even  hinted  that  the  en- 
S.  841  ;  Chasemore  v.  Richards  (1859),  joyment  of  lateral  support  was  capable 
17  H.  &  C.  349 ;  and  per  Thesiger,  L.  J.,  of  being  resisted  by  the  simple  method 
in  Angus  v.  Dalton  (1878),  L.  R.  4  Q.  B.  of  bringing  an  action  for  trespass ;  and 
Div.  at  p.  175.  Lord  Selborne  appears  to  have  concurred 

(d)  Webb  v.  Bird,  ubi  sup.;  Sturges  in  this  view,  without  making  it  the  basis 
v.  Bridgman  (1879),  L.  R.  11  Ch.  Div.  of  hia  judgment.  See  per  Lindley  and 
852.  BoweD,  J  J.,  at  pp.   763,  784,  and    the 

(e)  1877—81,  L.  R.  3  Q.  B.  D.  85;  contrary  opinion  of  Fry,  J.,  at  p.  775; 
4  Q.  B.  Div.  162;  6  App.  Cas.  740;  see  Lord  Selborne's  opinion  on  this  point  is 
above,  p.  172.  reported  on  p.  793,  and  Lord  Watson's 

(/)  L.  R.  3  Q.  B.  D.  at  pp.  117,  on  p.  831.  See  below,  Part  III.  Chap. 
125  ff.  IV. 
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Capable  of  [his  own  interest,  would  never  exercise  it  for  the  mere  purpose  of 
interruption.  preventing  hjs  neighbour  from  enlarging  or  extending  such  a 
servitude.  But  on  the  other  hand,  it  would  not  be  reasonably 
consistent  with  the  policy  of  the  law  in  favour  of  possessory 
titles,  that  they  should  depend  in  each  particular  case  upon  the 
greater  or  less  facility  or  difficulty,  convenience  or  inconvenience, 
of  practically  interrupting  them.  They  can  always  be  inter- 
rupted (and  that  without  difficulty  or  inconvenience)  when  a  man 
wishes,  and  finds  it  for  his  interest,  to  make  such  a  use  of  his 
own  land  as  will  have  that  effect.  So  long  as  it  does  not  suit  his 
purpose  and  his  interest  to  do  this,  the  law  which  allows  a 
servitude  to  be  established  or  enlarged  by  long  and  open  enjoy- 
ment, against  one  whose  preponderating  interest  it  has  been  to  be 
passive  during  the  whole  time  necessary  for  its  acquisition,  seems 
more  reasonable,  and  more  consistent  with  public  convenience 
and  natural  equity,  than  one  which  would  enable  him,  at  any  dis- 
tance of  time  (whenever  his  views  of  his  own  interest  may  have 
undergone  a  change),  to  destroy  the  fruits  of  his  neighbour's 
diligence,  industry,  and  expenditure." 

Lord  Penzance  concurred  in  the  judgment,  feeling  himself 
bound  by  previous  decisions ;  but  his  own  opinion  was  that  the 
enjoyment  must,  in  order  to  confer  a  right,  be  capable  of  interrup- 
tion "without  extravagant  and  unreasonable  loss  or  expense"  (a).] 


(a)  L.  R.  6  App.  Cae.  at  p.  805.     The       B.),  764  (Lindley,  J.),  774  (Fry,  J.),  and 
opinions  of  the  judges  on  this  point  will       785  (Bowen,  J.) 
be  found  reported  on  pp.  74y  (Pollock, 


PART    III. 

OF    PARTICULAR    EASEMENTS    AND    PARTICULAR   NATURAL 
RIGHTS    OF    A    SIMILAR    CHARACTER. 


CHAPTER   I. 

EIGHTS    TO    WATBR. 

Running  water  is  the  subject  of  easements  of  several  kinds. 
The  right  to  receive  a  flow  of  water  in  a  natural  stream,  and 
transmit  it  in  its  accustomed  course,  is  an  ordinary  right  of  pro- 
perty— a  natural  right :  the  right  to  interfere  with  the  accustomed 
course,  either  by  penning  it  back  upon  the  land  above,  or  trans- 
mitting it  altered  in  quality  or  quantity  to  an  extent  not  justified 
by  natural  right,  is  an  easement. 

The  right  to  have  a  natural  stream  run  in  its  accustomed 
course  does  not  arise  by  prescription,  but  "  jure  naturae,"  and  of 
common  right  as  an  ordinary  incident  of  property;  the  right  to 
interfere  with  this  natural  course,  by  altering  the  quality  or 
quantity  of  the  water,  is  an  easement,  and  is  claimable  by  pre- 
scription. 

"  When  a  man  has  a  lawful  easement  or  profit  by  prescription,    No  presorip- 

.       11.  •  tl0n  against 

from  time  whereof,  &c,  another  custom,  which  is  also  from  time  prescription. 

whereof,  &c,  cannot  take  it  away  ;  for  the  one  custom  is  as 
ancient  as  the  other ;  as  if  one  has  a  way  over  the  land  of  A.  to 
his  freehold  by  prescription,  from  time  whereof,  &c,  A.  cannot 
allege  a  prescription  or  custom  to  stop  the  said  way"  (a). 

The  difficulty  here  suggested  does  not  arise  with  regard  to  a 
natural  stream,  the  right  to  the  flow  of  it  not  arising  by  pre- 
scription ;  and  if  a  man  declares  for  a  disturbance  of  the  course 


(a)  Aldred's  Case  (1738),  9  Rep.  58  b. 
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running 
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Tyler  v. 
Wilkinson. 


Judgment  of 
Story,  J. 


of  a  stream,  it  is  a  good  plea  to  justify  the  diversion  in  virtue  of 
an  easement  so  to  do. 

Bracton  appears  to  consider  the  obligation  to  respect  the 
natural  course  of  a  flowing  stream  as  a  duty  imposed  by  law;  and 
that,  unless  justified  by  an  easement,  a  man  has  no  more  right  to 
divert  the  course  of  a  stream  than  to  discharge  water  upon  his 
neighbour's  land  :  "  Item  a  jure  imponitur  servitus  prasdio  vicin- 
orum ;  scilicet  ne  quis  stagnum  suum  altius  tollat,  per  quod 
tenementum  vicini  submergatur.  Item  ne  faciat  fossam  in  suo 
per  quam  aquam  vicini  divertat,  vel  per  quod  ad  alveum  suum 
pristinum  reverti  non  possit  in  toto  vel  in  parte"  (a). 

In  the  Courts  of  the  United  States,  which  recognize  and 
profess  to  be  guided  by  the  principles  of  the  English  law,  this 
point  has  received  much  consideration.  In  an  elaborate  judgment 
of  Mr.  Justice  Story,  the  right  to  have  a  stream  flow  on  in 
its  accustomed  course  is  laid  down  to  be  a  right  universally 
incident  to  the  property  in  the  adjoining  land,  a  right  which  can 
only  be  interfered  with  by  the  acquisition  of  an  easement;  and 
the  ordinary  rights  of  the  owners  of  the  adjacent  laud  to  the 
natural  flow  of  the  stream  are  distinguished  with  great  precision 
from  the  acquisitions  in  derogation  of  the  common  rights  made 
by  an  exclusive  appropriation  of  the  water. 

"  Prima  facie  (6),  every  proprietor  upon  each  bank  of  a  river  is 
entitled  to  the  land  covered  with  water,  in  front  of  his  bank,  to 
the  middle  thread  of  the  stream;  or,  as  it  is  commonly  expressed, 
ad  medium  filum  aquas  (c). 

"  In  virtue  of  this  ownership  (d)  he  has  a  right  to  the  use  of  the 
water  flowing  over  it  in  its  natural  current,  without  diminution  or 
obstruction.     But,  strictly  speaking,  he  has  no  property  in  the 


(a)  Bracton,  lib.  4,  f.  221  a. 

(b)  Tyler  v.  Wilkinson,  4  Mason,  U. 
S.  R.  397. 

(c)  [See  Bickett  v.  Morris  (18G6),  L. 
K.  1  H.  L.  Sc.  47  ;  Mayor  and  Corpora- 
tion of  Carlisle  v.  Qraham  (1869),  L.  R. 
4  Exch.  361;  Earl  of  Zetland  v.  The 
Glover  Incorporation  of  Perth  (1870),  L. 
R.  2  H.  L.  8c.  70;  Palmer  v.  / 
(1878),  I.  R.  11  Eq.  616,  26  VV.  R.  Dig. 
259;  Orr-Euring  v.  Colquhoun  (1877), 
L.  R.  2  App.  Cas.  839  ;  Mieklethwaii  v. 
,\i  irhnj  Bridge  Company  ( 1S8'"»),  L.  R. 
33  Ch.  Div.  133;  Duke  of  Devonshire  v. 

•on  (1887),  L.  R.  20  Q.  B.  Div. 
268]  Tilbury  v.  Silva  (1890),  L.  R.  45 
Ch.  Div.  98;  Htncbonr.  Ashby,  L.  B. 
(1896),  2  Ch.   1.     As  to  an  enclosure 


award,  see  Ecroyd  v.  Coulthard,  L.  R. 
(1897),  2  Ch.  554.] 

(d)  [In  Lord  v.  Commissioners  of  City 
of  Sidney  (1859),  12  Moo.  P.  C.  473,  it 
was  argued  that  a  riparian  owner  who, 
by  express  words  in  the  conveyance  to 
him,  is  excluded  from  the  ownership  of 
the  bed  of  the  stream  ad  medium  filum 
aquas  (which  in  the  absence  of  such 
words  is  prima,  facie  included),  does  not 
possess  the  rights  of  a  riparian  pro- 
prietor  to  the  water  of  the  stream.  No 
express  decision  was  pronounced  as  to 
this,  the  claimant  being  held  entitled 
to  the  bed  ;  but  their  lordships  said 
that  they  did  not  accede  to  the  argu- 
ment. Cf.  Lyon  V.  7  V  Com- 
pany   (1S76),    L.  R.   1  App.   Ca>.  662 
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water  itself,  but  a  simple  use  of  it,  while  it  passes  along.  The  Judgment  of 
consequence  of  this  principle  is,  that  no  proprietor  has  aright  Sto,y>  ■> 
to  use  the  water  to  the  prejudice  of  another.  It  is  wholly 
immaterial  whether  the  party  be  a  proprietor  above  or  below  in 
the  course  of  the  river,  the  right  being  common  to  all  the 
proprietors  on  the  river;  no  one  has  a  right  to  diminish  the 
quantity  which  will,  according  to  the  natural  current,  flow  to  a 
proprietor  below,  or  to  throw  it  back  upon  a  proprietor  above. 
This  is  the  necessary  result  of  the  perfect  equality  of  right  among 
all  the  proprietors  of  that  which  is  common  to  all.  The  natural 
stream,  existing  by  the  bounty  of  Providence  for  the  benefit  of 
the  land  through  which  it  flows,  is  an  incident  annexed,  by 
operation  of  law,  to  the  land  itself.  When  I  speak  of  this 
common  right,  I  do  not  mean  to  be  understood  as  holding  the  ' 
doctrine  that  there  can  be  no  diminution  whatsoever,  and  no 
obstruction  or  impediment  whatsoever,  by  a  riparian  proprietor,  , 
in  the  use  of  the  water  as  it  flows,  for  that  would  be  to  deny  any 
valuable  use  of  it.  There  may  be,  and  there  must  be  allowed  to 
all,  of  that  which  is  common,  a  reasonable  use.  The  true  test  of 
the  principle  and  extent  of  the  use  is,  whether  it  is  to  the  injury 
of  the  other  proprietors,  or  not.  There  may  be  a  diminution  in 
quantity,  or  a  retardation  or  acceleration  of  the  natural  current, 
indispensable  for  the  general  and  valuable  use  of  the  water, 
perfectly  consistent  with  the  common  right.  The  diminution, 
retardation,  or  acceleration,  not  positively  and  sensibly  injurious 
by  diminishing  the  value  of  the  common  right,  is  an  implied 
element  in  the  right  of  using  the  stream  at  all.  The  law  here,  as 
in  many  other  cases,  acts  with  a  reasonable  reference  to  public 
convenience  and  general  good,  and  is  not  betrayed  into  a  narrow 
strictness,  subversive  of  common  sense,  nor  into  an  extravagant 
looseness,  which  would  destroy  private  rights.  The  maxim  is 
applied,  sic  utere  tuo  ut  alienum  non  laedas. 

"  Lateral  contact  is  as  good  as  vertical;"  riparian  owners.     See  Att.-Gen.  v.  Earl 

North  Shore  Railway  Co.  v.  Pion  (1889),  of  Lonsdale  (1868),  L.  R.  7  Eq.  397; 

L.  R.  14  A.  C.  612.  Lyon   v.    Fishmongers'     Company,     ubi 

In  the  case  of  a  navigable  river  where  sup. ;  Original  Hartlepool  Collieries  Co. 

the  tide  flows  and  reflows,  the  soil  in  v.  Gibb  (1877),  L.  R.  5  Ch.  D.  713 ;  Bell 

the    channel    belongs    to    the    Crown  v.  Corporation  of  Quebec  (1879),  5  App. 

(Com.   Dig.  art.  Navigation  A.:   Gann  Cas.  84. ;  Fritz  v.  Hobson  (1880), -14  Ch. 

v.  Fishers  of  Whitstable  (1865),  11  H.  of  D.  542.     In  America  it  has  beeu  held 

L.  207),  in  the  absence  of  evidence  to  that  a  mere  intruder  on  land    has  no 

the  contrary  (Att.. Gen.  v.  Emerson,   L.  riparian    rights;     Watkins  v.   Holman, 

R.   (1891),  A.  C.  649) ;  but  there  may  16  Pet.  (U.S.)  25.     Sed  qu.] 
nevertheless  be  exclusive  rights  in  the 
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Judgment  of  "But  of  a  tiling  common  by  nature,  there  may  be  an  appro- 
Story,  J.  priation  by  general  consent  or  grant.  Mere  priority  of  occupation 
of  running  water,  without  such  consent  or  grant,  confers  no 
exclusive  right.  It  is  nut  like  the  case  of  mere  occupancy,  where 
the  first  occupant  takes  by  force  of  his  priority  of  occupancy. 
That  supposes  no  ownership  already  existing,  and  no  right  to  the 
one  already  acquired.  But  our  law  awards  to  the  riparian  pro- 
prietors the  right  to  the  use  in  common,  as  one  incident  to  the 
land ;  and  whoever  seeks  to  found  an  exclusive  use  must  estab- 
lish a  rightful  appropriation  in  some  manner  known  and  ad- 
mitted by  the  law.  Now  this  may  be  either  by  a  grant  from 
all  the  proprietors,  whose  interest  is  affected  by  the  particular 
appropriation,  or  by  along  exclusive  enjoyment  without  interrup- 
tion, which  affords  a  just  presumption  of  right.  By  our  law, 
upon  principles  of  public  convenience,  the  term  of  twenty  years 
of  exclusive  uninterrupted  enjoyment  has  been  held  a  conclusive 
presumption  of  a  grant  or  right.  I  say  of  a  grant  or  right — for 
I  very  much  doubt  whether  the  principle  now  acted  upon,  how- 
ever in  its  origin  it  may  have  been  confined  to  presumptions  of 
a  grant — is  now  necessarily  limited  to  considerations  of  this 
nature.  The  presumption  is  applied  as  a  presumption  juris  et  de 
jure,  wherever,  by  possibility,  a  right  may  be  acquired  in  any 
manner  known  to  the  law. 


"  With  these  two  principles  in  view,  the  general  rights  of  the 
plaintiffs  cannot  admit  of  much  controversy.  They  are  riparian 
proprietors,  and,  as  such,  are  entitled  to  the  natural  flow  of  the 
river  without  diminution  to  their  injury.  As  owners  of  the  lower 
dam,  and  the  mills  connected  therewith,  they  had  no  rights 
beyond  those  of  any  other  persons,  who  might  have  appropriated 
that  portion  of  the  stream  to  the  use  of  their  mills ;  that  is,  their 
rights  are  to  be  measured  by  the  extent  of  their  natural  appro- 
priation and  use  of  the  water  for  a  period,  which  the  law  deems 
a  conclusive  presumption  in  favour  of  rights  of  this  nature.  In 
their  character  as  millowners,  they  have  no  title  to  the  flow  of 
the  stream  beyond  the  water  actually  and  legally  appropriated  by 
the  mills  ;  but  in  their  character  as  riparian  proprietors,  they 
have  annexed  to  their  lands  the  general  flow  of  the  river,  as  far 
as  it  has  not  been  already  acquired  by  some  prior  and  legally 
operative  appropriation. 
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"  No  doubt,  then,  can  exist  as  to  the  right  of  the  plaintiffs  to    Judgment  of 
the  surplus  of  the  natural  flow  of  the  stream  not  yet  appropriated.       ' tory' 
Their  rights,  as  riparian  proprietors,  are   general ;  and  it  is  in- 
cumbent on   the  parties,   who  seek   to  narrow  those  rights,   to 
establish,  by  competent  proofs,  their  own  title  to  divert  and  use 
the  stream." 

As  an  easement  is  something  superadded  to  the  ordinary  rights  Natural  and 

of  property,  and  it  is  incumbent  on  the  claimant  thus  seeking  to  a?cluire.d 

r      r       J  >  ^  o  righta  in  run- 

cast  a  burthen  upon  his  neighbour  to  prove  his  title  to  it,  ning  water, 
it  is  evidently  essential,  in  order  to  determine  in  what  manner 
and  what  amount  of  evidence  shall  be  given  to  support  the  title, 
to  ascertain  strictly  what  are  the  bounds  of  the  ordinary  rights 
of  property,  and  where  the  right  claimed  assumes  that  accessorial 
character  which  trenches  upon  the  liberty  of  another.  Thus, 
with  reference  to  the  question  above  alluded  to,  it  becomes 
important  to  consider  whether  the  right  to  receive  the  water  is 
one  of  the  ordinary  incidents  of  the  ownership  of  the  soil,  or  an 
additional  right  claimed  as  an  easement. 

In  discussing  this  question,  a  misconception  appears  to  have 
taken  place ;  the  right  to  the  corporeal  thing,  water  itself, 
has  been  confounded  with  the  incorporeal  right  to  have  the 
stream  flow  in  its  accustomed  manner  (a).  Upon  this  a  further 
error  was  founded — that  the  first  appropriator  of  water  had  a 
right  to  continue  to  divert  the  stream  to  the  extent  of  such 
appropriation,  no  matter  how  injurious  such  diversion  might  be 
to  the  rights  of  parties  who  should  afterwards  seek  to  use  the 
stream. 

The  question  has  been  much  debated — what  nature  of  property 
existed  by  law,  or  could  exist,  in  air,  light,  and  water.  It  has 
been  attempted  to  rest  that  right  to  the  enjoyment  of  these 
elements  upon  the  first  occupancy  of  a  common  right.  Thus, 
Blackstone,  in  his  chapter  on  "  Title  by  Occupancy,"  after 
remarking  that  a  property  in  goods  and  chattels  might  be  ac- 
quired by  occupancy — "  the  original  and  only  primitive  method 
of  acquiring  any  property  at  all" — lays  it  down,  that  "  the 
benefit  of  the  elements — light,  air,  and  water — can  only  be  ap- 
propriated by  occupancy.  If  I  have  an  ancient  window  over- 
looking my  neighbour's  ground,  he  may  not  erect  any  blind  to 


(a)  Mason  v.  Hill  (1833),  5  B.  &  Adol.  19 ;  2  Nev.  &  M.  747. 
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obstruct  the  light;  but  if  I  build  my  bouse  close  to  his  wall, 
which  darkens  it,  I  cannot  compel  him  to  demolish  his  wall,  for 
there  the  first  occupancy  is  rather  in  him  than  in  me.  If  my 
neighbour  makes  a  tanvard,  so  as  to  annoy,  and  render  less  salu- 
brious the  air  of  my  house  or  gardens,  the  law  will  furnish  me 
with  a  remedy;  but  if  he  is  first  in  possession  of  the  air,  and  I 
fix  my  habitation  near  him,  the  nuisance  is  of  my  own  seeking, 
and  may  continue.  If  a  stream  be  unoccupied,  I  may  erect  a  mill 
thereon,  and  detain  the  water,  yet  not  so  as  to  injure  my  neigh- 
bour's prior  mill  or  his  meadow,  for  he  hath,  by  the  first  occu- 
pancy, acquired  a  property  in  the  current"  (a). 

The  last  two  illustrations  appear  to  be  incorrect,  aud  directly 
at  variance  with  the  later  decisions  upon  this  subject  (b). 

Even  if  it  were  conceded  that  these  elements  are,  by  the  law 
of  England,  still  in  common  and  subject  to  be  made  property  by 
occupancy,  analogy  to  the  rules  which  govern  the  acquisition  of 
property  by  this  means  points  out,  that  the  appropriation  of  a 
particular  portion  could  give  no  right  of  property  in  more  than 
that  portion.  The  abstraction  of  a  measure  of  water  from  a 
flowing  stream  to-day,  can  give  no  property  in  water  which  may 
possibly  hereafter  form  part  of  the  stream,  but  which  is  now  on 
the  mountains.  The  present  reception  of  light  by  a  window 
cannot  give  a  prospective  property  in  the  light  itself,  which  will 
pass  through  the  window  to-morrow,  and  which  has  not  yet 
emanated  from  the  sun. 


Result  of 
authorities. 


The  right  principle  to  be  collected  from  the  authorities  is, 
[that  "  the  right  to  have  a  stream  to  flow  in  its  natural  state 
without  diminution  or  alteration  is  an  incident  to  the  property  in 
the  land  through  which  it  passes ;  that  flowing  water  is  publici 
juris,  not  in  the  sense  that  it  is  a  bonum  vacans  to  which  the 
first  occupant  may  acquire  an  exclusive  right,  but  in  this  sense 
only,  that  all  may  reasonably  use  it  who  have  a  right  of  access  to 
it ;  that  none  can  (c)  have  any  property  in  the  water  itself,  except 
in  the  particular  portion  which  he  may  think  proper  to  abstract 
from  the  stream  and  take  into  his  possession,  and  that  during  the 
time  of  his  possession  only;  that  each  proprietor  of  the  adjacent 


(a)  2  Black.  Com.  402. 

(/,)  liliss  v.  II   r  (ls.is  ,   l  King.  N.  C. 

I,   pom  |   M    ,-.,/,    v.    //.// 

(1833),  3  B.  A    Ad.   804,  5  i;.  ,v  A .  1 .  I  ; 

[Btwrgt     v  „ian  (1878),  L.   B.   11 


Ch.  Div.  852.] 

(r)  Except  by  virtue  of  some  statute. 
See  Proprietor)  of  Medtoay  v.  Earl  of 
Bamney  (1861),  9  C.  B.,  N.  8.  576. 
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[land  has  the  right  to  the  usufruct  of  the  stream  which  flows  Result  of 
through  it,  and  that  this  right  to  the  benefit  and  advantage  of  .aut  ",r,t"'Hi 
the  water  flowing  past  his  land  is  not  an  absolute  and  exclusive 
right  to  the  flow  of  all  the  water  in  its  natural  state,  but  is  a 
right  only  to  the  flow  of  the  water  and  the  enjoyment  of  it, 
subject  to  the  similar  natural  right  of  all  the  proprietors  of  the 
banks  on  each  side  to  the  reasonable  enjoyment  of  the  same 
stream ;  that  it  is  only,  therefore,  for  an  unreasonable  and  un- 
authorized use  of  this  common  benefit  that  an  action  will  lie  ;  but 
that  for  such  an  use  it  will,  even  though  there  may  be  no  actual 
damage  to  the  plaintiff  "  (a)  ;  and  that,  if  the  user  by  the  riparian 
owner  goes  beyond  his  natural  right,  it  matters  not  how  much  the 
plaintiff  (whose  natural  right  is  affected  by  such  user)  has  used 
the  water,  or  whether  he  has  ever  used  it  at  all ;  in  either  case  his 
right  is  equally  invaded,  and  an  action  is  maintainable  (b). 

In  Miner  v.  Gilmour  (c),  Lord  Kingsdown,  delivering  judgment  Miner  v. 
on  an  appeal  from  Lower  Canada,  after  stating  that  there  was  no 
distinction  between  the  English  law  and  that  applicable  to  the 
case  before  their  lordships,  said,  "  By  the  general  law  applicable 
to  running  streams,  every  riparian  proprietor  has  a  right  to  what 
may  be  called  the  ordinary  use  of  the  water  flowing  past  his  land ; 
for  instance,  to  the  reasonable  use  of  the  water  for  his  domestic 
purposes  and  for  his  cattle,  and  this  without  regard  to  the  effect 
which  such  use  may  have  in  case  of  a  deficiency  upon  proprietors 
lower  down  the  stream.  But,  further,  he  has  a  right  to  the  use 
of  it  for  any  purpose,  or  what  may  be  deemed  the  extraordinary 
use  of  it,  provided  that  he  does  not  thereby  interfere  with  the 
rights  of  other  proprietors  either  above  or  below  him.  Subject 
to  this  condition,  he  may  dam  up  the  stream  for  the  purpose  of  a 
mill,  or  divert  the  water  for  the  purpose  of  irrigation  ;  but  he  has 
no  right  to  interrupt  the  regular  flow  of  the  stream  if  he  thereby 
interferes  with  the  lawful  use  of  the  water  by  other  proprietors, 
and  inflicts  upon  them  a  sensible  injury." 

In  Lord  Norbury  v.  Kitchin  (d),  Martin,  B.,  in  his  direction  to  Lord  Norbury 
the  jury,  quoted  this  passage  as  containing  the  law  on  the  sub-  v 


(a)  Embrey  v.  Owen  (1851),  6  Exch.  (c)  1858,  12  Moore,  P.  C.  156.     [Cf. 
369_  as  to  the  Roman-Dutch  law,  Van  Breda 

(b)  See  judgment  in  Sampson  v.  Hod.  v.  Silberbauer  (1869),  L.  R.  3  P.  C.  84  ; 
dinott  (1857),  1  C.  B.,  N.  S.  611  ;  see  Commissioners  of  French  Hock  v.  Hugo 
also  3  Kent's  Commentaries,  439—445,  (1885),  L.  R.  10  A.  C.  336.]  *_ 
quoted  in  the  judgment  in  Embrey  v.  (d)  1863,  3  P.  &  P.  292  ;  9  Jur.,  N. 
Owen,  nbi  sup.  S.  132. 
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ry  [ject,  and  ruled  that  the  riparian  proprietor  could  only  take  the 
water  for  a  purpose  of  utility,  and  not  to  make  an  ornamental 
pond.  The  plaintiff's  counsel  moved  for  a  new  trial,  on  the 
ground  that  the  dictum  of  Lord  Kingsdown  stated  the  right  of  a 
riparian  proprietor  too  extensively.  The  Court  did  not  decide 
that  the  right  had  been  correctly  stated,  but  discharged  the  rule 
on  the  ground  that  the  defendant  had  not  taken  an  unreasonable 
quantity  of  water.  The  stream  sent  down  333,000  gallons  a  day, 
and  the  defendant  abstracted  from  8,000  to  0,000. 

In  Xuttall  v.  Bracewell  (a),  Martin,  B.,  says,  "  The  law  has 
been  supposed  to  be  well  settled,  and  in  my  opinion  is  nowhere 
more  clearly  stated  than  by  Lord  Kingsdown  in  Miner  v. 
Gilmour."  And  he  cites  the  above  passage,  and  says  that  there 
is  no  doubt  that  it  is  the  law.  And  Channell,  B.f  delivering  the 
judgment  of  Pollock,  C.  B.,  and  himself  (p.  13),  says,  "I  quite 
agree  that  the  passage  quoted  by  my  brother  Martin  from  Lord 
Kingsdown's  judgment  very  clearly,  as  well  as  accurately,  states 
the  law  applicable  to  running  streams." 

In  Swindon  Waterworks  Co.  v.  Wilts  and  Berks  Canal  Naviga- 
tion  Co.  (b),  the  appellants,  being  riparian  owners  on  the  banks  of  a 
stream,  claimed  the  right  to  collect  the  water  of  the  stream  into  a 
permanent  reservoir  for  the  supply  of  an  adjacent  town  ;  it  was 
held  that  this  was  not  a  reasonable  use  of  the  water  within  the 
meaning  of  the  above  rules.  "  Undoubtedly,"  said  Lord  Cairns, 
L.  C,  "the  lower  riparian  owner  is  entitled  to  the  accustomed 
flow  of  the  water  for  the  ordinary  purposes  for  which  he  can  use 
the  water.  That  is  quite  consisteut  with  the  right  of  the  upper 
owner  also  to  use  the  water  for  all  ordinary  purposes,  namely,  as 
has  been  said,  ad  lavandum  et  ad  potandum,  whatever  portion  of 
the  water  may  be  thereby  exhausted  and  may  cease  to  come  down 
by  reason  of  that  use.  But,  further,  there  are  uses  no  doubt  to 
which  the  water  may  be  put  by  the  upper  owner,  namely,  uses 
connected  with  the  tenement  of  that  upper  owner.  Under  certain 
circumstances,  and  provided  no  material  injury  is  done,  the  water 
may  be  used  and  may  be  diverted  for  a  time  by  the  upper  owner 
for  the  purpose  of  irrigation.  That  may  well  be  done;  the  exhaus- 
tion of  the  water  which  may  thereby  take  place  may  bo  so  incon- 
siderable as  not  to  form  a  subject  of  complaint  by  the  lower  owner, 
and  the  water  may  be  restored  after  the  object  of   irrigation  is 


(o)   1SGB,  L.  R.  2  Exch.  0. 


(l>)  1875,  L.  Et.  7  H.  L.  697. 
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[answered  in  a  volume  substantially  equal  to    that  in  which  it       Bwindon 

passed  before.     Again,  it  may  well  be  that  there  may  be  a  use  of     r 

the  water  by  the  upper  owner  for,  I  will  say,  manufacturing  pur-      '""'  '■ 

poses,  so  reasonable  that  no  just  complaint  can  be  made  upon  the   -  '-^— 

subject  by  the  lower  owner.   Whether  such  a  use  in  any  particular 

case  could  be  made  for  manufacturing  purposes  connected  with 

the  upper  tenement  would,  I  apprehend,  depend  upon  whether  the 

use  was  a  reasonable  use.    Whether  it  was  a  reasonable  use  would 

depend,  at  all  events  in  some  degree,  on  the  magnitude  of  the 

stream  from  which  the  deduction  was  made  for  this  purpose  over 

and  above  the  ordinary  use  of  the  water. 

"  But,  my  lords,  I  think  your  lordships  will  find  that,  in  the 
present  case,  you  have  no  difficulty  in  saying  whether  the  use 
which  has  been  made  of  the  water  by  the  upper  owner  comes 
under  the  range  of  those  authorities  which  deal  with  cases  such 
as  I  have  supposed,  cases  of  irrigation  and  cases  of  manufacture. 
Those  were  cases  where  the  use  made  of  the  stream  by  the  upper 
owner  has  been  for  purposes  connected  with  the  tenement  of 
the  upper  owner.  But  the  use  which  here  has  been  made  by  the 
appellants  of  the  water,  and  the  use  which  they  claim  the  right  to 
make  of  it,  is  not  for  the  purpose  of  their  tenements  at  all,  but  is 
a  use  which  virtually  amounts  to  a  complete  diversion  of  the 
stream — as  great  a  diversion  as  if  they  had  changed  the  entire 
watershed  of  the  country,  and,  in  place  of  allowing  the  stream  to 
flow  towards  the  south,  had  altered  it  near  its  source,  so  as  to 
make  it  flow  towards  the  north.  My  lords,  that  is  not  a  user  of 
the  stream  which  could  be  called  a  reasonable  user  by  the  upper 
owner.  It  is  a  confiscation  of  the  rights  of  the  lower  owner ;  it  is 
an  annihilation,  so  far  as  he  is  concerned,  of  that  portion  of  the 
stream  which  is  used  for  those  purposes — and  that  is  done,  not 
for  the  sake  of  the  tenement  of  the  upper  owner,  but  that  the 
upper  owner  may  make  gains  by  alienating  the  water  to  other 
parties,  who  have  no  connection  whatever  with  any  part  of  the 
stream  "  (a).] 

It  was  formerly  made  a  question  whether  the  simple  fact  of  Whether  act 
the  water  running  in  a  natural  channel  to  and  through  land,  is  Squired. 


(a)  Cf.   Earl  of    Sandwich  v.    Great  Roberts  v.  Richards  (1882),  50  L.  J.,  Ch. 

Northern  Railway  (1878),  L.  R.  10  Ch.  297;  compromised  on  appeal,  51  L.  J., 

D.707;  Orr-Ewing  y.  Colquhoun  (1877),  Ch.  944,  W.  N.,  1881,   p.  156;   Ormerod 

L.  R.  2  App.  Cas.  839,  856;  Ramexhur  v.  Todmorden  Mill  Co.  (1883),  L.  R.  11 

Pershad  Narain  Singh  v.  Eoonj  Behari  Q.  B.  Div.  155 ;  Kensit  v.  Great  Eastern 

Pnttuk  (1878),  L.   R.  4  App.  Cas.  121 ;  Railway  (1884),  L.  R.  27  Ch.  Div.  122. 
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Whether  act    sufficient  to  confer  upon  the  owner  of   it  this  right  to  prevent  his 

of„£?IC,fPl!on   neighbour's  interference,  or  whether  there  must  be  some  more 
nece--  c  » 

direct  and  tangible  perception  of  the  benefit  of  the  water  ;  and 
if  so,  whether  a  single  act  of  such  perception  is  sufficient,  or 
whether  such  perception  of  benefit  must  be  continued  and  re- 
peated during  such  a  period  of  time  as  would  be  requisite  in 
general  to  confer  an  easement;  and  whether  the  act,  or  acts,  of 
perception  give  a  right  to  claim  the  benefit  of  the  entire  stream, 
or  to  sucli  an  extent  only  as  may  be  sufficient  to  continue  the 
enjoyment  already  had.  Whether,  for  instance,  if  a  stream  runs 
through  the  lands  of  two  neighbouring  proprietors,  that,  per  se, 
gives  the  right  to  the  owner  of  the  lower  land  to  have  the  stream 
flow  on  without  interruption,  and,  consequently,  to  maintain  an 
action  against  the  proprietor  above  for  any  diversion  of  the  water 
by  him ;  or  whether  it  is  necessary  that  he  must  previously  have 
used  the  water,  as  by  means  of  a  mill,  or  in  some  similar  manner; 
whether  such  usage  must  have  subsisted  for  the  time  required 
to  give  an  easement  ;  and  whether,  if  such  mill  requires  only  one 
half  the  usual  supply  of  water  of  the  stream,  he  can  maintain  an 
action  for  any  diversion  of  the  stream  so  long  as  sufficient  water 
is  left  to  turn  his  mill. 

Even  the  earlier  authorities  seem  clearly  to  have  settled,  that, 
if  the  stream  be  of  sufficient  antiquity,  a  single  act  of  perception 
of  the  benefit  of  it  is  enough  to  give  a  right  to  the  owner  of  the 
land  to  insist  upon  the  stream  running  on  in  its  accustomed 
course  ;  at  all  events  to  such  an  extent  as  may  be  necessary  for 
the  continuance  of  such  enjoyment  (a).  And,  although  it  was  not 
then  settled  that  the  right  to  the  flow  of  water  in  a  natural  stream 
does  not  depend  upon  antiquity  of  enjoyment,  but  is  an  ordinary 
right  of  property,  yet,  even  in  that  state  of  the  authorities,  it 
is  not  easy  to  see  how,  if  the  mere  antiquity  of  the  stream, 
unaccompanied  by  proof  of  user,  would  not  give  rise  to  a  pre- 
sumption of  right,  a  single  act  of  perception  could  have  been 
supposed  to  give  any  additional  force  to  the  evidence,  so  as  to 
make  it  afford  such  a  presumption.  The  author  observed  in 
the  second  edition  of  this  work  that  this  would  seem  to  show 
that  the  right  to  the  flow  of  water  is  quite  independent  of  any 
such  act  of  perception ;  and  it  has  since  been  so  held.     Thus, 


(,;)   Bealey   v.  8hau    (1806),  <i   East,       (1821),   2   B.    A    C.  1)10;  4  Dowl.  &  R. 
^Os  ;  s  k.  l;.  166 i    Wiltia  588  i  -'•;  B.  B.  579. 
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necessary. 


although  it  is  a  well-known  rule  of  law,  that  an  action  on  the  Whether  act 
case  cannot  be  maintained  for  a  tortious  act  unless  the  plaintiff  °  ^ce^y0" 
shows  some  actual  damage  resulting  from  such  act  to  himself  (a), 
and  although  there  is  authority  in  the  books  to  tho  effect  that  it  is 
incumbent  on  the  party  complaining  of  the  diversion  of  a  stream, 
to  show  that  he  has  sustained  some  damage  thereby  (6),  and  that 
he  has  already  applied  the  stream  to  some  useful  purpose  with 
which  the  diversion  interferes ;  yet  this  cannot  now  be  considered 
as  law  according  to  the  recent  authorities,  in  which  it  is  decided, 
that  every  proprietor  of  land  along  the  stream  has,  without  ever 
having  used  the  water,  a  right  to  maintain  an  action  against  any 
person  who  diverts  it,  unless  the  person  so  diverting  it  has 
acquired  a  legal  title  to  do  so,  if  the  diversion  diminishes  the  flow 
of  water  to  an  extent  greater  than  that  necessarily  incident  to  the 
reasonable  use  of  the  water  by  the  proprietor  above  in  the  exercise 
of  his  similar  right.  For  instance,  if  a  person  erects  a  mill,  and 
thereby  interferes  with  the  course  of  the  stream  to  such  an  extent, 
he  is  liable  to  an  action  for  such  diversion  at  the  suit  of  any  pro- 
prietor of  land  lying  lower  down  the  stream,  although  the  latter 
has  never  applied  the  water  to  a  beneficial  purpose,  and  brings  an 
action  only  one  day  before  the  time  requisite  to  give  the  owner  of 
the  mill  a  prescriptive  right  to  a  use  of  the  water  exceeding  the 
natural  right.  And  it  is  enough  for  the  plaintiff,  without  showing 
actual  damage,  to  show  an  injury  to  his  right  to  have  the  flow  of 
the  water  by  proof  that  the  defendant  has  used  more  of  it  than 
he  is  entitled  to  use  as  a  riparian  owner  (c) . 

If  the  mill,  or  other  mode  of  occupation  of  the  water,  be 
ancient,  no  doubt  ever  existed  upon  the  authorities  as  to  the 
owner's  right  of  action  for  any  obstruction  (d).  And  even  the 
earlier  decisions  appear  equally  clear  for  the  more  limited  pro- 
position, "  That  the  application  of  a  stream  to  any  useful  purpose 


(«)  Mason  v.  Hill  (1832),  3  B.  &  Ad.  for  diversion  of  water,  applies  equally  to 

304  •  2  Nev.  &  M.  747.  the  right  to  a  flow  of  water  acquired  by 

(b)  Williams  v.Morland  (1824),  2  B.  a  grant  or  user  as  to  the  natural  right  ; 
&  C.  910;  4  Dowl.  &  R.583;  26  R.R.579.  see  Northam  v.  Hurley  (1853),  1  El.  & 

(c)  [See  the  judgments  in  Embrey  v.  Bl.  665,  and  Martin,  B.,  in  his  judgment 
Owen  (1851),  6  Exch.  368,  and  Sampson  in  Raicstron  v.  Taylor  (1855),  11  Exch. 
v.  Hoddinott  (1857),  1  C.B..N.S.  611,  369;  and  cf.  Harrop  v.  Hirst  (1868), 
where  the  action  was  by  a  reversioner  :  L.  R.  4  Exch.  43.  And  it  also  -applies 
also  Wood  v.  Wavd  (1849),  3  Exch.  to  the  diversion  of  water  from  an  arti- 
772-  Miner  v.  Gilmour,  ante,  p.  219;  ficial  watercourse,  when  there  is  a  right 
&nd  Crosdey  v.  Lightowler  (1866),  L.  R.  to  theflowof  suchwater:  Rochdal  I 

3   Eq    296.      This    principle,   that    no  Company  v.  King  (1849),  14  Q.  B.  122.] 

actual  damage  need  be  shown  to  have  (d)  Comyn'sDig.  Action  on  the  Case 

been  caused  in  order  to  sustain  an  action  for  a  Nuisance,  A. 
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nece  - 
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Whether  act  wives  a  right  to  have  the  stream  run  on  in  its  accustomed  course, 
°  ne^sTarv011  as  ^ar'  a^  least>  as  ^s  necessary  for  such  application."  In  Cox 
v.  Matthews  (a),  it  is  said  by  Lord  Hale:  "If  a  man  has  a 
watercourse  running  through  his  ground,  and  erects  a  mill  upon 
it,  he  may  bring  an  action  for  diverting  the  stream,  and  not  say 
antiquum  molendinum;  and  upon  the  evidence  it  will  appear 
whether  the  defendant  hath  ground  through  which  the  stream 
runs  before  the  plaintiff's,  and  that  he  used  to  turn  the  stream  as 
he  saw  cause  ;  for  otherwise  he  cannot  justify  it,  though  the  mill 
be  newly  erected."  In  Prescott  v.  Phillips  (b),  Mr.  Serjeant  Adair 
ruled,  "  that  nothing  short  of  twenty  years'  undisturbed  posses- 
sion of  water  diverted  from  the  natural  channel,  or  raised  by  a 
weir,  could  give  a  party  an  adverse  right  against  those  whose 
lands  lay  lower  down  the  stream,  and  to  whom  it  was  injurious, 
and  that  a  possession  oE  above  nineteen  years,  which  was  shown 
in  that  case,  was  not  sufficient." 

In  Bealey  v.  Shaw  (c),  the  mills  and  works  of  the  plaintiff  and 
defendants  were  situated  on  the  banks  of  the  river  Irwell.  The 
persons  under  whom  the  defendants  claimed  had  an  ancient  weir 
across  the  stream,  by  means  of  which  they  had  an  easement  to 
divert  a  certain  quantity  of  water.  The  plaintiff  erected  a  mill 
lower  down,  to  supply  which  he  used  the  portion  of  water  which 
remained  undisturbed  by  the  weir.  After  he  had  continued  to  do 
so  for  four  years,  the  defendants  enlarged  their  weir,  in  1791,  in 
such  a  manner  as  to  divert  au  additional  quantity  of  water,  to  the 
injury  of  the  plaintiff's  mill,  and  for  this  diversion  the  action  was 
brought.  At  the  trial  of  the  cause  Graham,  B.,  considered  "  that 
the  important  period  for  the  jury  to  attend  to,  as  to  the  question 
of  right,  was  in  1791,  when  it  was  clear  that  an  increased 
quantity  of  water  had  been  drawn  by  the  defendants  from  the 
river  by  means  of  the  then  newly  enlarged  and  deepened  sluice, 
before  which  time  the  plaintiff's  works  had  been  erected,  and  he 
was  in  the  enjoyment  of  so  much  of  the  water  as  had  not  been 
before  appropriated  by  those  under  whom  the  defendants  claim  ; 
that  persons  possessing  lands  on  the  banks  of  rivers  had  a  right 
to  the  flow  of  water  in  its  natural  stream,  unless  there  existed 
before  a  right  in  others  to  enjoy  or  divert  any  part  of  it  to  their 


(n)   1685,  1   Ventris,  237.      See  also  by  the  Court  of  King's  Beach  in  Mison 

I    we  (1738),  4  Bep.  86.  r.HiU  (1833),  5  B.  &  Ado!.  25  ;  2  Xev.  & 

(/,)  Cited  iu  Bealey  v.  Bhaw  (lsOuj,  6  M.  747. 
Last,  213  ;  8  K.  K.4G6  ;  and  recognized  (c)  1803,  0  East,  208  ;  8  It.  It.  466 


RIGHTS    TO    WATER.  225 

own  use  ;  that  every  such  exclusive  right  was  to  be  measured  by  Bealey  v. 
the  extent  of  its  enjoyment,  and  if  the  defendants  had  in  1791  Shaw- 
taken  more  water  from  the  river  than  had  ever  been  done  by 
themselves  or  those  under  whom  they  claimed,  after  the  plaintiff 
had  appropriated  what  was  before  left  for  himself,  by  means  of 
which  his  works  were  injured,  this  was  a  damage  to  him,  and  the 
continuance  by  the  defendants,  who  succeeded  to  the  premises,  of 
the  sluice  so  deepened  and  enlarged,  was  a  continuance  of  the 
injury,  for  which  the  action  lay."  A  verdict  having  been  found 
for  the  plaintiff  on  this  ruling,  a  new  trial  was  moved  for,  on  the 
ground  that  "the  evidence  of  exclusive  enjoyment  by  the  defen- 
dants, and  those  from  whom  they  claimed,  to  as  much  of  the 
water  as  they  had  occasion  for,  increased  from  time  to  time,  as 
more  was  wanted,  from  1794  downwards,  was  evidence  to  be  left  to 
the  jury,  of  their  exclusive  right  to  the  whole  of  the  river  water ; 
and  that  any  other  person  erecting  a  mill  afterwards  on  the  same 
stream,  must  take  it  subject  to  the  defendants'  prior  right  to  use 
the  whole,  and  could  not  acquire  an  adverse  title  against  it  under 
twenty  years'  quiet  enjoyment."  The  before-mentioned  cases  of 
Cox  v.  Matthews  and  Prescott  v.  Phillips  were  referred  to  in  argu- 
ment. Lord  Ellenborough,  in  delivering  his  judgment,  said  :  "  I 
see  no  ground  for  disturbing  the  verdict.  If  the  whole  evidence 
were  left  to  the  jury,  as  stated  by  the  learned  judge,  there  can  be 
no  question  upon  it,  and  if  the  verdict  had  been  for  the  defen- 
dants, it  could  not  have  been  sustained.  The  general  law  as 
applied  to  this  subject  is,  that,  independent  of  any  partial  enjoy- 
ment used  to  be  had  by  another,  every  man  had  the  right  to  have  the 
advantage  of  a  flow  of  water  in  his  own  land,  without  diminution  or 
alteration.  But  an  adverse  right  may  exist,  founded  on  the  occu- 
pation of  another;  and  though  the  stream  be  either  diminished 
in  quantity,  or  even  corrupted  in  quality,  as  by  means  of  the 
exercise  of  various  trades,  yet,  if  the  occupation  of  the  party  so 
taking  have  existed  for  so  long  a  time  that  will  raise  the  presump- 
tion of  a  grant,  the  other  party  whose  land  is  below  must  take  the 
stream  subject  to  such  adverse  right.  Here  it  appears,  from  1724 
downwards,  there  has  been  a  partial  enjoyment  of  the  water  of  the 
river  by  those  occupying  the  defendants'  premises,  by  means  of  a 
weir  of  a  given  height,  and  a  sluice  of  given  dimensions.  In  this 
state  of  things  the  plaintiff,  in  1787,  comes  to  a  spot  lower  down 
the  stream,  and  erects  a  weir,  mill,  and  other  works  on  his  own 
land,  and  enjoys  the  rest  of  the  water  which  the  defendants  had 
g.  16 
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Bealey  v.      not  been  accustomed  to  divert ;  and  this  he  does  for  four  years, 

a"' without  objection  from  any  person.     Suppose  the  question  had 

arisen  then,  on  that  enjoyment  by  the  plaintiff,  of  what  I  may  say 
was  less  than  his  natural  right,  of  a  right  abridged  by  the  defen- 
dants' prior  occupation  of  a  part  of  the  river  for  their  own  pur- 
poses, what  objection  could  have  been  made  to  it  ?     How  could  it 
have  been  shown  that  the  occupiers  of  the  defendants'  premises 
were  then  in  possession  of  all  the  water,  when  it  is  apparent  that 
their  use  of  it  was  not  increased  so  as  to  deprive  the  plaintiff  of 
the  benefit  of  it  till  1791,  when  they  enlarged  their  works;  and 
for  the  very  purpose  of  appropriating  to  themselves  more  of  the 
water,  they  enlarged   their  sluice."     Grose,   J.,   added :    "  The 
verdict  is  neither  against  law  nor  fact.     The  plaintiff  had  a  right 
to  all  the  water  flowing  over  his  own  estate,  subject  only  to  the 
easement  which  the  defendants  might  have  in  it,  in  respect  to  the 
premises  which  they  occupied  higher  up  the   river.     To  what 
extent  did  that  go?     It  appears,  prior  to  the  year   1791,  the 
occupiers  of  the    defendants'  premises  exercised    the  right   of 
having  a  weir  in  the  river  of  a  certain  height,  and  diverting  the 
water  from  the  natural  channel  by  means  of  a  sluice  of  certain 
dimensions.     The  plaintiff,  on  the  other  hand,  had  a  right  to  all 
the  water  coming  over  that  weir  which  had  not  been  carried  off 
by  such  sluice.     Then,  in   1791,  the  persons   under   whom  the 
defendants  claim  converted  the  sluice,  which  was  before  a  narrow 
channel,  into  what  some  of  the  witnesses  call  a  canal,  made  both 
wider  and  deeper  than  before,  and  thereby  prevented  the  plaintiff 
from  taking  the  water  in  the  same  manner  that  he  had  done  for 
four  years  before,  and  as  he  was  entitled  to  take  it.     By  so  doing 
they  encroached  on   his  right,  and   deprived   him  of  a  benefit 
which  was  attached  to  his  estate.     It  was  an  extension  of  a  right 
before  exercised  by  them,  and  a  material  injury  to  the  plaintiff." 
Lawrence,  J.,  commenced  his  judgment  by  saying,  "  I  think  the 
law  was  very  correctly  stated  by  the  learned  judge  at  the  trial." 
Le  Blanc,  J.,  after  recognizing  the  ruling  of  the  learned  judge 
who  presided   at  the  trial,  continued :    "  The  true  rule  is,  that 
after  the  erection  of  works  and  the  appropriation  by  the  owner  of 
land  of  a  certain  quantity  of  the  water  flowing  over  it,  if   the 
proprietor  of   other  land   afterwards    takes    what    remains,   the 
first-mentioned  owner — however  he  might,  before  such   second 
appropriation,  have  taken  to  himself  so  much  more — cannot  do 
bo  afterwards." 
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In  the  case  of  Saunders  v.  Newman  (a),  it  appeared  in  evidence  Sawn 
that  the  plaintiff's  mill  was  built  upon  the  site  of  an  ancient  mill  Ne" '"'""• 
which  had  existed  on  that  spot  for  the  space  of  at  least  forty  years 
before.  In  1801  this  old  mill  was  burnt  down,  and  the  plaintiff 
then  built  the  present  mill,  with  a  wheel  of  the  same  dimensions 
and  on  the  same  level  with  the  former  one.  Since  that  period, 
however,  he  had  erected  a  new  wheel  of  different  dimensions, 
requiring  less  water.  The  level  of  the  water,  however,  continued 
the  same.  It  was  for  an  injury  to  this  last  wheel  that  an  action 
was  brought.  The  declaration  stated  the  plaintiff's  possession 
of  a  water-mill,  and  that  the  defendant  was  possessed  of  another 
mill  and  mill-pond ;  and  that  the  water  of  a  certain  stream  from 
time  immemorial  had  flowed,  and  still  of  right  ought  to  flow,  in 
its  usual  channel  under  the  mill  of  the  plaintiff,  and  from  thence 
into  the  mill  and  mill-pond  of  the  defendant,  and  from  the  mill 
and  mill-pond  of  the  defendant  in  its  usual  channel,  without 
being  penned  or  forced  back,  so  as  to  occasion  any  injury  to  the 
plaintiff's  mill :  yet  the  defendant  wrongfully  kept  and  continued 
a  hatch-dam  or  mill-head  belonging  to  his  mill-pond  raised  to  a 
much  greater  height  than  the  same  had  theretofore  been,  while 
large  quantities  of  the  water  of  the  stream,  which  ought  to  have 
flowed  and  escaped  out  of  the  defendant's  mill-pond  in  its  usual 
channel,  below  the  same  mill  and  away  from  the  plaintiff's  mill, 
were  greatly  prevented  from  so  flowing  and  escaping,  and  by 
reason  of  such  obstruction  quantities  of  the  water  and  stream 
were  penned  and  forced  back  against  the  wheel  of  the  plaintiff's 
mill,  whereby  he  was  prevented  from  working  it.  Upon  these 
facts,  Burrough,  J.,  was  of  opinion,  "  That,  as  this  was  an  action 
founded  on  the  plaintiff's  possession,  and  for  an  injury  to  that 
possession,  and  as  he  had  not  enjoyed  his  mill  in  the  state 
in  which  it  was  when  the  injury  was  sustained  for  the  space  of 
twenty  years,  he  was  not  entitled  to  recover ;  that  if  the  mill 
had  remained  in  the  state  in  which  it  was  when  rebuilt  in  1801, 
he  would  have  been  enabled  to  maintain  his  action  for  an  injury  ; 
but  he  thought  fit  to  alter  it,  and  to  make  a  new  wheel  so 
materially  different  from  the  former,  that  the  evidence  of  his 
right  was  gone ;  and  this  being  his  own  voluntary  act,  the  learned 
judge  thought  that  he  could  not  maintain  an  action  on  the  ground 
of  possession,  for  he  could  only  support  it  by  a  medium  of  proof, 

(a)   1817,  1  B.  &  A.  253 ;  19  R.  R.  312. 

16    2 


228  PARTICULAR    EASEMENTS. 

Bounders  v.  not  that  this  was  the  same  wheel,  but  that  if  the  old  wheel 
-  -  had  remained  the  acts  of  the  defendant  would  have  injured  him 
in  that  state."  The  plaintiff  having  been  non-suited,  it  was  con- 
tended, on  showing  cause  against  a  rule  for  a  new  trial,  that  the 
plaintiff  must  show  a  prescriptive  right  to  the  mill,  and  1  Rolle, 
Abr.  107,  pi.  1G,  was  cited,  where  it  was  said,  "If  I  have  a  mill 
by  prescription  and  another  erect  a  new  mill,  and  force  back  the 
water  on  my  mill  so  as  to  do  me  an  injury,  I  may  have  my  action 
on  the  case."  Lord  Ellenborough  said,  in  giving  judgment, 
"  The  plaintiff  in  this  case  declared  that  he  was  possessed  of  a 
mill,  and  that  the  water  had  been  used  to  flow  in  a  particular 
manner.  Now,  if  by  any  alteration  lower  down  the  stream  the 
water  be  prevented  from  escaping  as  it  has  usually  done,  and  that 
be  to  the  prejudice  of  the  owner  of  the  mill,  it  seems  to  me  to 
form  the  ground  of  an  action  against  the  party  so  obstructing  the 
water.  If,  indeed,  the  plaintiff  had  stated  in  the  declaration  his 
right  to  be  in  respect  of  a  mill  of  a  given  construction,  the  result 
might  have  been  different ;  but  in  the  present  case  there  must  be 
a  new  trial."  Bayley,  J.,  added,  "1  do  not  see  how  the  alteration 
of  the  wheel  can  make  any  difference  in  this  case,  at  least  so  far 
as  to  withdraw  it  from  the  consideration  of  the  jury  ;  it  seems  to 
me  that  all  the  allegations  in  the  declaration  were  proved.  The 
plaintiff  proved  that  he  was  possessed  of  a  mill,  and  that  the 
water  flowed  from  time  immemorial  in  a  particular  channel,  and 
that  the  defendant  had  obstructed  it.  The  objection,  therefore, 
if  any,  must  be  upon  the  record.  If  a  person  stops  the  current 
of  a  stream  which  has  immemorially  flowed  in  a  given  direction, 
and  thereby  prejudices  another,  he  subjects  himself  to  an 
action."  Abbott,  J.,  said,  "  When  a  mill  has  been  erected  upon 
a  stream  for  a  long  period  of  time,  it  gives  to  the  owner  a  right 
that  the  water  shall  continue  to  flow  to  and  from  the  mill  in  the 
manner  in  which  it  has  been  accustomed  to  flow  during  all  that 
time.  The  owner  is  not  bound  to  use  the  water  in  the  same 
precise  manner,  or  to  apply  it  to  the  same  mill ;  if  he  were,  that 
would  stop  all  improvement  in  machinery.  If,  indeed,  the  alter- 
ations made  from  time  to  time  prejudiced  the  right  of  the 
lower  mill,  the  case  would  be  different ;  but  here  the  alteration  is 
by  no  means  injurious.  The  old  wheel  drew  more  water  than  the 
new  one."  Holroyd,  J.,  after  citing  the  judgment  of  Le  Blanc,  J., 
in  Bealey  v.  Show,  continued  :  "The  defendant,  therefore, had  no 
right   to   use  the  water   in  this  case  after    the    erection  of    the 
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plaintiff's  mill  in  a  different  manner  than  it  had  been  accustomed 
to  be  used  before ;  for,  at  all  events,  by  that  act  the  plaintiff 
appropriated  to  himself  the  water  flowing  in  that  particular  way. 
Now  the  water  used  to  flow  without  the  obstruction  complained 
of.  The  defendant,  therefore,  can  have  no  right  to  turn  the 
water  back  upon  the  plaintiff's  mill.  The  change  of  the  wheel 
can  make  no  difference,  because,  at  the  time  it  was  done,  it  was 
certainly  lawful  for  the  plaintiff  to  make  the  alteration.  Then,  if 
that  be  so,  the  defendant  by  his  subsequent  act  cannot  deprive 
the  plaintiff  of  an  advantage  which  he  has  already  lawfully 
acquired." 

The  case  of  Williams  v.  Morland  (a)  has  been  supposed  to  be  Williams  v. 
somewhat  at  variance  with  the  doctrine  laid  down  in  the  cases 
already  cited  :  but  when  viewed  with  the  light  thrown  upon  it  by 
more  recent  decisions  (b),  it  appears  to  present  nothing  inconsis- 
tent with  the  principle  already  laid  down  ;  though  it  may  be 
conceded,  that  some  of  the  expressions  made  use  of  by  the  learned 
judges  in  that  case  are  rather  ambiguous.  The  declaration  in 
that  case  stated,  "  That  the  plaintiff,  by  reason  of  a  dwelling- 
house  and  land,  &c,  enjoyed  the  benefit  and  advantage  of 
the  water  of  a  stream,  called  the  Lee  river,  which  ought  to  flow 
past  the  premises  of  the  plaintiff,  for  supplying  them  with  water ; 
that  the  defendant  erected  a  flood-gate,  and  thereby  prevented  the 
water  from  running  and  flowing  in  its  regular  course,  and  caused 
the  water  of  the  stream  to  run  in  a  different  direction,  and  with 
increased  violence  and  impetuosity  against  the  banks  of  the 
plaintiff,  and  undermined,  washed  away,  damaged  and  destroyed 
them/'  There  was  a  second  more  general  count,  which  also 
charged  the  injury  to  be  to  the  banks  of  the  plaintiff.  At  the 
trial,  before  Graham,  B.,  the  jury  found  that  no  damage  had  been 
done  to  the  plaintiff's  banks,  but  that  their  bad  condition  was 
caused  by  the  plaintiff's  neglect  to  repair  them;  but  the  jury 
added,  that  they  thought  the  defendant  should  not  stop  the  water 
in  summer  time.  It  was  then  insisted,  that  the  plaintiff  was 
entitled,  upon  this  finding,  to  a  verdict,  because  the  defendant 
had  stopped  the  water  from  coming  to  the  plaintiff's  premises  in 
the  summer  time.  But  the  learned  judge  was  of  opinion,  that, 
inasmuch   as  the  plaintiff,  in   his  declaration,  did  not  complain 


(a)  1824,  2  B.  &  Cr.  910 ;  4  Dowl.  &  {b)  See  Mason  v.  Hill  (1833),  5  B.  & 

R.  583.  Ad.  1 ;  2  Nev.  &  M.  747. 
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WiUiamt  \.  that  he  was  deprived  of  a  supply  of  water,  but  that  the  natural 
course  of  the  stream  was  altered,  and  that  the  water  was  caused 
to  flow  with  greater  impetuosity  against  his  lands,  whereby  the 
banks  were  injured,  and  as  the  jury  had  found  that  the  banks 
were  not  injured  by  such  flowing  of  the  water,  the  defendant  was 
entitled  to  a  verdict.  Liberty,  however,  was  given  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him ;  but  the  rule  nisi  was 
discharged  without  hearing  the  defendant's  counsel. 

The  true  ground  of  the  decision  of  the  Court  of  King's  Bench 
in  this  case  appears  to  be  that  taken  by  the  learned  judge  at  nisi 
prius,  viz.,  that  the  action  was  brought  without  reference  to  any 
easement  at  all,  for  an  alleged  wrongful  act  of  the  defendant 
in  throwing  back  water  on  the  plaintiff's  land,  and  injuring  his 
banks  ;  a  ground  of  action  that  totally  failed  in  proof  (a).  The 
observations  of  the  learned  judges,  as  to  the  general  law  of 
flowing  water,  were  totally  uncalled  for  by  the  question  then 
before  the  court.  "Flowing  water,"  said  Bayley,  J.,  "is 
originally  publici  juris  ;  so  soon  as  it  is  appropriated  by  an 
individual,  his  right  is  co-extensive  with  the  beneficial  use  to 
which  he  appropriated  it ;  subject  to  that  right  all  the  rest  of 
the  water  remains  publici  juris." 

/.      ns  v.  In  Liggins  v.  Inge  (h),  already  cited,  the  precise  question  now 

treated  of  did  not  arise  :  the  original  right  of  the  plaintiff  to  the 
flowing  water  was  not  denied,  and  the  case  turned  entirely  on 
the  effect  of  a  parol  licence.  In  the  judgments  in  Williams  v. 
Morland,  as  well  as  in  Liggins  v.  Inge,  there  are  dicta  to  the 
effect,  "that,  by  the  law  of  England,  the  possessor  who  first 
appropriates  any  part  of  water  flowing  through  his  land  to  his 
own  use,  has  a  right  to  the  use  of  so  much  as  he  then  appro- 
priates against  any  other  :  "  but  more  recent  decisions,  in  which 
all  the  authorities  have  been  elaborately  reviewed  and  considered, 
have  established  that  this  position  is  correct  only  if  taken  with 
the  qualification,  "  that,  by  such  appropriation,  no  greater  right 
is  claimed  than  to  a  flow  of  water  in  its  usual  and  accustomed 
course  :  "  it  being  clearly  settled  that  no  appropriation,  except 
for  such  a  period  as  will  confer  an  easement,  can  diminish  the 


(a)  See  per  Curiam  in  Mason  v.  II, H  (/•)   1831,7  Bing.  082;  5  Moo.  A    P. 

(1883),  5  B.  A  Ad.  20;   2  Ni-v.  &  M.      712;  88  B.  E.  615. 
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natural  rights  of  other  parties  possessing  lands  along  the  course 
of  the  stream." 

"  The  right  to  the  use  of  water,"  said  Sir  J.  Leach,  in  Wright  Wright  v. 
v.  Howard  (a),  "  rests  upon  clear  and  settled  principles  ;  prima 
facie,  the  proprietor  of  each  bank  of  a  stream  is  the  proprietor  of 
half  the  land  covered  by  the  stream,  but  there  is  no  property  in 
the  water.  Every  proprietor  has  an  equal  right  to  use  the  water 
which  flows  in  the  stream,  and  consequently  no  proprietor  can 
have  the  right  to  use  the  water  to  the  prejudice  of  any  other 
proprietor.  Without  the  consent  of  the  other  proprietors  who 
may  be  affected  by  his  operations,  no  proprietor  can  either 
diminish  the  quantity  of  water  which  would  otherwise  descend 
to  the  proprietors  below,  or  throw  the  water  back  upon  the 
proprietors  above.  Every  proprietor  who  claims  a  right  either 
to  throw  the  water  back  above,  or  to  diminish  the  quantity  of 
water  which  is  to  descend  below,  must,  in  order  to  maintain  his 
claim,  either  prove  an  actual  grant  or  licence  from  the  pro- 
prietors affected  by  his  operations,  or  must  prove  an  uninterrupted 
enjoyment  of  twenty  years."  The  learned  judge  then  added, 
"  that  an  action  will  lie  at  any  time  within  twenty  years  where 
injury  happens  to  arise  in  consequence  of  the  new  purpose  of 
the  party  to  avail  himself  of  his  common  right "  (b). 

The  case  of  Mason  v.  Bill  (c),  which  may  be  considered  as  Maton  v.  Hill. 
having  settled  the  law  on  this  point  (d),  came  twice  before  the 
Court  of  King's  Bench,  and  on  both  occasions  elaborate  judg- 
ments were  pronounced,  both  fully  sanctioning  the  principle, 
"  that  if  the  owner  of  land  adjoining  a  stream  has  once  appro- 
priated the  water  to  a  beneficial  purpose,  he  may  maintain  an 
action  against  any  person  diverting  it  from  its  usual  course, 
though  such  diversion  be  the  continuation  of  an  act  done 
previous  to  that  beneficial  appropriation  on  his  part,  provided 
such  diversion  has  not  continued  for  a  sufficient  length  of  time 
to  confer  an  easement." 

The  declaration  stated,  "  that  the  plaintiff  was  lawfully  pos- 
sessed of  a  small  manufactory  and  premises,  and  by  reason  thereof 


(a)  1823.  1  Sim.  &  Stuart,  190;  24  Menzies  v.  The  Marquis  of  BreaZalbane 

R.  R.  169.  (1828),  3  Bligh,  N.  S.  414. 

(6)  Bex  v.  Trafford  (1831),  1  B.  &  Ad.  (c)  1832,  3  B.  &  Ad.  304;  5  B.  &  Ad. 

874  ;   S.  C.  in  error,  8  BiDg.  204  ;  1  Moo.  1  ;  2  M.  &  Nev.  747. 

&  Scott,   401;   2   Cr.  &  J.  265;    which  (d)   [See  judgment  in  Embrey  v.  Owen, 

appears    to   have   been    compiomised  ;  (1851),  6  Ex.  369,  ace] 
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v.HiU.  ought  to  have  had  and  enjoyed  the  benefit  and  advantage  of  the 
water  of  a  certain  stream,  which  had  been  used  to  run  and  flow, 
and  of  right  ought  still  to  run  and  flow,  to  his  mill,  &c,  in  great 
purity  and  plenty,  to  supply  the  same  with  water  for  working, 
using,  and  enjoying  the  same,  and  for  other  necessary  purposes ; 
that  the  defendants,  by  a  certain  dam  and  obstructions  across  the 
stream  above  the  plaintiff's  premises,  impounded,  penned  back, 
and  stopped  the  water,  and  by  pipes,  stiles,  &c.,  diverted  it  from 
the  plaintiff's  premises,  and  prevented  it  from  flowing  along 
the  usual  and  proper  course  ;  and  further,  that  the  defendants 
injuriously  heated,  corrupted,  and  spoiled  the  water,  so  that  it 
became  of  no  use  to  the  plaintiff,  whereby  he  was  prevented 
from  using  his  mill  and  premises  in  so  extensive  and  beneficial  a 
manner  as  he  otherwise  would  have  done."  At  the  trial  before 
Bosanquet,  J.,  the  following  appeared  to  be  the  facts  of  the  case. 
The  plaintiff  and  the  defendants  had  land  contiguous  to  the 
stream  ;  the  land  of  the  defendants  being  situate  on  a  part  of  the 
stream  above  the  land  of  the  plaintiff.  The  stream  acted  as  a 
sewer  to  part  of  the  town  of  Newcastle-under-Lyne,  and  the  water 
was  consequently  foul  and  muddy  ;  it  had  been  unprofitable  to 
both  parties  until  it  was  diverted  by  the  defendants  :  this  diversion 
took  place  in  1818,  by  the  defendants  erecting  a  weir  or  dam 
across  the  stream  at  the  part  contiguous  to  their  own  land.  By 
means  of  this  weir,  and  of  channels  and  reservoirs  made  in  their 
land,  great  part  of  the  water  was  conveyed  to  certain  buildings 
belonging  to  them  at  some  distance  from  the  weir,  and  there 
used  as  part  of  the  supply  of  water  necessary  for  a  steam  engine. 
About  ten  years  after  this  diversion,  the  plaintiff  made  a  channel 
in  his  land  contiguous  to  the  stream,  for  conveying  the  water  to 
some  buildings  belonging  to  him  at  a  little  distance  from  the 
stream,  for  the  purpose  of  some  process  of  manufacture  not 
previously  carried  on  there.  Some  attempts  at  accommodation 
between  the  parties  took  place,  but  were  ineffectual  or  unsatis- 
factory, and  therefore  the  action  was  brought :  the  plaintiff's  works 
were  occasionally  suspended  for  want  of  the  water  diverted  by 
the  defendants,  and  which,  after  it  had  been  used  by  them,  was 
suffered  to  pass  away  into  a  level  below  the  plaintiff's  works. 

It  was  contended  on  the  part  of  the  defendants,  that  as  they 
had  first  appropriated  the  use  of  the  water  in  the  sewer  to 
beneficial  purposes  without  injuring  the  plaintiff,  they  had 
acquired    a   right    thereto,    and    were    not    answerable    for    the 


EIGHTS    TO    WATER.  233 

diversion;    and   Williams  v.  Morland  was  cited.     The  learned  Mason, v. Hill. 
judge,  acting  upon  that  authority,  directed  the  jury  to  find  a 
verdict  for  the  defendants. 

In  the  ensuing  term  a  rule  was  obtained  for  a  new  trial,  on 
the  ground  that  the  defendants,  who  had  diverted   the  water, 
could  acquire  no  right  to  have  it  flow  in  its  new  channel  by  mere 
appropriation    without    twenty    years'    unmolested    enjoyment. 
Cause  having  been  shown  against  the  rule,  the  Court  took  time  to 
consider  their  judgment,  which  was  afterwards  declared  by  Lord 
Tenterden.     After  stating  the  facts  of   the  case,  his  Lordship 
(proceeded,   "  In    this    state   of    things    the   present   action   was 
brought ;  and  for  the  defendants  it  was  insisted  that  they,  having 
first  appropriated  the  water  beneficially  to  their  use  at  a  time 
when  the  appropriation  was  not  injurious  to  the  plaintiff,  had  a 
right  to  the  water  and  to  the  use  of  it,  notwithstanding  the  diver- 
sion had,  by  subsequent  acts  of  the  plaintiff,  become  injurious 
to  him.     The   plaintiff,    on    the  other   hand,    insisted    that   the 
defendants  did  not,  nor  could  by  law,  acquire  a  right  to  the  water 
'by  a  diversion  and  enjoyment  for  a  period  short  of  twenty  years. 
The  several  decisions  and  dicta  of  learned  judges  on  this  subject 
were  quoted  at  the  bar,  and  need  not  be  repeated.     It  appears  to 
.have  been  held  that  a  person  could  not  complain  of  a  diversion 
or  obstruction  of  water  from  which,  at  the  time  of  his  complaint, 
he  suffered  nothing;  which  seems  to  have  been  on  the  ground, 
that  in  such  a  case  it  was  injuria  sine  damno.     It  is  not  now 
necessary  to  say  whether  such  a  principle  should  be  admitted. 
The  only  decision  upon  a  question  like  that  in  the  present  case, 
is  the  judgment  of  the  present  Master  of  the  Rolls,  then  Vice- 
Chancellor,  in  the  case  of  Wright  v.  Howard  (a).     This  judgment 
is  expressed  in  language  so  perspicuous  and  comprehensive  that 
I  shall  here  quote  it." 

His  Lordship  then  cited  the  judgment  of  the  Master  of  the 
Rolls  as  above  given  (6),  and  concluded  by  saying,  "We  all 
agree  in  the  judgment  thus  delivered;  and  upon  the  authority  of 
that  decision  and  the  reasoning  of  the  learned  judge,  we  are 
of  opinion  that  the  defendants  did  not  acquire  a  right  by  their 
appropriation  against  the  use  which  the  plaintiff  afterwards 
sought  to  make  of  the  water ;  and  consequently  the  rule  for  a 
new  trial  must  be  made  absolute." 

(a)  1823,  1  Sim.  &  Stu.  190 ;  24  R.  E.  169.  (b)  Ante,  p.  231. 
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j/a.^on  v.  HiU.  On  the  second  trial  the  jury  found  a  special  verdict,  the 
substance  of  which  is  set  out  in  the  judgment  of  the  Court,  which 
was  delivered  by  Lord  Denman,  C.  J.,  after  time  had  been 
taken  by  the  Court  to  consider.  After  stating  the  pleadings,  his 
Lordship  proceeded  as  follows  : — 

"The  substance  of  the  special  verdict  is  this:  The  defendants' 
mill  was  erected  in  1818  ;  the  plaintiff's  in  1823,  on  a  piece  of 
land,  the  former  owner  and  occupier  of  which  had,  for  twenty 
years  prior  to  1818,  appropriated  the  water  of  the  stream  and 
springs  for  watering  his  cattle  and  irrigating  that  land. 

"  At  the  time  when  the  defendants'  mill  was  erected,  the  then 
owner  and  occupier  of  the  plaintiff's  laud  gave  a  parol  licence  to 
the  defendants  to  make  a  dam  at  a  particular  place  above,  where 
the  Sitchicell  Tree  stood,  and  to  take  what  water  they  pleased 
from  that  'point  to  their  mill,  which  water  was  so  taken  and 
returned  by  pipes  into  the  stream  above  the  spot  where  the 
plaintiff's  mill  was  afterwards  erected. 

"In  1818  the  defendants  conducted  part  of  the  water  of  the 
Over  Canal  Springs,  which  had  before  flowed  into  the  stream, 
into  a  reservoir  for  the  use  of  their  mill. 

"  After  the  plaintiff  erected  his  mill,  namely,  in  1828,  he  appro- 
priated to  its  use  all  the  surplus  water,  viz.  that  which  flowed 
over  and  through  the  dam  ;  that  from  the  Over  Canal  Springs, 
which  was  not  conducted  into  the  reservoir;  aud  all  from  the 
Sitchicell  Spring  (which  was  another  feeder  of  the  brook)  ;  and 
also  that  which  was  returned  by  the  defendants  into  the 
stream. 

"In  January,  1829,  the  plaintiff  demolished  the  dam  at  the 
Sitchicell  Spring.  The  defendants  erected  a  new  dam  lower 
down,  and  by  means  of  it  diverted  from  the  plaintiff's  mill,  at 
some  times,  all  the  stream,  including  all  the  water  so  appro- 
priated ;  at  others  a  part  of  it,  and  returned  the  remainder  in  a 
heated  state  into  the  stream. 

"And  the  questions  upon  this  special  verdict  are, — 

"Whether  the  plaintiff  is  entitled  to  recover  for  the  diversion 
of  the  whole  water  of  the  stream,  or  of  any  and  what  part  of  it, 
or  for  the  heating  <>f  the  part  returned? 

"That  the  plaintiff  has  a  right  to  a  verdict  for  the  injury  sus- 
tained by  the  abstraction  of  the  wJiole  of  the  surplus  water,  and  by 
the  abstraction  of  part  and  the  heating  of  the  remainder  of  that 
surplus  water,  does  not  admit  of  the  least  doubt.     Iu  any  view  ot 
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the  law  on  this  subject, — whether  the  right  to  the  use  of  flowing  Mason  v.  Hill. 
water  be  in  the  first  occupant,  as  the  defendants  allege,  or  in  the 
possessor  of  the  land  through  which  it  flows  in  its  natural  course, 
as  is  contended  on  the  other  side, — the  plaintiff  was  entitled  to 
this  surplus,  for  he  filled  both  characters  ;  he  was  the  first  occu- 
pant of  it,  and  the  owner  and  occupier  of  the  land  through  which 
it  flowed.  In  this  respect  the  case  is  exactly  like  that  of  Bealey 
v.  Shatv  (a). 

"  The  learned  counsel  for  the  defendants  argued,  that  inasmuch 
as  the  plaintiff  pulled  down  the  dam  at  the  Sitchwell  Tree,  in 
consequence  of  which  the  new  dam  was  erected,  he  must  be 
considered  as  the  author  of  the  mischief,  and  has  no  right  to 
complain  of  it.  It  is,  however,  quite  impossible  to  sustain 
such  a  position.  If  the  plaintiff  committed  a  wrongful  act  in 
demolishing  the  dam,  the  defendants  might  have  restored  it,  or 
brought  an  action;  they  had  no  right  to  construct  another  at  a 
different  place,  and  by  means  of  it  abstract  more  water  than  the 
other  did. 

"  The  remaining  questions  are,  whether  the  plaintiff  can  re- 
cover, in  respect  of  the  abstracting,  or  the  injury  by  heating,  of 
that  portion  of  water  which  was  before  diverted  by  the  licence  of 
the  then  owner  and  occupier  of  the  plaintiff's  field,  and,  secondly, 
in  respect  of  that  portion  of  the  Over  Canal  Springs,  which  was 
conveyed  in  1818  to  the  defendants'  reservoir; — both  of  which 
portions  have  been  at  one  time  entirely,  and  at  another  partially 
abstracted,  and  in  the  latter  case  returned  in  a  heated  state  into 
the  brook ;  and  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
recover  in  respect  of  both. 

"  As  to  the  first  of  these  portions,  the  defendants  contend  that 
the  plaintiff  has  no  right  of  action,  because  the  former  owner  and 
occupier  of  his  land  gave  an  irrevocable  licence  by  parol  to  the 
defendants  to  divert  so  much  water  by  the  Sitchwell  Tree  Dam  ; 
and  to  prove  that  a  parol  licence  to  divert  water,  which  had  been 
acted  upon  by  the  person  to  whom  it  was  given,  and  expense  in- 
curred in  consequence,  is  irrevocable,  the  case  of  Liggins  v.  Inge  (fe) 
was  cited.  But,  admitting  that  the  licence  to  abstract  the  water 
at  that  particular  point,  and  by  means  of  that  dam,  was  irrevocable, 
and  therefore  that  the  plaintiff  was  a  wrongdoer  in  pulling  the 
dam  down,  it  by  no  means  follows  that  the  plaintiff  is  not  to 

(a)  1805,  6  East,  208;  8  R.  R.  466.  (b)  1831,  7  Bing.  682 ;  5  Moo.  &  P. 

w  712  ;  33  R.  R.  615. 
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Mason  v.  11.''.  recover  for  an  equal  portion  of  water  abstracted  at  a  different 
place.  In  the  first  place,  the  licence  is  not  general  to  tuke  away 
at  any  point,  but  at  tJiis  only;  and  in  the  second  place,  if  the 
licence  had  been  general,  to  take  away  <il  any  i>Iace,  it  would  have 
been  clearly  revocable,  except  as  to  such  places  where  it  had  been 
acted  upon,  and  expense  incurred  (for  it  is  on  that  ground  only 
that  such  a  licence  can  be  irrevocable)  ;  and  as  it  was  revoked 
before  the  last  dam  was  erected,  the  defendants  could  not  justify 
the  abstraction  of  any  portion  of  the  water  by  virtue  of  the 
licence  at  such  dam. 

"The  last  question  is,  whether  the  plaintiff  ought  to  recover  in 
respect  of  that  portion  of  the  water  which  was  diverted  from  the 
Over  Canal  Springs,  and  collected  in  a  tank  in  1818.  This  was 
taken  without  licence,  and  appropriated  by  the  defendants  to  the 
use  of  their  mills  before  any  other  appropriation,  but  has  not  been 
so  appropriated  for  twenty  years ;  and  the  point  to  be  decided  is, 
whether  the  defendants,  by  so  doing,  acquired  any  right  to  this 
against  the  plaintiff,  through  whose  field  it  would  otherwise  have 
flowed  in  its  natural  course  ;  and  we  are  of  opinion  that  they 
did  not. 

"This  point  might,  perhaps,  be  disposed  of  in  favour  of  the 
plaintiff,  even  admitting  the  law  to  be  as  contended  for  by  the 
defendants,  that  the  first  occupant  acquires  a  right  to  flowing 
water  ;  for,  by  this  special  verdict,  all  the  water  of  the  brook  is 
found  to  have  been  appropriated  by  Ashley  the  father,  and  used 
for  twenty  years  up  to  the  year  1818,  for  watering  his  cattle  and 
irrigating  the  field  now  the  plaintiff's.  A  right  to  use  the 
water,  thus  acquired  by  occupancy,  in  right  of  the  field,  must 
have  passed  to  the  plaintiff,  and  could  not  be  lost  by  mere  non- 
user  from  1819  to  1829;  and  the  total  or  partial  abstraction  of 
the  water  may  be  an  injury  to  such  a  right  in  point  of  law, 
though  no  actual  damage  is  found  by  the  jury  to  have  been  sus- 
tained in  that  respect.  But  we  do  not  wish  to  rest  a  judgment 
for  the  plaintiff  on  this  narrow  ground.  We  think  it  much 
better  to  discuss,  and,  as  far  as  we  are  able,  to  settle  the 
principle  on  which  rights  of  this  nature  depend. 

"  The  proposition  for  which  the  plaintiff  contends  is,  that  the 
possessor  of  land,  through  which  a  natural  stream  runs,  has  a 
right  to  the  advantages  of  that  stream  flowing  in  its  natural 
course,  and  to  use  it  when  he  pleases,  for  any  purposes  of  his 
own,  not  inconsistent  with  a  similar  right  in  the  proprietors  of 
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the  land  above  and  below — that  neither  can  any  proprietor  above  M< 
diminish  the  quantity,  or  injure  the  quality  of  water,  which 
would  otherwise  descend,  nor  can  any  proprietor  below  throw 
back  the  water  without  his  licence  or  grant : — and  that,  whether 
the  loss,  by  diversion,  of  the  general  benefit  of  such  a  stream  be 
or  be  not  such  an  injury  in  point  of  law,  as  to  sustain  an  action 
without  some  special  damage,  yet,  as  soon  as  the  proprietor  of 
the  land  has  applied  it  to  some  purpose  of  utility,  or  is  prevented 
from  so  doing  by  the  diversion,  he  has  a  right  of  action  against 
the  person  diverting. 

"  The  proposition  of  the  defendants  is,  that  the  right  to  flowing 
water  is  publici  juris,  and  that  the  first  person  who  can  get  pos- 
session of  the  stream,  and  apply  it  to  a  useful  purpose,  has  a 
good  title  to  it  against  all  the  world,  including  the  proprietor  of 
the  land  below,  who  has  no  right  of  action  against  him,  unless 
such  proprietor  has  already  applied  the  stream  to  some  useful 
purpose  also,  with  which  the  diversion  interferes;  and,  in  default 
of  his  having  done  so,  may  altogether  deprive  him  of  the  benefit 
of  the  water. 

"In  deciding  this  question,  we  might  content  ourselves  by 
referring  to,  and  relying  on,  the  judgment  of  this  Court  in  this 
case,  on  the  motion  for  a  new  trial  (a) ;  but  as  the  point  is  of 
importance,  and  the  form  in  which  it  is  now  again  presented  to  us 
leads  to  a  belief  that  it  will  be  carried  to  a  court  of  error,  we 
think  it  right  to  give  the  reasons  for  our  judgment  more  at  large." 

"  The  position,  that  the  first  occupant  of  running  water  for  a 
beneficial  purpose  has  a  good  title  to  it,  is  perfectly  true  in  this 
sense,  that  neither  the  owner  of  the  land  below  can  pen  back  the 
water,  nor  the  owner  of  the  land  above  divert  it  to  his  prejudice. 
In  this,  as  in  other  cases  of  injuries  to  real  property,  possession 
is  a  good  title  against  a  wrongdoer;  and  the  owner  of  the  land 
who  applies  the  stream  that  runs  through  it  to  the  use  of  a  mill 
newly  erected,  or  other  purposes,  if  the  stream  is  diverted  or 
obstructed,  may  recover  for  the  consequential  injury  to  the  mill. 
The  Earl  of  Rutland  v.  Bowler  (b).  But  it  is  a  very  different 
question,  whether  he  can  take  away  from  the  owner  of  the  land 
below  one  of  its  natural  advantages,  which  is  capable  of  being 
applied  to  profitable  purposes,  and  generally  increases  the  fer- 
tility of  the  soil,  even  when  unapplied,  and  deprive  him  of  it 


(a)  1832,  3  B.  &  Ad.  304.  (6)  1623,  Palmer,  290. 
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Mason  v.  Hill  altogether  by  anticipating  him  in  its  application  to  a  useful  pur- 
pose. If  this  be  so,  a  considerable  part  of  the  value  of  an  estate, 
which,  in  manufacturing  districts  particularly,  is  much  enhanced 
by  the  existence  of  an  unappropriated  stream  of  water  with  a 
fall  within  its  limits,  might  at  any  time  be  taken  away;  and,  by 
parity  of  reasoning,  a  valuable  mineral  or  brine  spring  might  be 
abstracted  from  the  proprietor  in  whose  land  it  arises,  and  con- 
verted to  the  profit  of  another. 

"We  think  that  this  proposition  has  originated  in  a  mistaken 
view  of  the  principles  laid  down  in  the  decided  cases  of  Bealey  v. 
Shaw  (a),  Saunders  v.  Newman(b),  Williams  v.  Morland(c).  It 
appears  to  us  also,  that  the  doctrine  of  Blackstone  and  the  dicta 
of  learned  judges,  both  in  some  of  those  cases  and  in  that  of  Cox 
v.  Ma'fi  ■  W8  id;,  have  been  misconceived. 

"  In  the  case  of  Bealey  v.  Share,  the  point  decided  was,  that 
the  owner  of  land  through  which  a  natural  stream  ran  (which 
was  diminished  in  quantity  by  having  been  in  part  appropriated 
to  the  use  of  works  above,  for  twenty  years  and  more,  without 
objection,)  might,  after  erecting  a  mill  on  his  own  land,  maintain 
an  action  against  the  proprietor  of  those  works,  for  an  injury  to 
that  mill,  by  a  further  subsequent  diversion  of  the  water.  This 
decision  is  in  exact  accordance  with  the  proposition  contended  for 
by  the  plaintiff,  that  the  owner  of  the  land  through  which  the 
stream  flows,  may,  as  soon  as  he  has  converted  it  to  a  purpose 
producing  benefit  to  himself,  maintain  an  action  against  the 
owner  of  the  land  above,  for  a  subsequent  act,  by  which  that 
benefit  is  diminished,  and  it  does  not  in  any  degree  support  the 
position,  that  the  first  occupant  of  a  stream  of  water  has  a  right 
to  it  against  the  proprietor  of  land  below.  Lord  Ellenborough 
distinctly  lays  down  the  rule  of  law  to  be,  that,  •  independent  of 
any  particular  enjoyment  used  to  be  had  by  another,  every  man 
has  a  right  to  have  the  advantage  of  a  flow  of  water  in  his  own 
land,  without  diminution  or  alteration.  But  an  adverse  right 
may  exist,  founded  on  the  occupation  of  another;  and  though 
the  stream  be  either  diminished  in  quantity  or  even  corrupted  in 
quality,  aa  by  means  of  the  exercise  of  certain  trades,  yet  if  the 
occupation  of  the  party  so  taking  or  using  it  have  existed  for  so 
long  a  time  as  may  raise  the  presumption  of  a  grant,  the  other 


(a)  |805.  (  208s  BB.B.466.  (<  )  1884,2  B.&  0.910  j  26  R.  R.  579. 
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party,  whose  land  is  below,  must  take  the  stream  subject  to  such  Mason  v.  Hill. 
adverse  right.'  Mr.  Justice  Lawrence  confirms  the  opinion  of 
Mr.  Baron  Graham  on  the  trial,  that  ( persons  possessing  lands 
on  the  banks  of  rivers  had  a  right  to  the  flow  of  the  water  in  its 
natural  stream,  unless  there  existed  before  a  right  in  others  to 
enjoy  or  divert  any  part  of  it  to  their  own  use.'  Mr.  Justice  Le 
Blanc  in  his  judgment  says  as  follows  : — '  The  true  rule  is,  that, 
after  the  erection  of  works,  and  the  appropriation,  by  the  owner 
of  land,  of  a  certain  quantity  of  the  water  flowing  over  it,  if  a 
proprietor  of  other  land  afterwards  takes  what  remains,  the  first- 
mentioned  owner,  however  he  might,  before  such  second  appropria- 
tion, have  taken  to  himself  so  much  more,  cannot  do  so  afterwards ;' 
and  this  expression,  in  which,  in  truth,  that  learned  judge  cannot 
be  considered  as  giving  any  opinion  upon  the  effect  of  a  prior 
appropriation,  is  the  only  part  of  the  case  which  has  any  tendency 
to  support  the  doctrine  contended  for  by  the  defendants. 

"The  case  of  Saunders  v.  Neivman  (a)  is  no  authority  upon 
this  question,  and  is  cited  only  to  show,  that  Mr.  Justice  Holroyd 
quotes  the  opinion  of  Le  Blanc,  J.,  above  mentioned;  and  he 
confirms  it,  so  far  as  this,  that  the  plaintiff,  by  erecting  his  new 
mill,  appropriated  to  himself  the  water  in  its  then  state,  and  had 
a  right  of  action  for  any  subsequent  alteration,  to  the  prejudice 
of  his  mill ;  about  which  there  is  no  question. 

"  The  last  and  principal  authority  cited  is  that  of  Williams  v. 
Morland  (b). 

"  The  case  itself  decides  no  more  than  this  :  that  the  plaintiff, 
having  in  his  declaration  complained  that  the  defendants  had,  by 
a  flood-gate  across  the  stream  above,  prevented  the  water  from 
running  in  its  regular  course  through  the  plaintiff's  land,  and 
caused  it  to  flow  with,  increased  force  and  impetuosity,  and 
thereby  undermined  and  damaged  the  plaintiff's  banks,  could 
not  recover,  the  jury  having  found  that  no  such  damage  was 
sustained.  The  judgments  of  all  the  judges  proceed  upon  this 
ground ;  though  there  are  some  observations  made  by  my  brother 
Bayley,  which  would  seem  at  first  sight  to  favour  the  proposition 
contended  for  by  the  defendants. 

"  These    observations    are,  that    '  flowing   water  is  originally 
publici  juris.     So  soon  as  it  is  appropriated  by  an  individual,  his 
right  is  co-extensive  with  the  beneficial  use  to  which  he  appro- 
fa)  1818,  1  B.  &  A.  258;  19  R.  R.  312.         (b)  1824,  2  B.  &  C.  910;  26  R.  R.  579. 
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Mason  v.  mil.  priates  it.  Subject  to  that  right,  all  the  rest  of  the  water  remains 
publici  juris.  The  party  who  obtains  a  right  to  the  exclusive 
enjoyment  of  the  water,  does  so  in  derogation  of  the  primitive 
right  of  the  public.  Now,  if  this  be  the  true  character  of  the 
right  to  water,  a  party  complaining  of  the  breach  of  such  right 
ought  to  show  that  he  is  prevented  from  having  water  which  he 
has  acquired  a  right  to  use  for  some  beneficial  purpose '  (a). 

"  The  dictum  of  Lord  Chief  Justice  Tindal  in  Liggins  v.  Inge  (b) 
is  to  this  effect : — '  Water  flowing  in  a  stream,  it  is  well  settled 
by  the  law  of  England,  is  publici  juris.  By  the  Roman  law, 
running  water,  light,  and  air,  were  considered  as  some  of  those 
things  which  were  res  communes,  and  which  were  defined,  things, 
the  property  of  which  belongs  to  no  person,  but  the  use  to  all. 
And  by  the  law  of  England,  the  person  who  first  appropriates  any 
part  of  this  water  flowing  through  his  land  to  his  own  use,  has  the 
right  to  the  use  of  so  much  as  he  then  appropriates,  against  any 
other  ;  '  and  for  that  he  cites  Bealey  v.  Shaw  and  others  (c),  which 
case,  however,  is  no  authority  for  this  position,  as  far  as  relates 
to  the  owner  of  the  land  below  ;  and  probably,  therefore,  the 
Lord  Chief  Justice  intended  the  expression  '  any  other'  to  apply 
only  to  those  who  diverted  or  obstructed  the  stream.  To  these 
dicta  may  be  added  the  passage  from  Blackstone's  Commen- 
taries, vol.  ii.  p.  14 : — '  There  are  some  few  things  which,  not- 
withstanding the  general  introduction  and  continuance  of  pro- 
perty, must  still  unavoidably  remain  in  common,  being  such 
wherein  nothing  but  an  usufructuary  property  is  capable  of  being 
had ;  and  therefore  they  still  belong  to  the  first  occupant,  during 
the  time  he  holds  possession  of  them,  and  no  longer.  Such 
(among  others)  are  the  elements  of  light,  air,  and  water,  which  a 
man  may  occupy  by  means  of  his  windows,  his  gardens,  his  mills^ 
and  other  conveniences;  such,  also,  are  the  generality  of  those 
animals  which  are  said  to  be  fera3  natural,  or  of  a  wild  and  un- 
tameable  disposition,  which  any  man  may  seize  upon  and  keep  for 
his  own  use  or  pleasure.  All  these  things,  so  long  as  they  remain 
in  possession,  every  man  has  a  right  to  enjoy  without  disturb- 
ance ;  but  if  once  they  escape  from  his  custody,  or  he  voluntarily 
abandons  the  use  of  them,  they  return  to  the  common  stock,  and 
any  man  else  has  an  equal  right  to  seize  and  enjoy  them  after- 
wards/ 

(a)    1824,  i  B.  A  0.  '.'13.  (r)   1805,  6  East,  208;  8  E.  it.  466. 

(6)    1831,  7  Biog.  G'JU;  33  K.  K.  616. 
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"And,  2  Blackstone's  Commentaries,  p.  18,  'Water  is  a  move-  Mason  v.  Hill. 
able  wandering  thing,  and  must  of  necessity  continue  common 
by  the  law  of  nature  ;  so  that  I  can  only  have  a  temporary,  tran- 
sient, usufructuary  property  therein ;  wherefore,  if  a  body  of 
water  runs  out  of  my  pond  into  another  man's,  I  have  no  right 
to  reclaim  it.' 

"  None  of  these  dicta,  when  properly  understood  with  reference 
to  the  cases  in  which  they  were  cited,  and  the  original  authorities 
in  the  Roman  law,  from  which  the  position  that  water  is  publici 
juris  is  deduced,  ought  to  be  considered,  as  authorities,  that 
the  first  occupier  or  first  person  who  chooses  to  appropriate 
a  natural  stream  to  a  useful  purpose,  has  a  title  against  the  owner 
of  land  below,  and  may  deprive  him  of  the  benefit  of  the  natural 
flow  of  water. 

"  The  Roman  law  is  (2  Inst.  tit.  1,  s.  1)  as  follows  :  '  Et  quidem 
naturali  jure,  communia  sunt  omnium  ha3C :  aer,  aqua  profluens, 
et  mare,  et  per  hoc  littora  maris.'  It  is  worthy  of  remark  that 
Fleta,  enumerating  the  res  communes,  omits  '  aqua  profluens/ 
Lib.  iii.  ch.  1.  Vinnius,  in  his  commentary  on  the  Institutes, 
•explains  the  meaning  of  the  text, — '  Communia  sunt,  quse,  a 
natura  ad  omnium  usutn  prodita,  in  nullius  adhuc  ditionem  aut 
■dominium  pervenerunt :  Hue  pertinent  prascipue  aer  et  mare, 
ause,  cum  propter  immensitatem,  turn  propter  usum  quem  in 
•commune  omnibus  debent,  jure  gentium  divisa  non  sunt,  sed 
relicta  in  suo  jure  et  esse  primasvo,  ideoque  nee  dividi  potuerunt. 
Item  aqua  profluens,  hoc  est  aqua  jugis,  qua3  vel  ab  imbribus 
collecta,  vel  e  venis  terras  scaturiens,  perpetuum  fluxum  agit, 
flumenque  aut  rivum  perennem  facit.  Postremo  propter  mare, 
etiam  littora  maris.  In  hisce  rebus  duo  sunt,  quse  jure  naturali 
omnibus  competunt.  Primum  communis  omnium  est  harum 
rerum  usus,  ad  quem  natura  comparatas  sunt :  turn  siquid  earum 
rerum  per  naturam  occupari  potest,  id  eateniis  occupantis  fit, 
quatenus  ea  occupatione  usus  ille  promiscuus  non  laeditur.'  And 
he  proceeds  to  describe  the  use  of  water,  '  aqua  profluens  ad 
lavandum  et  potandura  unicuique  jure  naturali  concessa.' 

"  The  law  as  to  rivers  is,  '  flumina  autem  omnia  et  portus 
publica  sunt,  ideoque  jus  piscandi  omnibus  commune  est  in  portu 
fluminibusque.'  And  Vinnius,  in  his  commentary  on  this  last 
passage,  says,  '  unicuique  licet  in  fl amine  publico  navigare  et 
piscari.'  And  he  proceeds  to  distinguish  between  a  river  and  its 
water :  the  former  being,  as  it  were,  a  perpetual  body,  and  under 
g.  17 
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Mason v.Hill.  the  dominion  of  those  in  whose  territories  it  is  contained;  the 
latter  "being  continually  changing,  and  incapable,  whilst  it  is 
there,  of  becoming  the  subject  of  property,  like  the  air  and 
sea. 

"In  the  Digest,  hook  43,  tit.  lo,  in  public  rivers,  whether 
navigable  or  not,  it  appears  that  every  one  was  forbidden  to  lower 
the  water  or  narrow  the  course  of  the  stream,  or  in  any  way  to 
alter  it,  to  the  prejudice  of  those  who  dwelt  near.  Tit.  12 
distinguishes  between  public  and  private  rivers;  and  in  section  4 
it  is  said  that  private  rivers  in  no  way  differ  from  any  other 
private  place. 

"  From  these  authorities,  it  seems  that  the  Roman  law  con- 
sidered running  water,  not  as  a  bonum  vacans  in  which  anyone 
might  acquire  a  property;  but  as  public  or  common,  in  this  sense 
only,  that  all  might  drink  it,  or  apply  it  to  the  necessary  purposes 
of  supporting  life ;  and  that  no  one  had  any  property  in 
the  water  itself,  except  in  that  particular  portion  which  he  might 
have  abstracted  from  the  stream,  and  of  which  he  had  the 
possession  ;  and  during  the  time  of  such  possession  only. 

"  We  think  that  no  other  interpretation  ought  to  be  put  upon 
the  passage  in  Blackstone;  and  that  the  dicta  of  the  learned 
judges  above  referred  to,  in  which  water  is  said  to  be  publici  juris, 
are  not  to  be  understood  in  any  other  than  this  sense ;  and 
it  appears  to  us  that  there  is  no  authority  in  our  law,  nor,  as  far 
as  we  know,  in  the  Roman  law  (which,  however,  is  no  authority 
in  ours),  that  the  first  occupant  (though  he  may  be  the  proprietor 
of  the  land  above)  has  any  right,  by  diverting  the  stream, 
to  deprive  the  owner  of  the  land  below  of  the  special  benefit  and 
advantage  of  the  natural  flow  of  water  therein. 

"  It  remains  to  observe  upon  one  case  which  was  cited  for  the 
defendants  (Cox  v.  Mattheivs  (a)  ),in  which  Lord  Hale  said,  '  if  a 
man  hath  a  watercourse  running  through  his  ground  and  erects 
a  mill  upon  it,  he  may  bring  his  action  for  diverting  the  stream, 
and  not  say  antiquum  molendinum  ;  and  upon  the  evidence  it 
will  appear  whether  the  defendant  hath  ground  through  which  tho 
stream  runs  before  the  plaintiff's,  and  that  he  used  to  turn,  the 
stream  afi  he  saw  cause;  for  otherwise  he  cannot  justify  it,  though 
the  mill  be  newly  erected.'  What  is  said  by  Lord  Hale  is 
perfectly  consistent    with    the  proposition   insisted   upon   by  the 


(a)   1684,  1  Ventr.  237. 
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plaintiff;  and  the  defendants  in  the  supposed  case  would  have  no  Mason  v.  mil. 
right  to  divert  unless  they  had  gained  it  by  prescription  (which  is  " 
the  meaning  of  Lord  Hale),  or,  according  to  the  modern  doctrine, 
until  the  presumption  of  a  grant  had  arisen. 

"And  this  view  of  the  case  accords  with  the  law,  as  laid  down 
by  Serjeant  Adair,  Chief  Justice  of  Chester,  in  Prescott  v. 
Phillips  (a),  and  by  Lord  Ellenborough  in  Bealeij  v.  8 haw  (b), 
and  by  the  Master  of  the  Rolls  in  his  luminous  judgment  in 
Howard  v.  Wright  (c). 

"We  are,  therefore,  clearly  of  opinion,  that  the  plaintiff  is 
entitled  to  recover  in  respect  of  the  abstracting  of  the  water  taken 
from  the  Over  Canal  Springs,  as  well  as  the  other  injuries 
complained  of  ;  and  for  which  damages  have  been  assessed  by 
the  jury. 

"As  to  the  right  to  recover  for  the  injury  sustained  by  the  Actionable  to 
water  being  returned  in  a  heated  state,  there  can  be  no  question  (d).  heat  water  of 

"Whether  he  could  have  maintained  an  action  before  he  had  stream. 
constructed  his  mill,  or  applied  the  water  of  the  stream  to  some 
profitable  purpose,  we  need  not  decide.  It  may  be  proper,  how- 
ever, to  refer  to  two  cases  not  cited  in  the  argument.  In  Palmer 
v.  Keblethwaite  (e),  the  declaration  merely  stated  that  the  water 
used  and  ought  to  run  to  the  plaintiff's  mill ;  and  Lord  Holt  said, 
1  Suppose  a  watercourse  run  to  my  ground,  and  I  have  no  use  for 
it,  and  one  upon  another  ground  divert  it  before  it  comes  to 
mine,  will  an  action  lie  ?  Is  not  this  the  same  ?  Must  you  not 
lay  some  use  for  it  ?  But  you  will  speak  to  it  again.'  In  the 
report  of  the  same  case  in  Skinner,  65,  Pollexfeo,  in  argument, 
said  he  took  it  to  be  a  clear  case  that,  the  stream  being  the 
plaintiff's,  the  defendant  could  not  divert  it,  and  so  held 
the  Court,  that  an  action  had  lain  for  diverting  the  stream,  though 
no  mill  had  been  erected.  The  final  result  of  that  case  does  not 
appear  in  the  books,  and  the  roll  has  been  searched  for  in  vain. 

"  In  Glynne  v.  Nichols  (f)  a  similar  question  was  raised,  which 
appears  from  the  report  of  the  same  case  in  Comberbach,  p.  43, 
to  have  been  decided  for  the  -plaintiff. 

"  It  must  not,  therefore,  be  considered  as  clear  that  an 
occupier  of  land  may  not  recover  for  the  loss  of  the  general 

(a)  Cited,  6  East,  213.  Co.,  L.  R.  (1893),  A.  0.  691.] 

(6)   1805,  6  East,  208.  (e)    1696,  1  Show.  6i. 

(c)  1823,  1  Sim.  &  Stu.  190.  (/)  1687,  2  Show.  507. 

(d)  [Cf.   Young  v.  Bankier  Distillery 
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benefit  of  the  water,  without  a  special    use  or  special  damage 
shown. 

"But  be  that  as  it  may,  the  plaintiiY   in  this  case,  who  has  sus- 
tained actual  damage,  is  entitled  to  the  judgment  of  the  Court." 

It  has  already  heen  observed,  that  no  additional  evidence  of 
the  rio-ht  of  a  party  to  a  flow  of  water  could  be  derived  from  the 
maintain  suit.  mere  fact  of  his  having  recently  appropriated  it  to  a  beneficial 
purpose;  but  it  appears  to  have  been  formerly  held,  that  a 
person  could  not  complain  of  a  diversion  or  obstruction  of  water, 
from  which,  at  the  time  of  his  complaint,  he  suffered  nothing, 
which  seems  to  have  been  on  the  ground  that  in  such  a  case  it  is 
injuria  sine  damno  (a). 

u  In  order  to  entitle  himself  to  recover,"  said  Holroyd,  J.,  in 
Williams  v.  Norland  {b),  "  the  plaintiff  should  show  the  loss  of 
some  benefit,  or  the  deterioration  of  the  value  of  the  premises." 
And  Littledale,  J.,  in  the  same  case,  laid  it  down  as  law,  that 
"  water  is  of  that  peculiar  nature,  that  it  is  not  sufficient  to 
allege  in  a  declaration  that  the  defendant  prevented  the  water 
from  flowing  to  the  plaintiff's  premises,  the  plaintiff  must  state 
an  actual  damage  accruing  from  the  want  of  the  water — the  mere 
right  to  use  the  water  does  not  give  a  party  such  a  property 
in  the  new  water,  constantly  coming,  as  to  make  a  diversion 
or  obstruction  of  the  water  per  se  give  him  any  right  of 
action." 

Lord  Tenterden,  in  delivering  the  judgment  of  the  Court 
in  Mason  v.  Hill,  above  alluded  to,  says,  "  It  is  not  necessary  to 
say  whether  such  a  principle  should  be  admitted ; "  and  it  has 
been  seen  that  the  Court  of  King's  Bench,  in  their  elaborate 
judgment  on  that  case,  the  second  time  it  came  before  them, 
appear  to  have  guarded  themselves  from  being  supposed  to 
favour  such  a  doctrine,  or  rather  to  have  purposely  expressed 
their  doubts  of  its  correctness.  "  It  must  not,  therefore,  be 
considered  as  clear,"  says  Lord  Denmau,  in  concluding  the 
judgment,  after  citing  the  cases  of  Palmer  v.  Keblethwaite  (c) 
and  Gh/n„r  v.  Nichols  (d),  "that  an  occupier  of  land  may  not 
recover  for  the  loss  of  the  general  benefit  of  the  water,  without  a 
speci'il  086  or  Bpecial  damage  shown." 


PerOariM 

L82i,2  H..   0r.916j  26  EL  B.579. 


(  )   L696,  l  Shower,  84 

(,/,)   luS7,  2  Shower,  507. 
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Even  if  the  necessity  of  some  act  of  appropriation  were  ad-  No  proof  of 

mitted,  the  attempt  to  apply  a  stream  of  water  to  some  beneficial   damage 

'  .  .  .  .         .  necessary. 

purpose  must  be  sufficient  to  give  a  right  of  action,  although  such 

attempt  be  rendered  abortive  by  the  previous  diversion  or  ob- 
struction of  the  water — as,  for  instance,  if  the  owner  of  the  land 
were  to  erect  a  mill  on  the  banks  of  the  dried-up  stream,  or  drive 
his  cattle  there  to  water,  at  any  time  before  the  disturbing  party 
had  acquired  an  easement ;  but,  as  it  is  conceded  that  "  deteriora- 
tion of  the  value  of  the  premises"  (a)  is  sufficient  to  confer  a 
right  of  action,  it  is  scarcely  possible  to  imagine  a  case,  in  which 
the  diversion  of  a  running  stream  of  water  would  not  be  attended 
with  the  result  of  diminishing  the  value  of  the  land  through 
which  it  flows  (6). 

Independently,  however,  of  this  view  of  the  case,  and  assuming   what  inter- 

that  no   actual   damage  is  shown   to  arise  from  the    diversion,   fereuce  w.lth 
°  ,  water  action - 

an  action   may  be   maintained   for  it,  on  the  ground  that  the  able. 
undisturbed    continuation    of    such    acts,    without    the    express 
consent  of  the  owner  of  the  land,  would  be  evidence  of  a  right 
to  do  them  (c). 

In  Ashby  v.  White  (d),  Lord  Holt  says,  "Every  injury  imports 
a  damage,  though  it  does  not  cost  the  party  one  farthing,  and  it 
is  impossible  to  prove  the  contrary;  for  a  damage  is  not  merely 
pecuniary,  but  an  injury  imports  a  damage  where  a  man  is  thereby 
hindered  of  his  right. ;;  After  adverting  to  some  cases  of  trespass, 
such  as  a  cuff  on  the  ear,  though  it  cost  the  receiver  nothing, 
"  not  so  much  as  a  little  diachylon,"  he  further  says,  "  In  these 
cases  the  action  is  brought  vi  et  armis.  But  for  invasion  of 
another's  franchise,  trespass  vi  et  armis  does  not  lie,  but  an 
action  of  trespass  on  the  case;  as  where  a  man  has  retorna 
brevium,  he  shall  have  an  action  against  anyone  who  enters  and 
invades  his  franchise  though  he  lose  nothing  by  it." 

This  doctrine  was  fully  recognized  by  Parke,  B.,  in  delivering 
the  judgment  of  the  Court  of  Exchequer  in  Williams  v.  Mostyn  (e). 

(«)  Per  Holroyd,  J.,   in    Williams  v.  v.  King  (1849),  14  Q.  B.  135 ;   Wood  v. 

Morland  (1824),  2  B.  &  Cr.  916;  26  R.  Waucl    (1849),  3   Exch.  772;   Swindon 

R.  579.  Waterworks  Case,  quoted  above,  p.  219 ; 

(b)  See  Fay  v.  Prentice  (1845),  1  C.  B.  and  Pennington  v.  Brinsop  Hall  Coal 
828,  [and  Beeston  v.  Weate  (1856),  5  E.  Company  (1877),  L.  R.  5  Ch.  D.  769. 

&  B.  986.]  Some  interference    must  be  shown  ; 

(c)  Young  v.  Spencer  (1829),  10  B.  &  Cooper  v.  Crabtree  (1882),  L.  R.  20  Ch. 
C.  145 ;  Baxter  v.  Taylor  (1832),  4  B.  &  Div.  539  ;  Kensit  v.  Great  Eastern  Rail- 
Ad.  72;   Hopwood  v.  Scholfield   (1837),  way  (1884),  L.  K.  27  Ch.  Div.  122.] 

2  Mood.  &  Rob.  34.     [See  judgment  of  (d)  2  Ld.  Raym.  955. 

Coleridge,  J.,  Rochdale  Canal  Company  (e)  1838,  4  M.  &  W.  153. 
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In  this  case,  however,  it  was  not  essential  to  decide  that  point, 
because  the  Court  held  that  the  plaintiff  had  failed  to  show  any- 
right  that  had  been  violated. 

In  Ashby  v.  White  it  is  very  well  known  the  judgment  was 
arrested  against  the  opinion  of  Lord  Holt,  but  this  judgment  of 
the  majority  was  reversed  in  the  House  of  Lords.  This  reversal 
gave  rise  to  a  furious  controversy  between  the  two  Houses  of 
Parliament,  and  the  Lords  appointed  a  committee,  to  be  assisted 
by  the  Lord  Chief  Justice  of  the  Queen's  Bench  and  the  Lord 
Chief  Baron,  to  report  on  the  state  of  the  case  (a).  This  re- 
port (b)  is  an  elaborate  argument  in  support  of  the  reversal : 
Lord  Holt  is  said  to  have  had  the  principal  share  in  its 
production.  The  same  doctrine  is  repeated  in  it.  "  It  was  said 
in  arguing  this  case,  that  the  plaintiff  had  no  damage,  or  at  least 
that  there  was  no  such  injury  or  damage  done  to  him  as  would 
support  an  action.  The  answer  to  that  is,  that  the  law  will 
never  imagine  any  such  thing  as  injuria  sine  damno  ;  every 
injury  imports  damage  in  the  nature  of  it." 

"  Wherever  any  act,"  says  Mr.  Serjeant  Williams,  "  injures 
another's  right,  and  would  be  evidence  in  future  in  favour  of  the 
wrongdoer,  an  action  may  be  maintained  for  an  invasion  of  the 
right  without  proof  of  any  specific  injury,  and  this  seems  to 
be  a  governing  principle  in  cases  of  this  kind.  As  in  the  case  of 
Patrick  v.  Greenway,  tried  before  Lawrence,  J.,  at  Oxford  Spring 
Assizes,  1 700,  which  was  an  action  of  trespass  for  fishing  in 
the  plaintiff's  several  fishery,  it  appeared  in  evidence  that  the 
defendant  fished  there,  but  did  not  take  any  fish,  neither  was  it 
alleged  in  the  declaration  that  the  defendant  caught  any  fish. 
The  plaintiff  obtained  a  verdict,  which,  in  the  following  term, 
Easter,  L796,  the  defendant  moved  to  set  aside;  but  the  Court 
of  Common  Pleas  refused  even  a  rule  to  show  cause,  upon  the 
ground  that  the  act  of  fishing  was  not  only  an  infringement 
of  the  plaintiff's  right,  but  would  hereafter  be  evidence  of  the 
using  and  exercising  of  the  right  by  the  defendant,  if  such  an 
act  were  overlooked  "  (c). 

In  the  American   Courts  this  point  has  been  decided  ;  it  has 
there  also  been  held,  "  that  no  previous  appropriation  by  the  act 


(,,)  Journ.  II.    L.  27ih   Mar.    17' 1 1    ',, 

I  -7 

(/.)  Idem.  It  is  Bet  out  verbatim  in 
the  author's  edition  of  Lord  Baym.  in  a 
note   to   Ashby   v.    W)  •'■  ;    Bad   see    1 


Smith's  Leading  Cases. 

i    i    ]    Win      -  i  ii, d.  846   I),   note  to 
'i  ;    I    Notes  to  Saund. 

-   . 
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of  man  is  requisite  to  give  a  right  of  action  for  diverting  a  stream 
from  its  natural  course  "  (a). 

Per  Curiam,  "  A  mill  privilege,  not  yet  occupied,  is  valuable  for 
the  purpose  to  which  it  may  be  applied.  It  is  a  property  which 
no  one  can  have  a  legal  right  to  impair  or  destroy,  by  diverting 
from  it  the  natural  flow  of  the  stream  upon  which  its  value  de- 
pends ;  although  it  may  be  impaired  by  the  exercise  of  certain 
lawful  rights  originating  in  prior  occupancy.  If  an  unlawful 
diversion  is  suffered  for  twenty  years  it  ripens  into  a  right,  which 
cannot  be  controverted.  If  the  party  injured  cannot  be  allowed 
in  the  meantime  to  vindicate  his  right  by  action,  it  would  depend 
upon  the  will  of  others  whether  he  should  be  permitted  or  not  to 
enjoy  that  species  of  property." 

The  Court  cited  the  case  of  Hobson  v.  Todd  (b),  in  which,  in 
an  action  brought  by  a  commoner  who  had  himself  surcharged 
against  another  commoner  for  putting  his  beasts  on  the  common, 
it  was  held  he  might  recover  :  and  it  being  objected  that  the 
plaintiff  had  shown  no  damage,  Buller,  J.,  said,  "  There  is  also 
another  ground  on  which  this  action  may  be  supported,  which  is, 
that  the  right  has  been  injured;  and  if  a  commoner  cannot  bring 
such  an  action  as  this,  because  his  cattle  had  grass  enough  to 
prevent  them  from  starving,  he  must  permit  a  wrongdoer,  like 
the  defendant,  to  gain  a  right  by  the  length  of  possession." 

This  doctrine  of  Buller,  J.,  was  commented  on  and  recognized 
as  law  by  Grose,  J.,  in  Pindar  v.  Wadsivorth  (c),  and  is  consistent 
with  the  judgment  of  the  Court  of  Common  Pleas  in  a  recent 
important  case  (d). 

The  correctness  of  the  principle  laid  down  by  Buller,  J.,  has 
been  questioned,  but  only  on  the  ground  of  its  applicability  to 
the  particular  case  then  before  the  Court — as  an  action  might,  at 
all  events,  have  been  maintained  by  the  lord,  and  the  acquisition 
of  a  title  by  the  wrongdoer  thus  prevented  ;  and  that  to  allow 
such  an  action  by  a  commoner,  without  special  damage,  would  tend 
to  a  multiplicity  of  suits.  "  The  law,"  says  Mr.  Serjeant  Williams, 
citing  the  cases  of  Hobson  v.  Todd  and  Pindar  v.  Wadsworth, 
"considers   the  right  of  the  commoner  as  injured   by  such  an 


What  inter- 
ference with 
water  action- 
able. 


(a)  Blanchard  and  Another,  plaintiffs 
in  error,  v.  Baker  and  Another,  1832, 
8  Greenleaf's  Reports  in  the  Supreme 
Court  of  Maine. 


(b)  1790,  4  T.  R.  71 ;  2  R.  R.  335. 

(c)  1802,  2  East,  161 ;  6  R.  R.  412. 

(d)  Bower  v.  Hill  (1835),  1  Bing.  N. 
C.  535;  S.  C,  2  Scott,  540. 
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be  defined. 


act,  and  therefore  allows  him  t < >  bring  an  action  for  it,  to  prevent 
a  wrongdoer  from  gaining  a  right  by  repeated  acts  of  encroach- 
ment "  [a). 

[These  points  may  now  be  considered  as  settled  according  to 
the  judgments  already  i  to,  which  confirm  the  views  of  the 

author  expressed  in  the  second  edition,  that  no  act  of  appropria- 
tion is  necessary,  and  that  no  actual  damage  need  be  shown  if 
the  right  to  the  How  of  the  stream  in  its  natural  state  be  infringed 
by  a  use  of  it  bey < 'iid  that  which  every  riparian  owner  is  entitled 
to  (6). 

The  natural  right  to  the  flow  of  water  applies,  however,  only  to 
water  flowing  in  some  defined  natural  channel ;  and  therefore  the 
owner  of  land  upon  which  there  is  surface  water  rising  out  of 
springy  or  boggy  ground  and  flowing  in  no  definite  channel,  or 
water  rising  occasionally  at  one  spot  but  having  no  defined  course, 
has  a  right  to  get  rid  of  such  water  by  draining  the  land  or  in 
any  way  he  pleases,  although,  if  not  so  disposed  of,  it  might 
ultimately  have  reached  the  course  of  a  natural  stream  (c). 

The  Court  laid  down  that  the  right  of  the  riparian  owner  to 
the  natural  flow  of  water  cannot  extend  further  than  the  right  to 


2>S 


(d)  1    Wms.    Saund.  34tJ  a,    note;    1 
Notes  to  Raund.  626,  and  judgment   in 
..    i.  (1849),   3    Exch.    772, 

773. 

('.)  Embrey  t.  Owen  (1851),  6  Exch. 
53 ;  San  p  m  v.  Hoddiw  it  (1857 1,  I 
B.,  N.  S.  590.  See  also  the  judg- 
ments cited  supra,  p.  223,  in  Wood 
I  (1848),  3  Exoh.  772,  773,  and 
Coleridge,  J.,  in  Rochdale  <  il  Com- 
pany v.  King  (1849),  14-Q.B.  135.  The 
ii,  what  is  a  lawful  user  of  the 
water  by  each  riparian  owner  in  the 
exercise  of  his  natural  right,  depends 
upon  tl  •  •  of  each  case;  as 

the  extent  towhioh  the  enjoyment  of, 
or  power  to  enjoy,  the  How  of  the  stream 
by  other  riparian  owners   may   be   af- 
bj  t  he  ac  ponds  upon 

the  si/'  bream,  the  velocity  of 

the  current,  the  nature  of  the  Boil,  and 
other  facts.     Ii  is  entirely 
i  n  is  impossible 
todefini  the  limits  which  sepa- 

rate the  permitted  use  of  the  Bl 

from  its  wrongful  appli  i  be 

I 
:t71  —  878,    ni    which    case   the    qui 
was,    whether    the    defendant    had    in- 


fringed the  plaintiffs  right  by  usin>;  tho 
water  for  irrigation 

noti  (1857),  1  C.  Ii.,  V  B.  611,  612,  in 
which  the  question  was  as  to  the  right 
to  impede  the  How  by  occasionally 
shutting  sluices  :  and  the  case  put  by 
Coleridge,  J.,  in  i  v.  Richards 

(1857), 2  II.  &  X.  190,  of  a  man  i 
ing  the  running  water  by  irrigation, 
which  would  be  clearly  illegal,  though 
the  abstraction  of  the  same  amount  of- 
water  from  a  large  river  might  have 
been  perfectly  legal.)  The  question  in 
each  case  should  seem  to  be,  is  the  user 
such  as  to  affect  the  natural  How  of  the 
water  of  the  stream  to  an  e  cl  enl 
than  that  which  is  necessarily  incident 
to  the  oommon  enjoyment  of  the  stream 
by  all  the  riparian  owners  ?  If  it  be,  I  hen 
be  made  the  subject  of  an  action 

by    any   on  nor    v.  |  of  or 

[lower  to  use  the  water  is  affected  by  it. 
The  question  can  only  arise  in  practice 
with    reference  to   BOI  linary 

use  of   tho  water;  tho  distinction    be- 
t  ween  whiofa  and  its  ordinary    ■ 
pointed  on<  above. 

(c)  l.  or    (1855),    11 

Exoh.  869. 
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[the  flow  of  the  stream  itself  and  to  the  water  flowing  in  some  Channel  must 
defined  (a)  natural  channel,  either  subterranean  or  on  the  surface,  e        ' 

communicating  directly  with  the  stream  itself;  and  in  Broadbent 
v.  Ramsbotham  (b),  the  owner  of  the  soil  was  held  not  to  be  liable 
to  an  action  for  draining  a  pond,  the  water  of  which  occasionally, 
when  it  exceeded  a  certain  depth,  escaped  and  squandered  itself 
over  the  surface,  some  of  it  augmenting  a  natural  stream,  but  by 
no  defined  channel;  and  see  also  the  case  of  Chasemore  v. 
Richards  (c),  which  confirms  these  authorities. 

On  the  other  hand  it  was  decided  in  Dudden  v.  Guardians  of 
the  Clutton  Union  (d),  that  where  the  source  of  a  stream  is  a 
natural  spring  rising  out  of  the  ground  in  a  continuous  flow  and 
passing  away  in  a  natural  channel,  a  diversion  of  such  stream,  by 
sinking  a  tank  at  the  fountain-head  and  so  collecting  the  water 
there  and  leading  it  away,  is  equally  actionable  with  a  diversion 
in  any  other  part  of  the  channel,  the  defined  channel  commencing 
at  the  very  source  (e).] 


By  the  civil  law  a  servitude  of  water  flowing  in  its  accustomed  civil  law. 

Servitude 
in  water. 


course  might  be  obtained  by  the  eujoyment  of  a  stream  of  water 


during  the  requisite  period  ;  and  although  originally  no  such 
right  could  be  valid,  unless  binding  upon  the  owner  of  the 
land  in  which  the  spring  rose,  yet  this  rule  was  afterwards 
relaxed  (/).  Such  a  servitude  appears  to  have  been  valid  if 
the  water  increased  the  value  of   the  dominant  estate,  or  was 


(a)  "A  watercourse  consists  of  bed,  (b)  1856,  11  Exch.  602. 

banks,  and  water ;  yet  the  water  need  (c)  Cited  post,  p.  261. 

not  flow  continually,  and  there  are  many  (d)  1857,1   H.  &  N.  627.     Cf.  Bunt- 

watercourses  which  are  sometimes  dry.  ing  v.  Hicks  (lb91),  70  L.  T.  455;  7  R. 

There  is,  however,  a  distinction  to  be  2D'o. 

taken  in  law  between  a  regular  flowing  (e)  Upon  the  question  of  fact,  what 
stream  of  water,  which  at  certain  sea-  is  water  flowing  in  a  defined  natural 
sons  is  dried  up,  and  those  occasional  channel,  see  the  case  of  Ennor  v.  Bar- 
bursts  of  water  which,  in  times  of  well,  V.-C.  S.  (1860),  6  Jur.,  N.  S.  1233  ; 
freshet  or  melting  of  ice  and  snow,  de-  '2  Giff.  410;  on  appeal,  1  De  G.,  F.  &  J. 
scend  from  the  hills  and  inundate  the  529;  7  Jur.,  N.  S.  788;  and  see  the 
country.  To  maintain  the  right  to  a  observations  on  that  case,  post,  p.  266. 
watercourse  or  brook,  it  must  be  made  (/)  Servitus  aquae  ducendce  vel  hauri- 
to  appear  that  the  water  usually  flows  encla?,  nisi  ex  capite  vel  ex  fonte,  con- 
in  a  certain  direction  and  by  a  regular  stitui  non  potest ;  hodie  tamen  ex  quo- 
channel,  with  banks  or  sides.  It  need  cunque  loco  constitui  solet. — Dig.  8,  3, 
not  be  shown  to  flow  continually,  as  9,  de  serv.  prasd.  rust. 
stated  above,  and  it  may  at  times  be  Si  aquam  per  possessionem  ilartialis 
dry ;  but  it  must  have  a  well-defined  eo  sciente  duxisti,  eervitutem  exemplo 
and  substantial  existence." — Angell  on  rerum  immobilium  tempore  quaesisti. — 
AVatercourses.  Cod.  3,  34,  2,  de  serv.  et  aqua. 
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capable  of  being  appropriated  to  a  purpose  of  utility  (a),  or  even 
of  pleasure  (6). 

It  has  been  already  seen,  with  regard  to  running  water, 
that  every  proprietor  on  its  banks  has  a  right  to  claim  that 
the  stream  should  run  on  in  its  accustomed  course.  This 
applies  as  well  to  the  right  to  discharge  the  water  as  to 
receive  it. 


Easements.  In  addition  to  the  natural  right  to  receive  flowing  water  in  its 

accustomed  course — easements  of  an  affirmative  nature,  the  object 
of  which  is  to  interfere  with  the  natural  course  of  the  stream, 
may  be  acquired  by  user  over  a  stream  flowing  through  a  man's 
land  or  through  his  neighbour's  land.  Thus  a  right  may  be 
acquired  to  throw  back  upon  the  land  of  proprietors  higher  up 
the  stream  the  water  which,  unless  so  reflected,  would,  by  the 
force  of  gravity,  pass  from  it;  or  to  discharge  the  water  upon 
the  land  lying  lower  down  the  stream,  either  injured  in  quality, 
or  with  a  degree  of  force  greater  or  less  thau  the  natural 
current  (c). 

The  right  claimed  by  the  defendant  in  Saunders  v.  Newman, 
already  cited,  is  an  instance  of  the  former  class  of  affirmative 
easements  (d). 


{n)  Si  manifesto  doceri  possit  jus  aqua? 
ex  vetere  more  atque  observatione  per 
oerta  loca  profluentis  utilitatem  certis 
fundis  irrigandi  causa  exhibere  ;  procu- 
rator noster  ne  quid  contra  veterem  (foi- 
mam  atque  solemnem  morem  innovetur, 
providebit. — Ibid.  7. 

Labeo  scribit,  etiam  si  praetor  hoc 
interdicto  de  aquis  frigidis  sentiat  : 
tamen  de  calidis  aquis  iuterdicta  non 
esse  denegauda.  Namque  harum  quoque 
aquarum  usum  esse  necessarium ;  non- 
nuuquam  enim  refrigerates  usum  irri- 
gandi-  -'ant  :  his  accedit,  quod 

in  quibusdam  locis,  et  quum  calida'  sunt, 
irrigandi* tamen  agria  Deoessarisa  sunt — 
u!  Bierapoli  :  constat  enim  apud  Hiera- 
politanos  in  Asia  agrum  aqoA  calida 
rigari.     Et  i  Bit  aqua,  qosB  ad 

rigandof  non  sit.  nooeaaaria,  tamen  nemo 
ambiget  his  interdictis  locum  fore. — 
Dig.  18,  -1',  1,  §  18,  de  aqua  quot.  et 

(l>)  Hoc  jure  utimur  ut  etiam  non  ad 
irrigandum,  sed  pecoris  causa  vel  ama-- 
uiiatis,  aqua  duci  possit. — Dig.  i 


(c)  [But  in  order  to  acquire  a  right 
to  use  or  to  affect  the  water  in  a  man- 
ner not  justified  by  natural  right,  so  as 
to  abridge  the  natural  rights  of  the 
other  ripariau  owners  to  the  use  of  the 
Btream,  it  must  be  shown  that  the  user 
relied  upon  was  such  as  to  affect  either 
the  actual  use  that  those  other  owners 
have  made  of  the  stream,  or  their  power 
to  use  it  (if  so  minded),  so  as  to  raise 
the  presumption  of  a  grant,  and  so  ren- 
der the  tenements  of  those  other  owners 
servient  tenement 

nott    (180?),  1   C.  B.,  N.   S.  611.     Of. 

| 1883), 
L.  It.  -^:i  Ch.  D.at  p. 674  :  aff.on  appeal, 
27  Ch.  Div.  182.  The  same  rules  apply 
whether  the  right  olaimed  is  to  affect 
the  quantity,  the  quality  or  the  velocity 
of  the  water;  and  the  period  and  all 
other  requisites  of  the  user  are  like 
those  of  all  other  affirmative  easements, 
and  have  been  already  discussed.] 

(    )   Ante,    p.   227  ;"  1    B.  &    A.  258. 

.  R      --    | 1-:,'',).  6   El.  &    Bl. 

an  instance  of  a  right  so  acquired 
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In  Wright  v.  Williams  (a),  it  was  held  that  a  right  to  let  off     Easements, 
upon  the  neighbouring  land  water  which  had  been  used  for  the 
precipitation  of  minerals,  and  was  thereby  rendered  noxious,  was 
an  easement,  and  might  be  acquired,  like  any  other  easement,  by 
user  (b). 

Though  every  one  in  building  is  bound  so  to  construct  his 
house  as  not  to  overhang  his  neighbour's  property,  and  construct 
his  roof  in  such  a  manner  as  not  to  throw  the  rain  water  upon 
the  neighbouring  land  (c),  yet  there  appears  to  be  authority  in 
our  law  for  the  position,  that  a  man  may  acquire  a  right,  by  user, 
to  project  his  wall  or  eaves  over  the  boundary  line  of  his  property, 
or  discharge  the  rain  running  from  the  roof  of  his  house  upon 
the  adjoining  land. 

The  existence  of  such  a  right,  both  as  to  the  eaves  and  water 
droppings,  is  recognized  by  the  Court  of  Exchequer  in  Thomas  v. 
Thomas  (d). 

There  are  ancient  decisions,  recognizing  the  same  easement,  in 
the  case  of  a  discharge  of  water  on  the  neighbouring  land  by 
means  of  a  gutter  or  leaden  pipe  (e). 

"  If  a  man  hath  a  sue,  that  is  to  say,  a  spout,  above  his  house, 


by  the  owners  of  the  dominant  tenement 
to  go  from  time  to  time  upon  the  ser- 
vient tenement,  for  the  purpose  of  di- 
verting the  water  of  a  natural  stream 
flowing  along  it,  so  as  to  cause  it  to  pass 
through  that  tenement  by  an  artificial 
cut  to  the  dominant  tenement,  for  the 
purpose  of  supplying  cattle  with  water. 
In  that  case  the  right  claimed  was  not 
to  the  continual  flow  of  the  water,  and 
in  that  respect  it  differs  from  the  ordi- 
nary case  of  the  owner  of  a  mill  not 
upon  the  bank  of  a  river,  who  has  ac- 
quired by  user  the  right  to  divert  the 
river  to  his  mill  by  an  artificial  cut 
through  a  neighbour's  'land.  The  use 
of  artificial  aids,  as  mill  leats,  &c,  by 
a  riparian  owner,  does  not  in  any  way 
affect  his  natural  right  to  the  use  of 
the  water.  If  the  rights  of  other  pro- 
prietors are  not  infringed  thereby,  he 
may  employ  such  means  as  he  thinks 
proper.] 

(a)  1836,  1  M.  &  W.  77. 

(6)  [Cf.  Carl  yon  v.  Lover  ing  (1857), 
1  H.  &  N.  797 ;  Mclntyre  v.  McGavin, 
L.  R.  (1893),  A.  C.  268.  In  Murgatroyd 
v.  Robinson  (1857),  7  El.  &  Bl.  391,  it 
was  argued  that  a  right  to  use  a  natural 


stream  for  the  purpose  of  washing  away 
the  ashes. from  a  steam  engine  and  other 
sweepings  of  a  mill  on  the  bank  of  the 
stream,  could  not  be  'acquired  under 
Lord  Tenterden's  Act,  as  being  unrea- 
sonable and  destructive  of  the  property 
of  the  owners  lower  down  the  stream. 
The  Court  pronounced  no  opinion  upon 
the  question,  as  the  case  went  off  on 
another  point ;  but  no  valid  distinction 
can  be  made  between  this  and  the  case 
above  cited.  The  owner  lower  down 
clearly  might  grant  the  right  claimed 
in  one  case  as  well  as  in  the  other  ;  and 
if  so,  according  to  the  judgment  in 
Carl  yon  v.  Lovering,  the  statute  would 
apply.] 

(c)  Com.  Dig.  Action  on  the  Case  for 
a  Nuisance,  A.;  [Dig.  viii.  2,  2;  Inst. 
II.  iii.  1;  Code  Civil,  art.  681.] 

(d)  1835,  2  Cr.,  M.  &  Ros.  34.  [As 
to  an  overhanging  branch,  see  Lemmon 
v.  Webb,  L.  R.  (1891),  A.  C.  1.] 

(e)  Lady  Browne's  Case,  3  Dyer,  319  b, 
cited  in  Sury  v.  Pigott,  Palmer,  446  ; 
Com.  Dig.  Action  on  the  Case  for 
Nuisance,  A. ;  Baten's  Cane  (173S),  9 
Rep.  53  b,  recognized  in  Fay  v.  Prentice 
(1845),  1  C.  B.  828. 
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Easements,  by  which  the  water  used  to  fall  from  his  house,  and  another 
levies  a  house  paramount  the  spout,  so  that  the  water  cannot 
fall  as  it  was  wont  but  falls  upon  the  walls  of  the  house,  by  which 
the  timber  of  the  house  perishes,  this  is  a  nuisance"  (a).  [In 
the  case  of  Py>  r  v.  I  wrier  [b]  there  was  an  easement  of  both 
kinds,  for  the  defendant  to  have  the  rain  water  flow  from  his 
eaves  on  to  the  plaintiff's  roof,  and  for  the  plaintiff  to  have 
such  water,  together  with  the  water  originally  falling  on  his 
own  roof,  carried  away  together  by  a  drain  on  the  defendant's 
land.] 

These  two  classes  of  easements  are  distinctly  recognized  by  the 
civil  law  under  the  head  of  Urban  Servitudes,  "that  a  man  shall 
receive  upon  his  house  or  laud  the  flumen  or  stillicidium  of  his 
neighbour"  (c). 

"The  difference,"  says  Vinnius  in  his  Commentary  on  this 
passage,  "  between  the  flumen  and  the  stillicidium  is  this — the 
latter  is  the  rain  falling  from  the  roof  by  drops  (guttatim  et  stil- 
latim)  ;  the  flumen  is  when  it  is  poured  forth  in  a  continuous 
stream  from  the  lower  part  of  the  building.  The  servitude  of 
receiving  the  stillicidium  exists  when  my  neighbour  is  compelled 
to  receive  upon  his  house  the  rain  water  running  from  my  roof; 
the  servitude  of  receiving  the  flumen,  when  he  is  compelled  to 
receive  the  same  flowing  in  a  channel  or  conduit,  and  falling  with 
force  on  his  house." 

The  civil  as  well  as  the  English  law  (cf)  prohibited  a  man  from 
projecting  the  wall  or  roof  of  his  house  over  the  boundary  line  of 
his  neighbour's  land,  even  though,  by  spouts  or  other  means,  the 
fall  of  water  therefrom  might  be  prevented  :  but  a  right  to  do  so 
might  be  acquired  by  user;  and  when  such  projection  did  not,  in 
any  manner,  rest  upon  the  neighbour's  soil,  it  was  called  jus  pro- 
jiciendi ;  where  the  projection  was  merely  intended  to  protect  the 
wall,  either  by  creating  shade  against  the  heat  of  the  sun,  or 
keepiDg  off  the  rain,  it  was  the  jus  protegendi.  "There  is  tins 
difference  between  the  right  of  projecting  over  and  thai 
placing  upon  the  neighbour's  property — that  the  projection  is 
carried  out  (proveheretur)  in  such  a  manner  as  not  to  rest  any- 
where (nu8quam  requiesceret),  as  a  balcony  or  eaves  ;   while  the 

(a)  Rolle,Abridg  oiting  (c)  Ut  stillioidiomvelflamen  reoipist 

Vin.  Abr.  Nuisance,      quia  in  eedea  ■oaa,  vel  in  aream,  vel  in 

( ;.  5,  cloacam-    I  n-i.  2,  8,  1,  de  serv. 

(b)  [Cited  ante,  p.  1  [d]   [See  the  next  cbapter,  ad  ink.] 
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thino*  'placed  upon'  is  so  put  as  to  rest  on  something, '  as  a  beam     Easements. 
or  rafter'  "  (a). 

By  the  term  watercourse   is   usually  understood   a  stream  of  Subter- 
water  flowing  above  ground ;   but  questions  of  a  similar  nature  channels, 
arise  with   reference   to  the  right   to   water   flowing  in  a   sub- 
terraneous channel  (b).     In  the  case  of  a  well,  it  is  known  that  Percolating 
the  supply  of  water  is  in  general  furnished  by  percolation  through 
the  neighbouring  soil,  so  that  the  digging  of  a  deeper  well  therein 
will  divert  the  water  from  its  course,  and  thus  dry  up  the  former 
well.    If  the  right  to  water  thus  percolating  is  identical  with  that 
to  water  flowing  above  ground,  it  is  manifest  that  ancient  posses- 
sion would  be  unnecessary  to  confer  a  title  to  water  flowing  to  a 
well,  in  the  course  of  nature,  from  a  superior  elevation. 

In  the  first  edition  of  this  work  it  was  said  that  the  ancient 
flow  of  a  stream  without  interruption  by  the  occupant  of  land 
above,  is  evidence  of  his  assent  to  the  continuance  of  such 
flow  (c)  ;  but  that,  with  regard  to  underground  nitrations,  as 
their  course — and  even  their  very  existence — may  be  unknown  to 
him,  no  such  presumption  ought  to  be  drawn ;  because,  as  has 
been  already  shown  (d),  such  a  presumption  ought  not  to  be 
furnished  by  any  enjoyment  which  is  had  either  "  vi — clam — or 
precario."  Moreover,  supposing  such  actual  knowledge  to  exist, 
it  is  difficult  to  see  in  what  manner  he  could  prevent  the  right 
being  acquired.     He  could  clearly  maintain  no  action;  and,  in 


(a)  Inter  projecfcum  et  immissnm  hoc  or  presumed  grant  of  the  superior  and 
interesse,  ait  Labeo :  quod  projectum  servient  owner.  "The  law  of  water- 
esset  id,  quod  ita  proveheretur  ut  nus-  courses  is  the  same  whether  natural  or 
quam  requiesceret,  qualia  mseniana,  et  artificial."  Per  Cur.  Magor  v.  Chad- 
suggrunda  essent ;  immissum  autem,  wick  (1840),  11  A.  &  E.  585.  In  many- 
quod  ita  fieret,  ut  aliquo  loco  requies-  cases,  such  as  a  river  which  has  always 
ceret,  veluti  tigna,  trabes,  qua  immitte-  flowed  in  the  same  course,  it  obviously 
rentur. Dig.  50,  16,  242,  de  v.  s.  must  have  been  directed  in  it  by  nature 

(b)  [As  to  what  is  a  known  under-  alone  ;  but  inasmuch  as  the  tenant  of 
ground  stream,  so  as  to  be  governed  by  the  higher  land  might  have  modified 
the  same  law  as  a  stream  flowing  above  that  course,  there  seems  no  reason  for 
ground,  see  Black  v. Bally menaCommrs.,  not  applying  the  usual  principles  of 
17  L  R.  Ir.  Ch.  D.  459;  Ewart  v.  Bel-  prescription  to  the  case  of  a  river,  and 
fast  Guardians,  9  L.  R.  Ir.  172.  It  is  looking  at  the  long  continued  mode 
said  that  the  knowledge  must  be  by  of  enjoyment  as  the  evidence  of  the 
reasonable  inference  from  existing  and  amount  of  the  right  to  the  flow  of  water, 
observed  facts,  independently  of  facts  [The  cases  cited  in  the  former  part  of 
ascertained  by  excavation  or  the  opinions  this  chapter,  however,  show  that  this  is 
of  experts.]  not  tne  true  principle,  and  the  dictum 

(c)  Water,  it  was  said  iD  an  old  case,  in  Magor  v.  Chadwick,  cited  in  the  note, 
natura,  sua  descendit,  and  in  some  sense  cannot  now  be  considered  as  law  ^  see 
a  watercourse  may  be  said  to  be  a  gift  also  the  judgment  in  Wood  v.  Waud, 
of  nature ;  but  the  right  seems  to  de-  cited  post.] 

pend,  as  in  other  cases,  on  the  express  (d)   [Above,  p.  204.] 
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Cooper  v. 


Balston  y. 
Bensted. 


the  majority  of  instances,  he  could  not  indicate  his  dissent,  by 
cutting  off  the  veins  supplying  the  neighbouring  well  or  fountain, 
without  serious  detriment  to  his  own  property.  A  further  objec- 
tion to  an  easement  of  this  kind  arises  from  the  indefinite  nature 
and  great  extent  of  ti  ition  whioh  would  be  imposed  by 

it  ;  instances  have  occurred  where  excavations  have  had  the 
effect  of  draining  land,  although  at  the  distance  of  some  miles. 

In  Couj'tr  v.  Barber  (a)  the  defendant  had,  for  many  years  past, 
penned  back  a  stream  for  the  purposes  of  irrigation,  the  conse- 
quence of  which  was,  that  the  water  percolated  through  the 
neighbouring  soil  ;  the  Court  appear  to  have  been  of  opinion  that 
no  right  to  cause  such  percolation  was  acquired  by  the  user,  and 
that  the  adjoining  owner,  on  receiving  injury  from  it  upon  erecting 
a  house,  might  bring  an  action  for  it. 

The  case  of  Balston  v.  Bensted  (b)  appears  to  be  somewhat  at 
variance  with  this  doctrine  :  it  may,  however,  be  observed,  that  the 
correctness  of  the  ruling  of  Lord  Ellenborough,at  nisi  prius,  could 
not  be  questioned,  as  the  cause  was  compromised.  "  The  plaintiff 
and  defendaut  were  respectively  owners  of  adjoining  closes  on  the 
banks  of  the  river  Medway.  As  far  back  as  could  be  recollected, 
there  had  been  a  gush  of  water  from  a  hole  in  the  plaintiff's  close, 
which  used  to  run  from  thence,  on  the  surface  of  the  ground,  to 
the  river.  About  twenty-seven  years  before  the  action  was 
brought,  a  bath  was  erected  by  the  then  occupier  of  the  close 
near  where  the  spring  issued  forth,  and  the  water  was  conducted 
into  it  by  a  pipe.  From  that  time  till  the  present  cause  of  action 
arose,  the  bath  was  amply  supplied  with  water,  and  a  considerable 
profit  was  derived  from  letting  out  the  use  of  it  to  the  public. 
In  1805  (the  action  being  brought  in  1808),  the  plaintiff  purchased 
this  close,  and  erected  a  paper  manufactory  upon  it,  for  which  a 
copious  supply  of  spring  water  is  essentially  requisite.  About 
the  same  time  the  defendant,  becoming  owner  of  the  adjoining 
close,  opened  a  stone  quarry  in  it.  As  the  excavations  proceeded, 
considerable  quantities  of  water  were  found,  which  interrupted 
the  workmen.  A  deep  drain  was  afterwards  made  to  carry  it  off 
into  the  river,  and  the  quarry  was  left  dry.  But  in  the  mean- 
time, the  water  flowing  into  the  plaintiff's  bath  had  been 
gradually  decreasing,  and,  subsequently  to  the  making  of  the 
drain,   did   not  amount   to   more   than  an  eighth  or  tenth  part 


(.;)   1810,  a  Taunt.  'M ;   12  H.  B.  G04. 


(b)  1808,  1  Camp.  468. 
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of   its    former    quantity."      For    this    diversion    the  action    was     Percolating 

brought.     "  The  defence  intended  to  be   set   up  was,  that  the 

plaintiff  had  no  exclusive  right  to  the  supply  of  water  he  claimed,  ^clTed' 
as  the  principle  on  which  twenty  years'  enjoyment  of  running 
water  confers  a  right  to  it,  appeared  from  the  cases  to  be,  that, 
after  an  adverse  possession  for  so  long  a  time,  a  grant  was  to  be 
presumed  from  the  owners  of  the  land  further  up  the  stream  ; 
and  such  a  grant  could  not  be  presumed  here,  as,  previously  to 
the  drain  being  made,  probably  no  individual  knew  that  the 
plaintiff's  spring  was  fed  by  water  percolating  through  the  strata 
in  the  close  now  occupied  by  the  defendant."  But  Lord  Ellen- 
borough  ruled,  "  That  the  only  question  was,  whether  the  diminu- 
tion of  the  supply  of  water  to  the  plaintiff's  bath  had  been 
caused  by  the  drain  dug  by  the  defendant ;  and  that  there  could 
be  no  doubt  but  that  twenty  years'  exclusive  enjoyment  of  water 
in  any  particular  manner  affords  a  conclusive  presumption  of 
right  in  the  party  so  enjoying  it."  It  was  afterwards  agreed,  on 
the  recommendation  of  the  Court,  that  the  water  should  be  con- 
veyed from  the  defendant's  quarry  to  the  plaintiff's  bath  in 
the  manner  to  be  directed  by  an  arbitrator,  and  a  juror  was  with- 
drawn. 

The  proposition  laid  down  by  Lord  Ellenborough  in  the  above 
case  appears  to  include  under  the  same  general  rule  watercourses 
of  all  descriptions,  whether  the  stream  flows  in  the  ordinary 
manner  above  ground,  or  only  emerges  after  having  made  its  way 
through  the  adjoining  land  below  the  surface  of  the  earth. 

Since  the  above  observations  were  made,  in  the  first  edition  of 
the  work,  the  point  in  question,  at  least  as  to  the  extent 
of  the  identity,  in  point  of  legal  incident,  of  open  and  under- 
ground streams,  has  received  judicial  determination  by  the  Court 
of  Exchequer  Chamber.  The  case  of  Acton  v.  Blundell  (a)  Acton  v 
decided  that  the  owner  of  land  through  which  water  flows  in  a 
subterraneous  course  has  no  right  or  interest  in  it  which  will 
enable  him  to  maintain  an  action  against  a  landowner  who,  in 
carrying  on  mining  operations  in  his  own  land  in  the  usual 
manner,  drains  away  the  water  from  the  land  of  the  first- 
mentioned  owner,  and  lays  his  well  dry.  Tindal,  C.  J.,  delivered 
the  judgment  of  the  Court,  as  follows  :  "  The  plaintiff  below,  who 
is  also  the  plaintiff  in  error,  in  his  action  on  the  case,  declared  in 


Blundell, 
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the  first  count  for  the  disturbance  of  his  right  to  the  water  of 
certain  underground  springs,  streams,  and  watercourses,  which,  as 
he   alleged,    ought    of    right    to    run,   flow,    and   percolate    into 
the  closes  of  the  plaintiff,  for  supplying  certain  mills  with  water; 
and  in  the  second  count  for  the  draining  off  the  water  of  a  certain 
ng  or  well  of  watt  r  in  a  certain  close  of  the  plaintiff,  by  reason 
of  the  possession  of  which  close,  as  he  alleged,  he  ought  of  right 
to  have  the  use,  benefit,  and  enjoyment  of  the  water  of  the  said 
ing  or  well  for  the  convenient  use  of  his  close.    The  defendants 
by  their  pleas  traversed  the  rights  in  the  manner  alleged  in  those 
counts  respectively.    At  the  trial  the  plaintiff  proved,  that,  within 
twenty  vears  before  the  commencement  of  the  suit,  viz.,  in  the 
latter  end  of  1821,  a  former  owner  and  occupier  of  certain  land 
and  a  cotton-mill,  now  belonging  to  the  plaintiff,  had  sunk  and 
made  in  such  land  a  well  for  raising  water  for  the  working  of  the 
mill ;  and  that  the  defendants,  in  the  year  1837,  had  sunk  a  coal- 
pit in  the  land  of  one  of   the  defendants  at  about  three-quarters 
of  a  mile  from  the  plaintiff's  well,  and  about  three  years  after 
sunk  a  second  at  a  somewhat  less  distance ;  the  consequence  of 
which  sinkings  was,  that,  by  the  first,  the   supply  of  water  was 
considerably  diminished,  and  by  the  second  was  rendered  alto- 
gether insufficient  for  the  purposes  of    the  mill.      The  learned 
judge  before  whom  the  cause  was  tried  directed  the  jury,  that,  if 
the  defendants  had  proceeded  and  acted  in  the  usual  and  proper 
manner  on  the  land,  for  the  purpose  of  working  and  winning  ;< 
coal   mine    therein,  they  might    lawfully  do    so,  and    that    the 
plaintiff's  evidence  was  not  sufficient  to  support  the  allegations  in 
his    declaration    as    traversed    by  the    second  and    third    pleas. 
Against  this  direction  of  the  judge  the  counsel  for  the  plaintiff 
tendered  the  bill  of  exceptions  which  has  been  argued  before  us. 
And  after  hearing  such  argument,  and  consideration  of  the  case, 
we  are  of  opinion  that  the  direction  of  the  learned  judge  was 
correct  in  point  of  law. 

"The  question  argued  before  us  has  been  in  substance  this  : 
whether  the  right  to  the  enjoyment  of  an  underground  spring,  or 
of  a  well  supplied  by  Mich  underground  Bpring,  is  governed  by 
the  sane-  rule  of  law  as  thai  which  applies  to,  and  regulates,  a 
watercourse  flowing  on  the  surface. 

"The  rule  of  law  which  governs  the  enjoyment  of  a  stream 
flowing  in  its  natural  C  »urse  over  the  surface  of  land  belonging  to 
different  proprietors  is  well   established.     Each  proprietor  of  the 
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land  has  a  right  to  the  advantage  of  the  stream  flowing  in  its 
natural  course  over  his  land,  to  use  the  same  as  he  pleases  for  any 
purposes  of  his  own  not  inconsistent  with  a  similar  right  in  the 
proprietors  of  the  land  above  or  below  ;  so  that,  neither  can  any 
proprietor  above  diminish  the  quantity  or  injure  the  quality  of  the 
water  which  would  otherwise  naturally  descend,  nor  can  any  pro- 
prietor below  throw  back  the  water  without  the  licence  or  the 
grant  of  the  proprietor  above.  The  law  is  laid  down  in  those 
precise  terms  by  the  Court  of  King's  Bench  in  the  case  of  Mason 
v.  Hill  (a),  and  substantially  is  declared  by  the  Vice- Chancellor 
in  the  case  of  Wright  v.  Hoivard  (b) ;  and  such  we  consider  a 
correct  exposition  of  the  law.  And  if  the  right  to  the  enjoyment 
of  underground  springs,  or  to  a  well  supplied  thereby,  is  to  be 
governed  by  the  same  law,  then  undoubtedly  the  defendants 
could  not  justify  the  sinking  of  the  coal-pits,  and  the  direction 
given  by  the  learned  judge  would  be  wrong. 

"  But  we  think,  on  considering  the  grounds  and  origin  of  the 
law  which  is  held  to  govern  running  streams,  the  consequences 
which  would  result  if  the  same  law  is  made  applicable  to  springs 
beneath  the  surface,  and,  lastly,  the  authorities  to  be  found  in  the 
books,  so  far  as  any  inference  can  be  drawn  from  them  bearing 
on  the  point  now  under  discussion,  that  there  is  a  marked  and 
substantial  difference  between  the  two  cases,  and  that  they  are 
not  to  be  governed  by  the  same  rule  of  law. 

"  The  ground  and  origin  of  the  law  which  governs  streams 
running  in  their  natural  course  would  seem  to  be  this,  that  the 
right  enjoyed  by  the  several  proprietors  of  the  lands  over  which 
they  flow  is,  and  always  has  been,  public  and  notorious ;  that  the 
enjoyment  has  been  long  continued — in  ordinary  cases,  indeed, 
time  out  of  mind — and  uninterrupted  ;  each  man  knowing  what 
he  receives  and  what  has  always  been  received  from  the  higher 
lands,  and  what  he  transmits  and  what  has  always  been  trans- 
mitted to  the  lower.  The  rule,  therefore,  either  assumes  for  its 
foundation  the  implied  assent  and  agreement  of  the  proprietors  of 
the  different  lands  from  all  ages,  or  perhaps  it  may  be  considered 
as  a  rule  of  positive  law,  (which  would  seem  to  be  the  opinion  of 
Fleta  and  of  Blackstone,)  the  origin  of  which  is  lost  by  the  pro- 
gress of  time  ;  or  it  may  not  be  unfitly  treated  as  laid  down  by 
Mr.  Justice  Story,  in  his  judgment  in  the  case  of  Tyler  v.  Wil- 
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Percolating     kinm*,  in  the  Courts  of  the  United  States  (a),  as  '  an  incident  to 
water.         tQe  lan(j  .  auj  tjiat  whoever  seeks  to  found  an  exclusive  use  must 
establish  a  rightful  appropriation  in  some    manner  known  and 
BlundelL      admitted  by  the  law.'      But  in  the  case   of    a  well  sunk  by  a 
proprietor  in  his    own    land,  the    water  which  feeds  it  from    b 
neighbouring  soil    does  not    flow    openly    in    the   sight   of   the 
neighbouring  proprietor,  but  through  the  hidden  veius  of  the 
earth  beneath  its  surface.     No  man  can  tell  what  changes  these 
underground  sources  have  undergone  in  the  progress  of  time.    It 
ruay  well  be,  that  it  is  only  yesterday's  date,  that  they  first  took 
the  course  and  direction  which  enabled  them  to  supply  the  well. 
Ao-ain,  no  proprietor  knows  what  portion  of  water  is  taken  from 
be°neath  his  own  soil;  how  much  he  gives  originally,  or  how  much 
he  transmits  only,  or  how  much  he  receives  :  on  the  contrary, 
until  the  well  is  sunk,  and  the  water  collected  by  draining  into  it, 
there  cannot  properly  be  said,  with  reference  to  the  well,  to  be 
any   flow  of  water  at  all.     In  the  case,  therefore,  of  the  well, 
there  can  be  no  ground  for  implying    any  mutual    consent  or 
agreement,  for  ages  past,  between  the  owners  of  the  several  lands 
beneath  which  the   underground  springs  may  exist,  which  is  one 
of  the  foundations  on  which  the  law  as  to  running  streams  is 
supposed  to  be  built;   nor,  for  the  same  reason,  can  any  trace 
of  a  positive  law  be  inferred  from  long-continued  acquiescence 
and  submission,  whilst  the  very  existence  of  the  underground 
springs  or  of  the  well  may  be  unknown  to  the  proprietors  of  the 

soil. 

"  But  the  difference  between  the  two  cases  with  respect  to  the 
consequences,  if  the  same  law  is  to  be  applied  to  both,  is 
still  more  apparent.  In  the  case  of  the  running  stream,  the 
owner  of  the  soil  merely  transmits  the  water  over  its  surface  :  he 
receives  as  much  from  his  higher  neighbour  as  he  sends  down  to 
his  neighbour  below  :  he  is  neither  better  nor  worse :  the  level  of 
the  water  remains  the  same.  But  if  the  man  who  sinks  the  well 
in  his  own  land  can  acquire  by  that  act  an  absolute  and  inde- 
feasible right  to  the  water  that  collects  in  it,  he  has  the  power  of 
preventing  his  neighbour  from  making  any  use  of  the  spring  in 
his  own  soil  which  shall  interfere  with  the  enjoyment  of  the  well, 
lie  has  the  power,  still  further,  of  debarring  the  owner  of  the 
land  in   which   tin-  Bpring  is  first  found,  or  through  which  it  is 
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transmitted,  from  draining  his  land  for  the  proper  cultivation  of 
the  soil ;  and  thus,  by  an  act  which  is  voluntary  on  his  part,  and 
which  may  be  entirely  unsuspected  by  his  neighbour,  he  may 
impose  on  such  neighbour  the  necessity  of  bearing  a  heavy 
expense,  if  the  latter  has  erected  machinery  for  the  purposes  of 
mining  aud  discovers  when  too  late,  that  the  appropriation  of 
the  water  has  already  been  made.  Further,  the  advantage  on 
one  side,  and  the  detriment  to  the  other,  may  bear  no  proportion. 
The  well  may  be  sunk  to  supply  a  cottage,  or  a  drinking-place  for 
cattle  ;  whilst  the  owner  of  the  adjoining  land  may  be  prevented 
from  winning  metals  and  minerals  of  inestimable  value.  And, 
lastly,  there  is  no  limit  of  space  within  which  the  claim  of  right 
to  an  underground  spring  can  be  confined :  in  the  present  case 
the  nearest;  coal-pit  is  at  the  distance  of  half  a  mile  from  the  well ; 
it  is  obvious  the  law  must  equally  apply  if  there  is  an  interval  of 
many  miles. 

"  Considering,  therefore,  the  state  of  circumstances  upon  which 
the  law  is  grounded  in  the  one  case  to  be  entirely  dissimilar  from 
those  which  exist  in  the  other ;  and  that  the  application  of  the 
same  rule  to  both  would  lead,  in  many  cases,  to  consequences  at 
once  unreasonable  and  unjust ;  we  feel  ourselves  warranted  in 
holding,  upon  principle,  that  the  case  now  under  discussion 
does  not  fall  within  the  rule  which  obtains  as  to  surface  streams, 
nor  is  it  to  be  governed  by  analogy  therewith. 

"  No  case  has  been  cited  on  either  side  bearing  directly  on  the 
subject  in  dispute.  The  case  of  Cooper  v.  Barber  (a),  which 
approaches  the  nearest  to  it,  seems  to  make  against  the  pro- 
position contended  for  by  the  plaintiff.  In  that  case  the  de- 
fendant had  for  many  years  penned  back  a  stream  for  the  purpose 
of  irrigation,  in  consequence  of  which  the  water  had  percolated 
through  a  porous  and  gravelly  soil  into  the  plaintiff's  land ;  but 
as  this  percolation  had  been  insensible,  and  unknown  by  the 
plaintiff  until  the  land  was  applied  for  building  purposes,  the 
Court  held,  that  the  defendant  had  gained  no  right  thereby,  so  as 
to  justify  its  continuance.  The  case  of  Partridge  v.  Scott  (b)  is 
an  authority  to  show,  that  a  man,  by  building  a  house  on  the 
extremity  of  his  own  land,  does  not  thereby  acquire  any  right  of 
easement,  for  support  or  otherwise,  over  the  adjoining  land  of  his 
neighbour.     It  is  said  in  that  case,  '  he  has  no  right  to  load  his 
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own  soil,  so  as  to  make-  it  require  the  support  of  that  of  his 
neighbour,  unless  he  has  some  grant  to  that  effect.'  It  must 
follow,  by  parity  of  reason,  that,  if  he  digs  a  well  in  his  own 
land  so  close  to  the  soil  of  his  neighbour,  as  to  require  the  sup- 
port of  a  rib  of  clay  or  of  stone  in  his  neighbour's  land,  to  retain 
the  water  in  the  well,  no  action  would  lie  against  the  owner  of  the 
adjacent  land  for  digging  away  such  olay  or  stone,  which  is  his 
own  property]  and  thereby  letting  out  the  water;  and  it  would 
seem  to  make  no  difference  as  to  the  legal  rights  of  the  parties,  if 
the  well  stands  some  distance  within  the  plaintiff's  boundary,  and 
the  digging  by  the  defendant,  which  occasions  the  water  to  flow 
from  the  well,  is  some  distance  within  the  defendant's  boundary ; 
which  is,  in  substance,  the  very  case  before  us. 

"The  Roman  law  forms  no  rule,  binding  in  itself,  upon  the 
subjects  of  these  realms  ;  but  in  deciding  a  case  upon  principle, 
where  no  direct  authority  can  be  cited  from  our  books,  it  affords 
no  small  evidence  of  the  soundness  of  the  conclusion  at  which  we 
have  arrived,  if  it  proves  to  be  supported  by  that  law,  the  fruit  of 
the  researches  of  the  most  learned  men,  the  collective  wisdom  of 
ages  and  the  groundwork  of  the  municipal  law  of  most  of  the 
countries  in  Europe. 

"  The  authority  of  one  at  least  of  the  learned  Roman  lawyers 
appears  decisive  upon  the  point  in  favour  of  the  defendants  ;  of 
some  others  the  opinion  is  expressed  with  more  obscurity.  In  the 
Digest,  lib.  39,  tit.  3,  De  aqua  et  aquas  pluvia)  arcenda3,  s.  12, 
'  Denique  Marcellus  scribit,  Cum  eo,  qui  in  suo  fodiens  vicini 
fontem  avertit,  nihil  posse  agi,  nee  de  dolo  actionem  :  et  sane  non 
debet  habere,  si  non  animo  vicino  nocendi,  sed  suuni  agrum 
meliorem  faciendi,  id  fecit/ 

"  It  is  scarcely  necessary  to  say,  that  we  intimate  no  opinion 
whatever  as  to  what  might  be  the  rule  of  law,  if  there  had  been 
an  uninterrupted  user  of  the  right  for  more  than  the  last  twenty 
years  ;  but,  confining  ourselves  strictly  to  the  facts  stated  in  the 
bill  of  exceptions,  we  think  the  present  case,  for  the  reasons 
above  given,  is  not  to  bo  governed  by  the  law  which  applies  to 
rivers  and  flowing  streams,  but  that  it  rather  falls  within  thai 
principle,  whi<  to  the  owner  of  the  soil  all  that  lies  beneath 

its  surface;  that  the  land  immediately  below  is  his  property, 
whether  it  is  solid  rock,  or  porous  ground,  or  venous  earth,  or 
part  soil,  part  water;  that  the  person  who  owns  the  surface 
may  dig  therein,  and   apply  all    that   is  there   found  to   his  own 
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purposes  at  his  free  will  and  pleasure  ;  and  that  if,  in  the  exercise     Percolating 
of  such  right,  he  intercepts  or  drains  off  the  water  collected  from   .      water, 
underground  springs  in  his  neighbour's  well,  this  inconvenience       A/1""  v- 
to  his  neighbour  falls  within  the  description  of  damnum  absque 
injuria,  which  cannot  become  the  ground  of  an  action. 

"  We  think,  therefore,  the  direction  given  by  the  learned  judge 
at  the  trial  was  correct,  and  that  the  judgment  already  given  for 
the  defendants  in  the  Court  below  must  be  affirmed.  Judgment 
affirmed." 

Though  the  Court  studiously  abstained  from  giving  any  opinion 
as  to  what  their  judgment  would  have  been  had  the  well  been 
shown  to  be  antient,  the  arguments  the  judges  advance  seem  to 
show  that  the  antiquity  of  the  well  would  not  have  forfeited  the 
right ;  [and  the  principle  of  the  decision  of  the  House  of  Lords 
in  Chasemore  v.  Richards,  post,  has  settled  the  point. 

In  Dickinson  v.  Grand  Junction  Canal  Company  (a),  the  Court 
of  Exchequer  laid  down  that  an  action  would  lie  against  a  land- 
owner for  digging  a  well  and  so  preventing  subterraneous  water 
from  reaching  a  natural  surface  stream,  which  it  would  otherwise 
have  reached,  and  this  whether  the  water  was  part  of  an  under- 
ground watercourse,  or  would  have  reached  the  stream  by  perco- 
lation through  the  intervening  strata ;  but  this  opinion  has  been 
overruled  by  the  decision  of  the  House  of  Lords  in  Chasemore  v. 
Richards  (6),  affirming  the  judgment  of  the  Court  of  Exchequer 
vChamber  (c).  The  facts  of  that  case  appear  from  the  opinion  of 
the  judges,  which  was  acted  on  by  the  House  of  Lords.  That 
opinion  was  as  follows  : — 

"  It  appears  by  the  facts  that  are  found  in  this  case,  that  the   Opinion  of 
plaintiff  is  the  occupier  of  an  antient  mill  on  the  river  Wandle,    challnwrlv! 
and  that  for  more  than  sixty  years  before  the  present  action  he   R^hards. 
and  all  the  preceding  occupiers  of  the  mill  used  and  enjoyed,  as 
of  right,  the  flow  of  the  river  for  the  purpose  of  working  their 
mill.     It  also  appears  that  the  river  Wandle  is,  and  always  has 
been,  supplied,  above  the  plaintiff's    mill,  in   part  by  the  water 
produced  by  the  rainfall  on  a  district  of  many  thousand  acres  in 
extent,  comprising  the  town  of  Croydon  and  its  vicinity.     The 
water  of  the  rainfall  sinks  into  the  ground  to  various  depths,  and 
then  flows  and  percolates  through  the  strata  to  the  river  Wandle, 
part  rising  to  the  surface,  and  part  finding  its  way  underground 
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[in  courses  which  continually  rary.  The  defendant  represents  the 
members  of  the  Local  Board  of  Health  of  Croydon,  who,  for  the 
purpose  of  supplying  the  town  of  Croydon  with  water,  and  for 
other  sanitary  purposes,  sank  a  well  in  their  own  land  in  the  town 
of  Croydon,  and  about  a  quarter  of  a  mile  from  the  river  Wandle; 
and  pumped  up  large  quantities  of  water  from  their  well  for  the 
supply  of  the  town  of  Croydon  ;  and  by  means  of  the  well  and  the 
pumping,  the  local  board  of  health  did  divert,  abstract,  and  inter- 
cept underground  water,  but  underground  water  only,  that 
otherwise  would  have  flowed  and  found  its  way  into  the  river 
Wandle,  and  so  to  the  plaintiff's  mill ;  and  the  quantity  so 
:  noted  and  intercepted  was  sufficient  to  be  of  sensible 
value  towards  the  working  of  the  plaintiff's  mill.  The  question 
is,  whether  the  plaintiff  can  maintain  an  action  against  the 
defendant  for  this  diversion,  abstraction,  and  interception  of  the 
underground  water. 

u  The  law  respecting  the  right  to  water  flowing  in  definite, 
visible  channels  may  be  considered  as  pretty  well  settled  by 
several  modern  decisions,  and  is  very  clearly  enunciated  in  the 
judgment  of  the  C  of    Exchequer  in  the  case  of  Embrey  v. 

■  :he  law,  as  laid  down  in  those  cases,  is  inap- 
plicable to  the  case  of  subterranean  water  not  flowing  in  any 
definite  channel,  nor  indeed  at  all,  in  the  ordinary  sense,  but  per- 
colating or  oozing  through  the  soil,  more  or  less,  according  to 
the  quantity  of  rain  that  may  chance  to  fall.  The  inapplicability 
of  the  general  law,  respecting  rights  to  water,  to  such  a  case,  has 
been  recognized  and  observed  upon  by  many  judges  whose 
opinions  are  of  the  greatest  weight  and  authority.  In  the  case 
of  21  \  Tayl  r  I  .  Baron  Parke,  in  the  course  of  delivering 

judgmet*  -e  of  common  surface  water  flowing 

in  no  definite  channel,  though  contributing  to  the  supply  of  the 
plaintiffs  mill.  The  water  having  no  definite  course,  and  the 
supply  not  being  constant,  the  plaintiff  is  not  entitled  to  it.  The 
right  to  have  a  stream  running  in  its  natural  direction  does  not 
depend  upon  a  supposed  grant,  but  is  jure  naturae.' 

"  In  delivering  the  judgment  of  the  Court  of  Exchequer  in  the 
subsequent  c  erson 

"er  falling  from  heaven,  and  shed  upon 
the  surface  of  a  hill,  at  the  foot  of  which  a  brook  runs,  must,  by 


- '  Exch.  Re; 

s55.ll] 


.    '  ■    11  Eich.  Bep.  602, 615. 
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[the  natural  force  of  gravity,  find  its  way  to  the  bottom,  and  so 
into  the  brook  ;  but  this  does  not  prevent  the  owner  of  the  land 
on  which  it  falls  from  dealing  with  it  as  he  may  please,  and 
appropriating  it.  He  cannot  do  so  if  the  water  has  arrived  at 
and  is  flowing  in  some  definite  channel.  There  is  here  no 
watercourse  at  all/ 

"  In  the  earlier  case  of  Acton  v.  Blundell  (a),  the  Court  of 
Exchequer  Chamber  was  of  opinion  that  the  owner  of  the  surface 
might  apply  subterranean  water  as  he  pleased,  and  that  any 
inconvenience  to  his  neighbour  from  so  doing  was  damnum 
absque  injuria,  and  gave  no  ground  of  action. 

"  There  is  no  case  or  authority  of  which  I  am  aware  that  can 
be  cited  in  support  of  the  position  contended  for  by  the  plaintiff, 
or  in  which  the  right  to  subterranean  percolating  water  adverse 
to  that  of  the  owner  of  the  soil  came  in  question,  except  the  nisi 
prius  case  of  Balston  v.  Bensted  (b),  and  Dickinson  v.  The  Grand 
Junction  Canal  Co7npany  (c). 

"  In  the  first  of  these  cases,  Lord  Ellenborough  is  reported  to 
have  expressed  an  opinion  that  twenty  years'  enjoyment  of  the 
use  of  water  in  any  manner  afforded  an  exclusive  presumption  of 
right.  This  opinion  amounted  only  to  the  dictum  of  an  eminent 
judge,  followed  by  no  decision  upon  the  point,  for  the  case  ended 
in  the  withdrawal  of  a  juror,  and  is  directly  at  variance  with  the 
judgment  of  the  Court  of  Exchequer  in  the  other  case,  upon 
which  the  plaintiff  relies,  of  DicMnson  v.  The  Grand  Junction 
Canal  Company,  in  which  the  Court  declared  (d)  '  that  the  right 
to  have  a  stream  running  in  its  natural  course  is  not  by  a  pre- 
sumed grant  from  long  acquiescence  on  the  part  of  the  riparian 
proprietors  above  and  below,  but  is  ex  jure  naturas,  and  an  in- 
cident of  property  as  much  as  the  right  to  have  the  soil  itself  in 
its  natural  state,  unaltered  by  the  acts  of  a  neighbouring  pro- 
prietor, who  cannot  dig  so  as  to  deprive  it  of  the  support  of  his 
land/ 

"In  the  case  of  Diclcinson  v,  The  Grand  Junction  Canal  Com- 
pany, the  very  question  now  before  your  Lordships'  house  arose, 
and  that  case  is  relied  upon  by  the  plaintiff  as  a  decisive  authority 
in  his  favour.  The  Court  of  Exchequer  was  of  opinion  that  the 
company,  by  digging  a  well  and  pumping  out  the  water,  and  so 
intercepting  and  diverting  underground  and  percolating  water 


Percolating 
water. 

Chasemore  v. 
Richards, 


(a)  1843,  12  Mee.  A  Wels.  324. 

(b)  1808,  1  Camp.  463. 


(c)   1852.  7  Exch.  Rep.  282. 
(./)  7  Exch.  Rep.  299. 
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[which  would  otherwise  have  gone  into  a  stream  which  flowed 
to  the  plaintiff's  mill,  and  was  applied  to  the  working  of  it,  had 
become  liable  to  an  action  for  the  infringement  of  a  right  at 
common  law.    In  the  Bame  judgment,  however,  the  Court  refers  (a) 
to  the  case  of  Acton  v.  Blundell  apparently  with  approbation,  and 
observes,  '  that  the  existence  and  state  of  underground  water  is 
generally  unknown  before  a  well  is  made;  and  after  it  is  made 
there  is  a  difficulty  in  knowing  certainly  how  much,  if  any,  of  the 
water  of   the  well,   when  the   ground   was   in  its  natural   state, 
belonged  to  the  owner  in  right  of  his  property  in  the  soil,  and 
how  much    belonged   to    his   neighbour.       These   practical    un- 
certainties make  it  very  reasonable  not  to  apply  the  rules  which 
regulate  the  enjoyment  of  streams  and  waters  above  ground  to 
subterranean  waters.'     But  the  Court,  without  at  all  adverting  to 
this  distinction  which  it  had  adopted,  treated  the  case  of  under- 
ground percolating  water  as  governed  by  the  same  rules  as  would 
obtain  in  the  case  of  visible  streams  and  watercourses  above 
ground;  and  no  remark  or  comment  was  made  or  reason  assigned 
by  the  Court  for  arriving  at  a  conclusion  which  not  only  does  not 
seem  warranted  by  the  premises  previously  adopted,  but  is  in 
effect  hardly  consistent  with  them.     The  plaintiff  in  that  case 
was  held  to  have  a  cause  of  action,  independently  of  any  infringe- 
ment of  a  right  at  common  law,  by  reason  of  the  breach  of  an 
agreement  between  the  parties  and  of  an  Act  of  Parliament ;  and 
a  decision  upon  the  right  at  common  law  seems  not  to  have  been 
necessary  for  determining  the  suit  between  the  parties.     These 
considerations  greatly  weaken  the  effect  of  the  case  of  Dickinson 
v.  'Die   Grand  Junction  Canal  Company,  as  an  authority  against 
the  defendant   upon  the   point  now  in   question ;    but  it   is  an 
authority  in  his  favour  to  show  that  a  right  to  water  is  not  by  a 
presumed  grant  from  long  acquiescence,  but,  if  it  exists  at  all,  is 
jure  natures,  and  that  the  rules  of  law  that  regulate  the  rights  of 
parties  to  the  use  of  water  are  hardly,  or  rather  not  at  all,  applic- 
able to  the  case  of  waters  percolating  underground. 

"  in  such  a  case  as  the  present,  is  any  right  derived  from  the 
use  of  the  water  of  the  river  Wandle  for  upwards  of  twenty  years 
for  working  the  plaintiff's  mill?  Any  such  right  against  another, 
founded  upon  length  of  enjoyment,  is  supposed  to  have  originated 
in  some  grant  whicli  is  presumed  from  the  owner  of  what  is  some- 


(«)  7  Exch.  Hep.  300. 
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[times  called  the  servient  tenement.  But  what  grant  can  be 
presumed  in  the  case  of  percolating  waters,  depending  upon  the 
quantity  of  rain  falling  or  the  natural  moisture  of  the  soil, 
and  in  the  absence  of  any  visible  means  of  knowing  to  what 
extent,  if  at  all,  the  enjoyment  of  the  plaintiff's  mill  would  be 
affected  by  any  water  percolating  in  and  out  of  the  defendant's 
or  any  other  land?  The  presumption  of  a  grant  only  arises 
where  the  person  against  whom  it  is  to  be  raised  might  have  pre- 
vented the  exercise  of  the  subject  of  the  presumed  grant ;  but 
how  could  he  prevent  or  stop  the  percolation  of  water  ?  The 
Court  of  Exchequer,  indeed,  in  the  case  of  Dickinson  v.  The 
Grand  Junction  Canal  Company,  expressly  repudiates  the  notion 
that  such  a  right  as  that  in  question  can  be  founded  on  a  pre- 
sumed grant,  but  declares  that  with  respect  to  running  water  it  is 
jure  naturae.  If  so,  a  fortiori,  the  right,  if  it  exists  at  all,  in  the 
case  of  subterranean  percolating  water,  is  jure  naturas,  and  not  by 
presumed  grant,  and  the  circumstance  of  the  mill  being  ancient 
would  in  that  case  make  no  difference. 

"  The  question  then  is,  whether  the  plaintiff  has  such  a  right 
as  he  claims  jure  naturae  to  prevent  the  defendant  sinking  a  well 
in  his  own  ground  at  a  distance  from  the  mill,  and  so  absorbing 
the  water  percolating  in  and  into  his  own  ground  beneath  the 
surface,  if  such  absorption  has  the  effect  of  diminishing  the 
quantity  of  water  which  would  otherwise  find  its  way  into  the 
river  Wandle,  and  by  such  diminution  affects  the  working  of  the 
plaintiff's  mill.  It  is  impossible  to  reconcile  such  a  right  with 
the  natural  and  ordinary  rights  of  landowners,  or  to  fix  any 
reasonable  limits  to  the  exercise  of  such  a  right.  Such  a  right 
.as  that  contended  for  by  the  plaintiff  would  interfere  with,  if  not 
prevent,  the  draining  of  land  by  the  owner.  Suppose,  as  it  was 
put  at  the  bar  in  argument,  a  man  sank  a  well  upon  his  own  land, 
and  the  amount  of  percolating  water  which  found  a  way  into  it 
had  no  sensible  effect  upon  the  quantity  of  water  in  the  river 
which  ran  to  the  plaintiff's  mill,  no  action  would  be  maintainable  ; 
but  if  many  landowners  sank  wells  upon  their  own  lands,  and 
thereby  absorbed  so  much  of  the  percolating  water,  by  the  united 
effect  of  all  the  wells,  as  would  sensibly  and  injuriously  diminish 
the  quantity  of  water  in  the  river,  though  no  one  well  alone  would 
have  that  effect,  could  an  action  be  maintained  against  any  one 
of  them,  and,  if  any,  which — for  it  is  clear  that  no  action  could 
be  maintained  against  them  jointly  ? 
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["  In  the  course  of  the  argument  one  of  your  lordships  (Lord 
Brougham)  adverted  to  the  French  Artesian  well  at  the  Abattoir 
de  Grenelle,  which  was  said  to  draw  part  of  its  supplies  from  a 
distance  of  forty  miles,  but  underground,  and,  as  far  as  is  known, 
from  percolating   water.      In  the  present  case  the  water  which 
finds  its  way  into  the  defendant's  well  is  drained  from,  and  perco- 
lates through,  an  extensive  district,  but  it  is  impossible  to  say 
how  much   from  any  part.     If  the  rain  which  has  fallen  may  not 
be  intercepted  whilst  it  is  merely  percolating  through  the  soil,  no 
man  could  safely  collect  the  rain  water  as  it  fell  into  a  pond  ;  nor 
would  he  have  a  right  to  intercept  its  fall,  before  it  reached  the 
ground,  by  extensive  roofing,  from  which  it  might  be  conveyed  to 
tanks,  to  the  sensible  diminution  of  water  which  had,  before  the 
erection  of  such  impediments,  reached  the  ground  and  flowed  to 
the  plaintiff's  mill.     In  the  present  case  the  defendant's  well  is 
only  a  quarter  of  a  mile  from  the  river  Wandle  ;  but  the  question 
would  have  been  the  same  if  the  distance  had  been  ten  or  twenty 
or  more  miles  distant,  provided  the  effect  had  been  to  prevent 
underground   percolating    water   from  finding  its  way  into   the 
river,  and  increasing  its  quantity,  to  the  detriment  of  the  plain- 
tiff's mill.     Such  a  right  as  that  claimed   by  the  plaintiff  is  so  in- 
definite and  unlimited  that,  unsupported  as  it  is  by  any  weight  of 
authority,  we  do  not  think  that  it  can  be  well  founded,  or  that  the 
present  action  is  maintainable;   and  we  therefore  answer   your 
lordships'  question  in  the  negative." 

The  judgment  of  the  House  of  Lords  was  in  favour  of  the 
defendant,  and  affirms  the  principles  laid  down  in  the  above 
opinion  (a). 

The  principle  of  Acton  v.  Blundell  applies  to  the  case  of 
draining  off  the  water  already  collected  in  a  well,  and  not  merely 
to  that  of  intercepting  the  water  which  would  otherwise  have  fol- 
lowed into  it.  See  the  case  of  Neiv  River  Company  v.  Johnson  (b)y 
in   which    it  was   attempted    without  success  to  distinguish  the 


(<i)  The  question  sometimes  arises, 
■whether  a  man  is  liable,  not  for  inter- 
cepting,  but  for  i  of  sub- 

terranean   water    into    his    neighbour's 
laod.  v.  Ki  nrick 

(1849),  7  C.  II-  515,  ami  other  cases  on 
the  law  of  negligence. 
(/.)  L8I 

(I860     -   '•>tT.   11";  on  appeal, 
1    Dfl   G.,  F.  a  J.  529),  according  to  the 


report,  it  might  be  supposed  that  the 
Vice-Chancellor  was  of  opinion,  tl  at 
the  (|iie8tion,  whether  the  principles 
established    by   Cha  •  v.  / 

an-  applicable  to  a  particular  < 
affected  by  the  distance  through  which 
the  water  would  have  to  percolate  be- 
fore reaching  the  plaintiff's  land  ;  but  if, 
is  impossible  to  reconcile  this  view  with 
the  existing  authorities,  and  probably 
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[two  cases,  and  so  to  narrow  the  effect  of  the  authorities  already     Percolating 

.,    j  water, 

cited. 

It  results  from  the  series  of  authorities  already  referred  to,  that  Conclu810u- 
no  action  will  lie  against  a  man  who,  by  digging  wells  or  cutting 
drains  in  his  own  land,  thereby  drains  his  neighbour's  land  also, 
whether  by  intercepting  the  flow  of  the  water  percolating  through 
the  pores  of  the  soil,  and  which,  but  for  such  digging  or  draining 
would  have  reached  his  neighbour's  land,  or  by  causing  the  water 
already  collected  in  fact  on  his  neighbour's  soil  to  percolate  away 
from  and  out  of  it. 

"  The  percolating  water  below  the  surface  of  the  earth  is  a 
common  reservoir  or  source  in  which  nobody  has  any  property, 
but  of  which  everybody  has,  as  far  as  he  can,  the  right  of  appro- 
priating the  whole"  (a). 

The  same  law  applies  where  the  surface  and  the  mines  beneath  Drainage  by 
it  belong  to  different  owners,  and  where  the  surface  has  been 
granted  and  the  mines  retained.  The  owner  of  the  mine  is  not 
responsible  if,  in  working  the  mines,  he  drains  the  water  from 
the  surface.  "  The  grant  of  the  surface  cannot  carry  with  it  more 
than  the  absolute  ownership  of  the  entire  soil  would  include. 
The  absolute  ownership  is  held  not  to  include  a  right  to  be  pro- 
tected from  loss  of  water  by  percolation  into  openings  made  in 
the  soil  of  the  neighbouring  owner.  How  then  can  the  grant  of 
the  surface  only  be  held  to  include  such  a  protection  ?  To  hold 
otherwise  might  not  improbably  result  in  rendering  the  reserva- 
tion of  mines  and  minerals  wholly  useless.  Percolation  of  water 
into  mines  is  an  almost  necessary  incident  of  mining.  And  if  the 
grant  of  the  surface  carries  with  it  a  right  to  be  protected  from 
any  loss  of  surface  water  by  percolation,  the  owner  of  the  surface 
would  hold  the  owner  of  the  mines  at  his  mercy  ;  for  he  would  be 
entitled  by  injunction  to  inhibit  the  working  of  mines  at  all.  It 
is  not  at  variance  with  this  view  that  the  case  of  Whitehead  v. 
Parks  (b)  was  decided,  because  in  that  case  there  was  a  lease  and 
a  distinct  grant  of  the  injured  springs  eo  nomine  "  (c). 


it  would  be  found  that  the  opinion  ex-  (a)  Per  Brett,  M.   R.,  in    Ballard  v. 

pressed  by  his  Honor  on  that  part  of  the  Tomliuson  (1885),  L.  R.  29  Ch.  Div.  at 

case  amounted   really  to  a  finding  of  p.   121.     Cf.   R.  v.  Metropolitan  Board 

fact,  that  the  interruption  complained  (1863),  3  B.  &  S.  710;  Mayor  of  Brad- 

of  was  like  that  of  the  interruption  of  ford  v.  Pickles,  L.  R.  (1895),  A.  C.  587. 

a  natural  stream  at  its  very  source  (see  (b)   1858,  2  H.  &  N.  870. 

ante,  p.  249) ;    but   whether   the  facts  (c)    Ballacorkish,    fyc.    Company    v. 

would  justify  such  a  findiDg  is  a  ques-  Harrison  (1873),  L-  R-  5  P-  C.  49. 
tion  which  cannot  be  here  discussed. 
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[Where  land  was  granted  for  building  subject  to  a  chief  rent, 
and  cottages  were  built  upon  it,  and  the  owner  afterwards  granted 
the  adjacent  land  to  the  builders  of  a  church,  whose  excavations 
so  far  drained  the  land  on  which  the  cottages  stood  that  the  soil 
subsided  and  they  became  cracked  and  damaged,  the  church 
builders  were  held  not  responsible.  The  Court  said,  "  although 
there  is  no  doubt  that  a  man  has  no  right  to  withdraw  from  his 
neighbour  the  support  of  adjacent  soil,  there  is  nothing  at  common 
law  to  }H'  rent  his  draining  that  soil  if  for  any  reason  it  becomes 
necessary  or  convenient  for  him  to  do  so.  It  may  indeed  be,  that 
when  one  grants  land  to  another  for  some  special  purpose, — for 
building  purposes,  for  example, — then  since,  according  to  the  old 
maxim,  a  man  cannot  derogate  from  his  own  grant,  the  grantor 
cannot  do  anything  whatever  with  his  own  land  which  might  have 
the  effect  of  rendering  the  land  granted  less  fit  for  the  special 
purpose  in  question  than  it  otherwise  might  have  beeu."  They 
held  that  there  was  nothing  in  the  grant  to  the  plaintiff  to 
warrant  the  inference  of  an  implied  condition  to  prevent  the 
defendant  from  doing  with  the  adjacent  land  what  was  incidental 
to  its  ordinary  use,  viz.,  draining  it  in  order  to  render  it  more 
capable  of  being  adapted  to  building  purposes  (a). 

But,  although  a  man  is  not  bound  to  prevent  the  water  perco- 
lating through  his  land  from  coming  to  his  neighbour,  or  may 
drain  the  water  from  his  neighbour's  land,  he  cannot  foul  the 
water  percolating  from  his  land  to  his  neighbour's  injury  (6). 

A  grant  of  all  streams  of  water  that  might  be  found  in  land, 
when  at  the  time  of  the  grant  there  was  but  one  stream  and 
several  wells,  was  held  to  include  the  underground  water  in  the 
land ;  the  grantor  could  not,  nor  could  any  one  claiming  under 
him,  do  anything  the  effect  of  which  could  be  to  drain  such 
underground  water  from  the  land  (c). 

But  a  grant  of  an  artificial  watercourse  as  shown  in  a  plan, 
with  the  stream  and  springs  flowing  into  or  feeding  the  same, 
has  been  held  to  be  a  grant  of  the  artificial  channel  and  of  the 
definite  springs  and  streams  feeding  it,  and  of  such  other  water 


(   )  P  v.  Eodkiix     •■    (1869), 

L.  i:. 

•  8),  1"  B.  L.  :i:i:i. 
As  to  subsidence  caused  by  t  be  pumping 
of  brine,  see  the  Brine  Pumping  (Com- 
pensation for  Subsidence;  At,  L89L 

(b)  Wood  v.    Wu'i  ',  below,   p,  l'77  ; 


,    n  v.  i.    lor  {  1868),   I   B 
229;    W  I  )vwnh  (1H67),  17 

L.  T.,  N.  S.  190;  ..  Tomlinson 

(.1886),  2'J  Ch.  Div.  115. 

(,  l   Whit  s  (1858),  2  E.& 

N.  870. 
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[as  should  run  into  and  down  the  channel  as  it  stood,  and  not     Percolating 
to  justify  the  grantees  in  enlarging  the  channel  so  as  to  carry  _ 
off  more  water  (a).] 

By  the  civil  law  every  man  had  a  right  to  dig  in  his  own  land   civil  law- 
for  the  purpose  of  improving  it,  although  he  should  thereby  in- 
tercept the  water,  which  supplied  his  neighbour's  fountain  (/>). 

With  regard  to  watercourses  altogether  artificial,  there  seems  Artificial 
no  reason  to  doubt  that  the  long-continued  submission  of  the 
servient  owner  to  the  discharge  of  water  upon  his  tenement,  or 
to  the  conducting  of  it  through  his  land  by  the  owner  of  the 
dominant  tenement,  will  confer  the  right  to  continue  the  dis- 
charge of  the  water,  or  to  continue  to  receive  the  supply  of  it, 
that  is,  to  continue  to  receive  the  supply  of  it  through  the  land 
of  the  servient  owner  (c). 

A  question  of  much  greater  difficulty  arises  in  the  case  of  a  .Right  to 
discharge  of  water,  when  the  servient  owner  seeks  to  compel  the 
dominant  to  continue  it,  and  to  prevent  him  from  altering  its 
course,  and  thus  attempts  to  invert  their  relative  positions,  and/ 
himself  to  become  dominant. 

The  chief  objection  to  such  a  claim  is,  that  there  is  no  sub- 
mission (patientia)  by  the  dominant  owner  to  the  enjoyment  of 
the  water  had  by  the  servient — he  discharges  the  water  for  his 
own  convenience,  and  to  what  use  the  other  may  apply  it  when 
so  discharged  is  immaterial  to  him — he  has  no  means  of  prevent- 
ing such  an  application  but  by  discontinuing  the  discharge,  and 
thus  depriving  himself  of  the  benefit  of  his  own  easement. 

It  may  be  said  that,  according  to  this  argument,  the  party  dis- 
charging the  water  could  acquire  no  right  where  the  other  party 


receive  water. 


(a)  Taylor  v.  Corporation  of  St.  Helens  Vide  etiam  Dig.  39,2,  24,  §  12,  de 
(1877),   L.    R.    6    Ch.    Div.    264.      Cf.  damno  infecto. 

McNab  v.  Robertson,  L.  R.  (1897),  A.  C.  (c)  Since  the  first  edition  of  this  book 

129.  it  has  been  so  laid  down  in  Magor   v. 

(b)  Marcellus  scribit,  Cum  eo,  qui  in  Chadwick  (1840),  11  A.  &  E.  571,  [which 
suo  fodiens  vicini  fontem  avertit,  nihil  on  this  point  is  not  touched  by  Wood  v. 
posse  agi,  nee  de  dolo  actionem;  et  Waud  (1849),  3  Exch.  748.  And  to  the 
sane  non  debet  habere,  si  non  ammo  same  effect  are  Drewett  v.  Sheard  (1836), 
vicino  nocendi,  sed  suum  agram  melio-  7  C.  &  P.  465 ;  Sutcliffe  v.  Booth  (1863), 
rem  faciendi,  id  fecit.— Dig.  39,  3,  1,  9  Jur.,  N.  S.  1037,  32  L.  J.,  Q.  B.  136 ; 
§  12,  de  aq.  et  aq.  pi.  arc.  Ivimey  v.  Stocker  (1866),   L.  R.  1   Ch. 

Si  in  meo  aqua  irrumpat,  quas  ex  tuo  396;  Holker  v.  Porritt  (1875),  L.  R.  10 

f undo  venas  habeat ;  sieasvenas  incide-  Exch.    59;    Bameshur   Pershad  Narain 

ris,  et  ob  id  desieret  ad  me  aqua  perve-  Singhy.KoonjBehariPattuk  (1878), L.R. 

nire,  tu  non  videris  vi  fecisse,  si  nulla  4  App.  Cas.  121 ;  and  Roberts  v.  Bichards 

servitus  mihi  eo  nomine  debita  fuerit ;  (1881),  50  L.  J.,  Ch.  297 ;  see  51  L.  J., 

necinterdicto'Quodviautclam'teneris.  Ch.  944.     Cf.  Kensit  v.  Cheat  Eastern 

—Dig.  39,  3,  21.  Raihvay  (1884),  L.  R.  27  Ch.  Div.  122.] 


4  fell. 


270  PABTICULAB    EASEMENTS. 

Right  to  immediately  on  receiving  it  applied  it  to  some  useful  purpose — 
receive  water.  ^  ^  iatter  jm(j  subtnitte>l  to  it  only  because  it  was  advantageous 
to  himself.  The  answer  to  this  objection  is,  that  there  is  a  sub- 
mission by  the  receiving  party,  which  does  not  exist  in  the  case 
of  the  discharging  party.  The  active  step,  the  immission  of 
water,  is  the  act  of  the  latter.  It  is  optional  with  the  servient 
owner  to  submit  to  the  immission  or  to  oppose  it.  The  motives 
which  influence  him  to  do  one  or  the  other  are  immaterial.  The 
real  inquiry  in  such  cases  must  be  by  whose  act  the  water  was 
first  caused  to  flow. 

Supposing  it  to  be  unknown  by  which  party  the  flow  of  water 
was  caused,  and  that  the  flow  is  beneficial  to  the  owners  of  both 
tenements, — to  the  one  by  the  discharge,  to  the  other  by  the  use 
to  which  he  puts  the  water  on  receiving  it, — it  would  probably 
be  presumed  that  a  reciprocal  easement  did  exist. 
v.  The  important  case  of  Arkwright  v.  Gell  (a)  turned  upon  the 
right  of  the  party  receiving  water  drained  from  a  mine,  to  com- 
pel the  owners  of  the  mine  to  continue  such  discharge.  The 
Court  decided  that  no  such  right  existed  in  that  case. 

"  The  plaintiffs  in  this  case,"  said  Lord  Abinger,  on  delivering 
the  judgment  of  the  Court  of  Exchequer,  in  the  case  of  Ark- 
wright v.  Gcll,  "  are  the  occupiers  of  certain  cotton  mills,  at 
Cromford,  in  the  county  of  Derby,  and  complain  of  an  illegal 
diversion,  by  the  defendants,  of  the  water  to  which  they  were  of 
right  entitled  for  the  supply  of  their  mills.  The  defendants  by 
their  pleas  deny  that  right,  and  also  insist  that  they  have  not 
been  guilty  of  any  illegal  diversion.  A  special  case  was  reserved 
on  the  trial,  for  the  opinion  of  the  Court,  stating  a  great  number 
of  documents  and  facts,  upon  which  the  Court  are  not  merely  to 
give  their  judgment  on  matters  of  law,  but  to  take  the  office  of 
the  jury,  by  determining  whether  any  and  what  inferences  of  fact 
ought  to  be  drawn  from  the  facts  stated.  This  course  leads  bo 
cue  great  inconvenience,  as  it  tends  to  confound  the  rule  of  law 
with  an  inference  of  fact  only,  which  inference  might  have  been 
varied  by  a  very  slight  circumstance. 

"  From  the  facts  and  documents,  however,  the  case  appears  to 
be  this  : — In  the  beginning  of  the  last  centur}T,  certain  adven- 
turers had  in  part  constructed,  and  were  proceeding  to  continue 
a  sough,  now  culled   the   Cromford    Sough,  for  the  purpose   of 

l  389,  6  M.  ft  W.  203. 
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draining  a  portion  of  the  mineral  field  in  the  wapentake  of  Ripht  to 
Wirksworth.  How  they  acquired  the  right  to  make  that  sough  roce'v"water- 
is  not  stated;  it  was,  however,  without  doubt,  either  by  virtue  of  ArkwrigM  \. 
the  custom  of  mining  there  prevalent,  or  by  the  express  licence 
of  the  owner  of  the  soil  through  which  it  was  made.  The  ad- 
venturers received  their  remuneration  in  the  shape  of  a  certain 
portion  of  the  ore  raised  from  the  mines  within  the  level  lying 
near  and  benefited  by  the  sough  (technically  called,  within  the 
title  of  the  sough,)  in  consequence  of  an  agreement  with  the 
proprietors  of  the  mines.  The  right  to  this  easement,  with  its 
accompanying  advantages,  appears  to  have  been  the  subject  of 
sale  and  conveyance  in  that  district;  for  in  1738  the  proprietors 
leased  it  for  999  years  for  a  pecuniary  consideration,  with  a 
reservation  by  way  of  rent  of  a  part  of  the  profits.  Mr.  Ark- 
wright,  under  whom  the  plaintiffs  claim,  and  all  whose  rights 
they  may  be  assumed  to  have  had,  by  demise  from  him,  when 
the  cause  of  action  accrued,  became,  in  1836,  the  purchaser  of 
the  reversion  expectant  on  the  determination  of  that  lease,  and 
he  also  acquired  a  portion  of  the  interest  of  the  lessees,  by  a 
conveyance  from  some  of  them.  It  does  not  appear  to  us  that 
this  circumstance  affects  the  question  between  the  parties  to 
this  suit. 

"  After  the  sough  had  been  constructed,  and  a  constant  flow 
of  water  thereby  conducted  from  the  mines,  the  late  Sir  Richard 
Ark wright,  the  father  of  Mr.  Ai-kwright,  obtained,  in  the  year 
1771,  a  lease  for  eighty-four  years,  from  the  lord  of  the  manor  of 
Cromford,  (who,  upon  the  special  case,  is  alleged  to  have  been 
the  owner  of  the  land  through  which  the  Cromford  Sough  was 
made,  and  also  the  owner  of  a  piece  of  land  between  the  mouth 
of  the  sough  and  the  brook  into  which  the  water  was  conveyed,) 
of  that  piece  of  land,  the  brook,  and  the  '  stream  of  water  issuing 
and  coming  from  Cromford  Sough,'  with  the  right  of  erecting 
mills  on  the  piece  of  land.  In  1772,  Sir  Richard  Arkwright 
erected  extensive  cotton  mills  thcreou,  and  in  April,  1789,  he 
purchased  that  land  and  the  fee-simple  in  the  mills  and  the  manor 
of  Cromford,  including  the  lands  through  which  the  Cromford 
Sough  was  made. 

"  In  the  meantime,  another  company  of  adventurers  had  begun 
to  construct  another  mining  sough,  called  the  Meerbrook  Sough, 
on  a  much  lower  level  in  the  adjoining  township  of  Wirksworth. 
The  defendants  represent  and  have  all  the  rights  of  that  com- 
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Right  to  pauy  of  adventurers,  and  must,  like  the  proprietors  of  the  Crom- 
receive  water.  £Qrj  Sough,  be  assumed  to  have  acted,  either  by  virtue  of  a 
; '  v-  mining  custom  or  by  express  licence  of  the  owner  of  the  soil, 
confirmed  by  the  Cromford  Inclosure  Act  in  1802,  and  also  to 
have  had  the  authority,  prior  or  subsequent,  of  the  owners  of 
the  mines  drained  by  that  sough,  and  contributing  a  certain 
portion  of  the  ore  by  way  of  recompense.  These  facts  are  not 
distinctly  found,  but  we  think  we  must  infer  that  such  was  the 
case,  and  consequently  that  the  defendants  stand  in  the  same 
relation  to  the  plaintiffs  as  if  the  owners  of  those  mines  had 
themselves,  with  the  consent  of  the  owner  of  the  soil,  constructed 
the  sough  for  the  purpose  of  freeing  their  mines  from  water  ;  for 
whether  they  made  the  sough  themselves,  or  through  the  agency 
of  the  adventurers,  is  immaterial,  in  1  -\'-'>  the  defendants,  being 
themselves  proprietors  of  mines  drained  by  it,  extended  the 
Meerbrook  Sough,  having  made  an  agreement  with  the  then  pro- 
prietors of  the  Cromford  Sough,  and  of  other  mines  unwatered 
by  it,  and  which  appeared  to  have  been  then  worked  down  to  the 
level  of  that  sough,  for  the  purpose  of  regulating  their  respective 
rights,  and  the  recompense  to  be  paid  by  the  latter  to  the  former 
set  of  adventurers  for  the  benefit  to  be  derived  by  them  by  the 
extension  of  this  sough,  and  the  unwatering  by  means  of  it  of  a 
further  portion  of  their  mineral  field  below  the  level  of  the  former 
sough. 

"  The  new  sough  was,  therefore,  constructed  by  the  consent  of 
some,  if  not  all,  of  those  mine  owners  who  had  formerly  used  the 
Cromford  Sough,  and  in  part  for  their  benefit;  and  this  circum- 
stance places  the  defendants  in  the  same  position  in  respect  to 
the  diversion  of  the  surplus  water  as  if  they  themselves  had  been 
owners  of  part  of  the  mineral  field  formerly  drained  by  the 
Cromford  Sough,  and  were  now  proceeding  to  uu water  a  further 
portion  of  the  same  field  by  means  of  the  new  sough.  When  the 
MeL-rbrook  Sough  was  thus  extended,  the  water  was  found  to  flow 
into  it,  and  flood-gates  were  constructed  at  the  end,  the  closing  of 
which  prevented  the  water  from  finding  its  way  in  that  direction, 
but  which,  when  opened,  let  off  the  water  which  would  otherwise 
have  been  discharged  by  the  Cromford  Sough,  and  thereby  pre- 
vented it  from  flowing  to  the  plaintiff's  mill. 

"In  1825  an  arrangement  was  made  for  the  mutual  accommo- 
dation of  Mr.  Arkwright  and  the  Meerbrook  Sough  proprietors, 
which   was  not  to  affect  their  rights,  and  which,   having  been 
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determined  in  183G,  left  them  in  the  same  situation  as  if  it  had       Right  to 

never  been  made;  and  the  gates  being  removed,  in  order  to  carry  receivewater' 

the  sough  further  in  that  direction,  and  the  water  thereby  diverted    Arbwright  v. 

from  the  plaintiff's  mills,  the  defendants  are  in  the  same  situation 

as  if  no  flood-gates  had  been  made,  and  as  if  in  the  construction 

of  their  sough  for  the  purpose  of  draining  another  portion  of  the 

mineral  field  they  had  broken  the  natural  barrier  which  pent  the 

water  up  and  made  it  flow  through  the  Cromford  Sough,  and  so 

caused  the  water  to  pass  out  at  a  lower  level  through  the  Meer- 

brook  Sough ;  and  the  question  is — whether  the  defendants  by  so 

doing  are  rendered  liable  to  an  action  at  the  suit  of  the  plaintiffs. 

This  question,  which  was  most  elaborately  and  ably  argued  during 

the  last  term,  appears  to  us,  strictly  speaking,  to  be  one  as  much 

of  fact  as  of  law ;  and,  when  the  situation  of  both  parties  is  fully 

understood,  does  not  appear  to  us  to  be  one  of  much  doubt  or 

difficulty. 

"  The  stream  upon  which  the  mills  were  constructed  was  not 
a  natural  watercourse,  to  the  advantage  of  which  flowing  in  its 
natural  course  the  possessor  of  the  land  adjoining  would  be 
entitled,  according  to  the  doctrine  laid  down  in  Mason  v.  Hill  (a) 
and  in  other  cases ;  this  was  an  artificial  watercourse,  and  the 
sole  object  for  which  it  was  made  was  to  get  rid  of  a  nuisance  to 
the  mines,  and  to  enable  their  proprietors  to  get  the  ores  which 
lay  within  the  mineral  field  drained  by  it ;  and  the  flow  of  water 
through  that  channel  was  from  the  very  nature  of  the  case,  of  a 
temporary  character,  having  its  continuance  only  whilst  the  con- 
venience of  the  mine-owners  required  it,  and  in  the  ordinary 
course  it  would  most  probably  cease  when  the  mineral  ore  above 
its  level  should  have  been  exhausted. 

"  That  Sir  Eichard  Arkwright  contemplated  the  discontinuance 
of  this  watercourse,  (if  the  question  of  his  knowledge  in  this  state 
of  things  can  be  material,)  there  is  evidence  in  the  lease  made  in 
1771,  which  contains  a  provision  for  a  supply  from  the  river  in 
the  event  of  the  stream  being  lessened  or  taken  away  by  the  con- 
struction of  another  sough :  and  also  that  such  an  event  was  not 
improbable  appears  from  the  clause  in  the  2nd  Cromford  Canal 
Act,  30  Geo.  3,  c.  56,  s.  4.  What,  then,  is  the  species  of  right  or 
interest  which  the  proprietor  of  the  surface  where  the  stream 
issued  forth,  or  his  grantees,  would  have  in  such  a  watercourse 

(a)  1833,  5  B.  &  Adol.  1. 
G.  19 
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Ripht  to       at  common  law,  and  independently  of  the  effect  of  user  under  the 
leoeiTewatar.    recent  statute  o  &  3  Wfll<  4>  c   7l  ?     He  would  only  have  a  right 

v-  to  use  it  for  any  purpose  to  which  it  was  applicable  so  long  as  it 
continued  there.  A  user  for  twenty  years,  or  a  longer  time,  would 
afford  no  presumption  of  a  grant  of  the  right  to  the  water  in  per- 
petuity ;  for  such  a  grant  would,  in  truth,  be  neither  more  nor 
less  than  an  obligation  on  the  mine-owner  not  to  work  his  mines, 
by  the  ordinary  mode  of  getting  minerals,  below  the  level  drained 
by  that  sough,  and  to  keep  the  mines  flooded  up  to  that  level,  in 
order  to  make  the  flow  of  water  constant,  for  the  benefit  of  those 
who  had  used  it  for  some  profitable  purpose.  How  can  it  be  sup- 
posed that  the  mine-owners  could  have  meant  to  burthen  them- 
selves with  such  a  servitude,  so  destructive  to  their  interests ; 
and  what  is  there  to  raise  an  inference  of  such  an  intention  ? 
The  mine-owner  could  not  bring  any  action  against  the  person 
using  the  stream  of  water,  so  that  the  omission  to  bring  an  action 
could  afford  no  argument  in  favour  of  the  presumption  of  a  grant ; 
nor  could  he  prevent  the  enjoyment  of  that  stream  of  water  by 
any  act  of  his,  except  by  at  once  making  a  sough  at  a  lower  level, 
and  thus  taking  away  the  water  entirely, — a  course  so  expensive 
and  inconvenient  that  it  would  be  very  unreasonable,  and  a  very 
improper  extension  of  the  principle  applied  to  the  case  of  lights, 
to  infer  from  the  abstinence  from  such  an  act  an  intention  to 
grant  the  use  of  the  water  in  perpetuity  as  a  matter  of  right. 

"  Several  instances  were  put  in  the  course  of  the  argument  of 
cases  analogous  to  the  present,  in  which  it  could  not  be  contended 
for  a  moment  that  any  right  was  acquired.  A  steam-engine  is 
used  by  the  owner  of  a  mine  to  drain  it,  and  the  water  pumped 
up  flows  in  a  channel  to  the  estate  of  the  adjoining  landowner, 
and  is  there  used  for  agricultural  purposes  for  twenty  years.  Is 
it  possible  from  the  fact  of  such  a  user  to  presume  a  grant  by  the 
owner  of  the  steam-engine  of  the  right  to  the  water  in  perpetuity, 
so  as  to  burthen  himself  and  the  assigns  of  his  mine  with  the 
obligation  to  keep  a  steam-engine  for  ever,  for  the  benefit  of  the 
landowner  ?  Or  if  the  water  from  the  spout  of  the  eaves  of  a  row 
of  houses  was  to  flow  into  an  adjoining  yard  and  be  there  used  for 
twenty  years  by  its  occupiers  for  domestic  purposes,  could  it  be 
successfully  contended  that  the  owners  of  the  houses  had  con- 
tracted an  obligation  not  to  alter  their  construction  so  as  to  impair 
the  flow  of  water?  Clearly  not:  in  all,  the  nature  of  the  case 
distinctly  shows  that  no  right  is  acquired  as  against  the  owner 
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of  the  property  from  which  the  course  of  water  takes  its  origin  ;       Right  to 

though,  as  between  the  first  and  any  subsequent  appropriator  of   ™ce 

the  watercourse  itself,  such  a  right  may  be  acquired.     And  so,  in    ArklQ^lt  v' 

the  present  case,  Sir  Richard  Arkwright,  by  the  grant  from  the 

owner  of  the  surface  for  eighty-four   years,  acquired  a  right  to 

use  the  stream  as  against  him  ;  and  if  there  had  been  no  grant  he 

would,  by  twenty  years'  user,  have  acquired  the   like  right  as 

ao-ainst  such  owner  ;  but  the  user  even  for  a  much  longer  period, 

whilst  the  flow  of  water  was  going  on  for  the  convenience  of  the 

mines,  would  afford  no  presumption  of  a  grant  at  common  law  as 

against  the  owners  of  the  mines. 

"  It  remains  to  be  considered  whether  the  statute  2  &  3  Will.  4, 
c.  71,  gives  to  Mr.  Arkwright  and  those  who  claim  under  him  any 
such  right,  and  we  are  clearly  of  opinion  that  it  does  not.  The 
whole  purview  of  the  Act  shows  that  it  applies  only  to  such  rights 
as  would  before  the  Act  have  been  acquired  by  the  presumption 
of  a  grant  from  long  user.  The  Act  expressly  requires  enjoyment 
for  different  periods  ' ivithout  interruption'  and  therefore  neces- 
sarily imports  such  a  user  as  could  be  interrupted  by  some  one 
'capable  of  resisting  the  claim; '  and  it  also  requires  it  to  be  '  of 
right.'  But  the  use  of  the  water  in  this  case  could  not  be  the 
subject  of  an  action  at  the  suit  of  the  proprietors  of  the  mineral 
field  lying  below  the  level  of  the  Cromford  Sough,  and  was  inca- 
pable of  interruption  by  them  at  anytime  during  the  whole  period 
by  any  reasonable  mode :  and  as  agiinst  them  it  was  not  '  of 
right ; '  they  had  no  interest  to  prevent  it ;  and  until  it  became 
necessary  to  drain  the  lower  part  of  the  field,  indeed  at  all  times, 
it  was  wholly  immaterial  to  them  what  became  of  the  water  so 
long  as  their  mines  were  freed  from  it. 

"  We  therefore  think  that  the  plaintiffs  never  acquired  any 
right  to  have  the  stream  of  water  continued  in  its  former  channel 
either  by  the  presumption  of  a  grant,  or  by  the  recent  statute,  as 
against  the  owners  of  the  lower  level  of  the  mineral  field,  or  the 
defendants  acting  by  their  authority,  aud  therefore  our  judgment 
must  be  for  the  defendants." 

In  Magor  v.    Ghadwick  (a)    the  plaintiffs  complained  of  the  Magor  v. 
pollution  of  a  stream  running  to  their  brewery.     The  defendants   c  ia 
traversed  the  plaintiffs'  right  to  the  stream.     "  It  appeared  that 
the  stream  or  watercourse  claimed  by  the  plaintiffs  flowed  from 

(a)   1810,  11  A.  &  E.  571. 
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Right  to  the  mouth  of  an  adit,  or  underground  passage,  in  adjoining  lands 
receive  water.  not  belonging  to  the  plaintiffs,  and  which  had  been  originally 
v-  made,  upwards  of  fifty  years  ago,  for  the  purpose  of  clearing  the 
water  from  a  certain  mine  by  the  owner  of  the  mine,  but  that  the 
mine  had  not  been  worked  for  more  than  thirty  years  past ;  that 
after  the  working  was  discontinued  the  plaintiffs  availed  them- 
selves of  the  water  coming  along  this  channel  to  brew  beer,  and, 
after  clearing  the  adit  themselves,  had  for  more  than  twenty  years 
obtained  from  it  pure  water  for  that  purpose,  and  had  erected  a 
brewery  there  at  a  great  expense.  It  was  admitted  that,  at  the 
time  when  the  adit  was  originally  made  and  the  mine  worked,  tin? 
water  must  have  been  unfit  for  the  uses  to  which  the  plaintiffs 
now  applied  it. 

"  The  defendants  were  owners  of  other  mines  (copper  mil 
and  had  lately  used  the  old  adit  for  the  purpose  of  draining  them, 
by  which  the  water  had  again  been  made  foul  and  unfit  for 
brewing.  It  was  not  shown  that  they  were  connected  with  or 
claimed  under  the  owners  of  the  adit  or  mine,  or  of  the  lands 
through  which  it  flowed." 

The  learned  judge  also  stated  to  the  jury  that,  "  in  the  absence 
of  custom,  artificial  watercourses  are  not  distinguished  in  law 
from  such  as  are  natural :  that  the  same  rules  apply  to  them  ; 
and  that  twenty  years'  enjoyment  might  therefore  warrant  the 
jury  in  finding  in  favour  of  the  right." 

The  jury  found  a  verdict  for  the  plaintiffs.  A  rule  nisi  for  a 
new  trial  was  granted,  and  after  argument  the  Court  of  Queen's 
Bench  took  time  to  consider  their  judgment,  which  was  delivered 
by  Lord  Denman.  After  some  prefatory  matter  not  material  to 
this  point,  his  Lordship  proceeded.  "  On  the  argument  for  a  new 
trial,  the  defendants  took  other  ground.  They  said  that  the 
artificial  nature  of  the  adit,  and  the  known  practice  of  all 
the  mineral  districts,  were  strong  evidence,  even  in  the  absence 
of  a  custom,  to  show  that  the  plaintiffs'  enjoyment  was  not 
of  right;  because  they  must  have  known  that  the  owner  of  the 
mine  had  made  the  watercourse  for  his  own  convenience,  and  had 
ceased  to  work  it  with  the  intention  of  resuming  that  work  when- 
ever it  suited  his  interest,  and  with  all  the  rights  of  throwing  in 
dirt  and  rubbish  which  usually  attend  these  operations.  And 
great  stress  was  laid  on  the  recent  decision  in  the  Exchequer  of 
Arkwright  v.  Oell  (o),  where  the  Court,  placed  by  consent  in  the 

(a)  183'J,  5M.i  W.  208. 
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situation  of  a  jury,  declined  to  draw  the  inference  of  an  exercise  Right  to 
by  ri°-ht,  because  they  thought  the  circumstances  would  not  have  r 
warranted  the  presumption  of  a  graut.  So,  it  was  said,  the 
universal  mode  of  proceeding  in  the  mining  district  would  have 
been  material  to  show  that  the  plaintiffs  used  the  water  with  no 
idea  of  having  a  right  to  it,  but  were  merely  taking  advantage  of 
the  accidental  non-user  of  the  adit  for  such  time  as  it  happened 
to  be  useful  to  them. 

"  We  are  by  no  means  prepared  to  say  that  the  circumstances 
under  which  a  watercourse  has  been  enjoyed  may  not  prove  it  to 
have  been  without  right;  or  that  a  universal  practice  in  the 
neighbourhood  might  not  lead  to  fix  the  party  with  knowledge 
that  those  who  cleared  a  mine  by  an  adit  notoriously  reserved  to 
themselves  the  right  of  working  the  mine  at  any  time.  But  this 
view  was  never  pressed  on  the  learned  judge  on  the  trial, 
the  defendants  relying  on  proof  of  their  custom,  and  electing  to 
stand  or  fall  by  the  opinion  which  the  jury  might  form  upon  it. 
The  point  was  properly  raised ;  and  the  complaint  is  not  even 
that  the  verdict  was  wrong  on  the  evidence  put  forward,  but 
merely  that  the  defendants  themselves  did  not  rest  their  case  on 
such  strong  facts  as  they  might. 

"  The  imputed  misdirection  is,  that  the  law  of  watercourses  is 
the  same,  whether  natural  or  artificial.  We  think  this  was  no 
misdirection,  but  clearly  right.  The  contrary  proposition,  that  a 
watercourse,  of  whatever  antiquity,  and  in  whatever  degree 
enjoyed  by  numerous  persons,  cannot  be  so  enjoyed  as  to  confer 
a  right  to  the  use  of  the  water,  if  proved  to  have  been  originally 
artificial,  seems  to  us  quite  indefensible.  And  the  late  case  in 
the  Exchequer  leads  to  no  such  conclusion." 

[The  case  of  Mayor  v.  Chadwick,  has,  however,  been  com- 
mented upon  and  explained,  in  the  case  of  Wood  v.  Waud  (a).  Wood  v. 
In  that  case  the  waters  from  the  workings  of  a  colliery  (partly 
pumped  up  and  partly  caused  by  the  overflow  of  an  old  coal-pit 
which  had  become  filled  with  water)  had  for  upwards  of  twenty 
years  flowed  through  two  artificial  subterraneous  channels ;  one 
of  which,  called  the  Bowling  Sough,  passed  directly  through  the 
plaintiffs'  land ;  the  other,  called  the  Low  Moor  Sough,  passed 
into  a  natural  stream  called  the  Bowling  Beck,  which,  so 
augmented,  passed  through  the  plaintiffs'  land.  The  defendant, 
.having  works  on   the  banks  of   each  channel   above  the  points 

(a)   1849,  3  Exch.  748. 


. 
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Bight  (o       [where  they  respectively  arrived  at  the  plaintiffs'  land  and  at  the 
r-    Bowling    Sough,   diverted    the    water   of    each    of    them.      The 
W      v         channels  were  subterraneous,  but  the  Court  determined  the  ques- 
tion as  it  would   have  stood  if  they   had  been   surface  streams. 
The  judgment  of  the  Court  contains  a  full  exposition  of  the  law 
affecting  artificial  watercourses,  as  will  be  seen  from  the  following 
passage  : — "  This    question    is   not   with    respect    to    the   rights 
of  the  plaintiffs  as  against  the  owners  of  the  collieries  which  the 
Soughs  relieve  from  water,  but  as  to  the  rights  of  the  plaintiffs 
and  defendants  inter  se ;  and  it  will  be  better  to  consider,  in  tho 
first  place,  how  they  would  stand  if  the  streams  were  not  under- 
ground.    AVith  respect  to  a  claim  of  right  as  against  the  colliery 
owners,  if  it  be  true  that  a  right  was  gained  to  these  streams  by 
the  riparian  proprietors  as  against  them,  in  consequence  of  their 
acquiescence  for  twenty  years  by  virtue  of  the  presumption  of  a 
grant,  or  of  Lord  Tenterden's  Act  (2  &  3  Will.  1-,  c.  71),  there 
would  be  no  difficulty  as  to  the  right  of  the  riparian  proprietors 
against  each  other  or  against  other  persons.     But  Mr.  Cowling 
admitted  that  a  grant  could  not  be  presumed,  and  that  he  should 
have  great  difficulty  in  establishing  the  right  under  Lord  Tenter- 
den's   Act.     This    Court,  as  then  constituted,  much  considered 
that   subject   in  the  case  of   Ar'kwright  v.  Gell.     We  have  again 
considered  it,  and  are  satisfied  that  the  principles  laid  down  as 
governing  that  case  are  correct,  and  were  properly  acted  upon  in 
it,  by  deciding  that  no  action  lay  for  an  injury  by  the  diversion  of 
an  artificial  watercourse,  where,  from  the  nature  of  the  case,  it 
was  obvious  that  the  enjoyment  of  it  depended  upen  temporary 
circumstances,  and  was  not  of  a  permanent  character ;  and  where 
the  interruption  was  by  the  party  who  stood  in  the  situation  of 
the  grantor.     The  Court  of  Queen's  Bench,  in  a  subsequent  case, 
Mayor  v.  ChaduicJc,  supported  a  verdict  for  the  plaintiff,  for  the 
disturbance  of  a  right  to  the  enjoyment  of  a  stream  under  circum- 
stances   semtwhat    similar;    but  in    that    case   the   action    was 
not  brought  against  the  party  in  whose  land  the  artificial  water- 
course cemmenced,  nor  anyone  claiming  under  him,  and  he  had 
not  put  an  end  to  it  by  altering  the  mode  of  working  his  mines; 
but,  what  is  more   important,  the  action  was  not   brought   for 
abstracting,  but  for  fouling, — a  species  of  injury  which  do* 
6tand  on  the  same  footing ;  for,  though  the  possessor  of  the  mine 
might  Btop  the  Mi  cam,  it  does  not  follow  thai  he,  or  any  other, 
could  pollute  it  whilst  it  continued  to  run  ;  and  besides,  from  the 
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[course  which  the  cause  took  at  nisi  prius,  the  precise  question       Right  to 
which  we  have  now  to  consider  does  not  appear  to  have  called  for  reoeive  water- 
decision.     The  two  cases  are  therefore  distinguishable  ;  and  the        Wood  v. 
expressions  used  by  the  learned  judges  in  that   case  as  to  the 
similarity  of  natural  and.  artificial  streams,  are  to  be  understood 
as  applicable  to  the  particular  case. 

"  "We  entirely  concur  with  Lord  Denman,  C.  J.,  that  '  the 
proposition  that  a  watercourse,  of  whatever  antiquity  and  in  what- 
ever degree  enjoyed  by  numerous  persons,  cannot  be  enjoyed  so 
as  to  confer  a  right  to  the  use  of  the  water,  if  proved  to  have  been 
originally  artificial,  is  quite  indefensible ; '  but,  on  the  other 
hand,  the  general  proposition  that,  under  all  circumstances, 
the  right  to  watercourses  arising  from  enjoyment  is  the  same 
whether  they  be  natural  or  artificial,  cannot  possibly  be  sustained. 
The  right  to  artificial  watercourses,  as  against  the  party  creating 
them,  surely  must  depend  upon  the  character  of  the  watercourse, 
whether  it  be  of  a  permanent  or  temporary  nature,  and  upon  the 
circumstances  under  which  it  was  created  (a).  The  enjoyment 
for  twenty  years  of  a  stream  diverted,  or  penned  up  by  permanent 
embankments,  clearly  stands  upon  a  different  footing  from  the  en- 
joyment of  a  flow  of  water  originating  in  the  mode  of  occupation 
or  alteration  of  a  person's  property,  and.  presumably  of  a 
temporary  character  and  liable  to  variation. 

"  The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house 
could  not  give  a  right  to  the  neighbour  to  insist  that  the  house 
should  not  be  pulled  down  or  altered,  so  as  to  diminish  the 
quantity  of  water  flowing  from  the  roof.  The  flow  of  water  from 
a  drain  for  the  purposes  of  agricultural  improvements  for  twenty 
years  could,  not  give  a  right  to  the  neighbour  so  as  to  preclude 
the  proprietor  from  altering  the  level  of  his  drains  for  the  greater 
improvement  of  the  land  (6).  The  state  of  circumstances  in  such 
cases  shows  that  one  party  never  intended  to  give,  nor  the  other 
to  enjoy,  the  use  of  the  stream  as  a  matter  of  right.  If,  then, 
this  had  been  a  question  between  the  plaintiffs  and.  the  colliery 
owners,  it  seems  to  us  that  the  plaintiffs  could  not  have  main- 
tained an  action  for  omitting  to  pump  water  by  machinery  (and 
in   this   the   Court   of   Queen's   Bench  and   Exchequer  entirely 

(a)  See  as  to  the  case  of  a  drowned  (1860),  29  L.  J.  812 ;  1  J.  &  H.  145.^ 

mine,  and  the  temporary  support  occa-  (6)  See  Greatrex  v.  Hayward  (1853), 

sioned  by  the  water,  the  observations  8  Exch.  291,  ace. 
of  Wood,  V.-C,  in  N.  E.  R.  v.  Elliott 
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Right  to  [agreed  in  the  case  above  cited).  Nor,  if  the  colliery  proprietors 
receive  water.  na(j  chosen  to  pUrnp  out  the  water  from  the  pit,  from  whence  the 
v-  stream  flowed  continuously,  ami  caused  what  is  termed  the  natural 
flow  to  cease,  could  the  plaintiffs,  in  our  opinion,  have  sued  them 
for  so  doing-.  But  this  case  is  different.  The  water  has  been 
permitted  to  flow  in  an  artificial  channel  by  the  colliery  owners, 
and  for  sixty  years.  And  the  question  is  one  of  more  difficulty, 
whether  the  plaintiffs  can  sue  another  person,  a  proprietor  and 
occupier  of  the  land  above  and  through  which  the  sough  passes, 
not  claiming  under  or  authorized  by  them,  for  diverting  the 
water. 

"  The  case  of  the  Bowling  Sough  differs  from  the  Low  Moor 

Sough  in  this,  that  the  plaintiffs  in  1838  used  the  water  of  the 

Bowling  Sough,  where  it  passes  through  their  land,  by  making  a 

communication  to  their  reservoir,  for  working  the  mill.     Have 

Bight  to  the  plaintiffs  a  right  to  the  water  of  this  sough  ?     It  appears  to 

stream  in-        us  to  be  clear  that,  as  they  have  a  right  to  the  Bowling  Beck  (the 

cludesrightto  natural  stream)  as  incident  to  their  property  on  the  banks  and 

all  ordinary  .    * 

accessions.        bed  of  it,  they   would  have   the  right  to  all  the  water  which 

actually  formed  part  of  that  stream,  as  soon  as  it  had  become 

part  (a),  whether  such  water    came  by  natural  means,  as  from 

springs,  or  from  the  surface  of  the  hills  above,  or  from  rains  or 

melted    snow,  or   was    added   by  artificial    means,   as   from  the 

drainage  of  lands  or  of  colliery  works.    And  if  the  proprietors  of 

the  drained  lands  or  of  the  colliery  works  augmented  the  stream 

by  pouring  water  into  it,  and  so  gave  it  to  the  stream,  it  would 

become  part  of   the  current ;  no  distinction  could  then  be  made 

between  the  original  natural  stream  and  such  accessions  to  it. 

"  But  the  question  arises  with  respect  to  an  artificial  stream 
not  yet  united  to  the  natural  one. 

"  The  proprietor  of  the  land  through  which  the  Bowling  Sough 
flows  has  no  right  to  insist  on  the  colliery  owners  causing  all  the 
waters  from  their  works  to  flow  through  their  land.  These 
owners  merely  get  rid  of  a  nuisance  to  their  works  by  discharging 
the  waters  into  the  sough,  and  cannot  be  considered  as  giving  it 
to  one  more  than  another  of  the  proprietors  of  the  land  through 
which  that  BOUgh  is  constructed;  each  may  take  and  use  what 
passes  through  his  land,  and  the  proprietor  of  land  below  has  no 
right  to  any  part  of  that  water  until  it  has  reached  his  own  land  ; 

(</)  See  Dudden  v.  Guardian*  <>f  Qhttton  Uni  n  (1857),  1  II.  &  N.  627. 
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[he  has  no  right  to  compel  the  owners  above  to  permit  the  water       Right  to 
to  flow  through  their  lands  for  his  benefit ;  and,  consequently,  he   receive  water; 
has  no  right  of  action  if  they  refuse  to  do  so.  ^w^d' 

"If  they  pollute  the  water,  so  as  to  be  injurious  to  the  tenant 
below,  the  case  would  be  different. 

"We  think,  therefore,  that  the  plaintiffs  have  no  right  of 
action  for  the  diversion  of  that  water.  The  question  as  to  the 
Low  Moor  Sough  is  less  favourable  to  the  plaintiffs,  for  this  sough 
does  not  pass  through  their  land  at  all. 

"  We  are  of  opinion,  that,  if  the  plaintiffs  would  not  be  entitled 

to  the  water  of  the  soughs  if  above  ground,  their  being  below 

ground  in  this  case  would  probably  make  no  difference.     It  does 

not  certainly  make  a  difference  in  favour  of  the  plaintiffs  "  (a) . 

In  accordance  with  the  principles  laid  down  in  Wood  v.  Waud,   Greatrexv. 

Hay  ward. 
it  was  held  by  the  Court  of  Exchequer  in  Oreatrex  v.  Hayward  (o), 

that  the  flow  of  water,  from  a  drain  made  for  agricultural  im- 
provements, for  twenty  years,  did  not  give  a  right  to  the  person 
through  whose  land  it  flowed  to  the  continuance  of  the  flow, 
so  as  to  preclude  the  proprietor  of  the  land  drained  from  altering 
the  level  of  his  drains  for  the  improvement  of  his  land,  and  so 
cutting  off  the  supply.  Martin,  B.,  said,  in  Raicstron  v.  Taylor  (c), 
that  the  motive  was  quite  immaterial ;  and  this,  no  doubt,  would 
appear  to  be  so,  having  regard  to  the  principle  laid  down  in 
Wood  v.  Waud,  thus  :  "  The  right  to  artificial  watercourses,  as 
against  the  party  creating  them,  depends  upon  the  character  of 
the  watercourse,  whether  it  be  of  a  permanent  or  a  temporary 
character,  and  upon  the  circumstances  under  which  it  was 
created  "  (d). 

In  Waller  v.  Mayor  of  Manchester  (e),  provision  had  been  ^ll™'Z' 
made  in  a  waterworks  Act  for  an  artificial  watercourse,  as  com-  Manchester, 
pensation  to  the  riparian  proprietors  for  the  diversion  of  the 
natural  stream.  The  Corporation  of  Manchester  were  empowered, 
subject  to  the  provisions  of  the  Act,  to  construct  a  reservoir  and 
intercept  the  waters  of  the  river  Ethrow.  They  were  not  to  divert 
the  water  until  the  reservoir  was  completed  and  filled  with  water, 
and  were  to  discharge  out  of  the  reservoir  a  specified  quantity  per 


(a)  Cf.  Wardle  v.  BrocUehurst  (1859),  Co.  (1894),  8  R.  329. 
1  E.  &  E.  1053,  at  p.  1060  ;  Proprietors  (b)   1853,  8  Exch.  291. 

.of  Staffordshire  and  Worcestershire  Canal  (c)   1855,  11  Exch.  384. 

Navigation  v.  Proprietors  of  Birmingham  (d)   Per   Parke,    B.,  in  Broadbent  v. 

Canal  Navigation  (1866),  L.  R.  1   U.  L.  Ramsbotham  (1S56),  11  Exch.  611. 
.25 1;  Brymbo  Water  Co.  v.  Lester's  Lime  (e)    1861,  6  H.  &  N.  667. 
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[day.  It  was  held  that  there  was  no  obligation  to  discharge  the 
water  until  the  reservoir  was  completed,  although  they  had 
diverted  the  water  for  the  purposes  of  their  works,  and  that  a 
proprietor  could  only  sue  them  for  diverting  the  natural  stream. 

In  Oaved  v.  Martyn  (a),  the  plaintiff  claimed  a  right  to  three 
artificial  watercourses.  One  had  been  originally  made  by  his 
predecessor  in  title,  with  the  licence  of  the  proprietor  of  the 
stream  from  which  the  water  was  derived  ;  and  he  was  held  not 
entitled  to  it,  because  the  enjoyment  was  precarious.  The  second 
had  been  made  adversely,  for  the  enjoyment  of  his  works,  and 
used  for  twenty  years  ;  to  this  he  was  held  entitled.  The  third 
was  a  drain  made  by  miners,  under  whom  the  defendants 
claimed  ;  and,  as  they  had  never  abandoned  their  control  over  it, 
the  plaintiff  was  held  not  entitled  to  its  continuance. 

"  If,"  said  Erie,  C.  J.,  in  delivering  the  judgment  of  the  Court 
upon  the  last  point,  "  there  is  uninterrupted  user  of  the  land  of 
the  neighbour  for  receiving  the  flow  (of  an  artificial  stream)  as  of 
right  for  twenty  years,  such  user  is  evidence  that  the  land  from 
which  the  water  is  sent  into  the  neighbour's  land  has  become  the 
dominant  tenement,  having  a  right  to  the  easement  of  so  sending 
the  water,  and  that  the  neighbour's  land  has  become  subject  to 
the  servitude  of  being  bound  to  send  on  the  water  to  the  land  of 
the  neighbour  below.  The  enjoyment  of  the  easement  is  of  itself 
no  evidence  that  the  party  enjoyiDg  it  has  become  subject  to  the 
servitude  of  being  bound  to  exercise  the  easement  for  the  benefit 
of  the  neighbour.  A  right  of  way  is  no  evidence  that  the  party 
entitled  thereto  is  under  a  duty  to  walk;  nor  aright  to  eaves- 
dropping on  the  neighbour's  land,  that  the  party  is  bound  to  Bend 
on  his  rain-water  to  that  land." 

Mason  v.  Shrewsbury  and  Hereford  Rail.  Co.  (h)  was  the  case  of 
an  artificial  diversion  of  a  natural  watercourse,  and  was  decided 
on  the  same  principle.  A  natural  watercourse,  called  Ashton 
Brook,  flowing  through  the  plaintiff's  land,  had  been  diverted  for 
upwards  of  forty  years  by  a  canal  company  under  the  powers  of 
their  Act,  and  the  bed  had  become  silted  up,  and  was  no  longer 
adequate  to  carry  off  the  flood  water  in  its  natural  state.  The 
canal  was  discontinued  and  the  waters  restored  to  their  former 
course,  and  the  plaintiff's  land  was  thereby  flooded  and  darn; 
The    Court    held    that    be  had   no   legal    ground  of:    complaint. 


■  5,  L9  0.  R,  N.  S.  788. 


(/.)  1871,  L.  R  <3  Q.  B.  &7t*. 
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[Blackburn,  J. :  "  He  had  the  ordinary  rights  and  liabilities  of  a  Right  to  have 
riparian  owner  on  the  banks  of  a  natural  stream.  He  was  entitled  aivertlon 
to  have  the  water  flow  to  him  in  its  natural  state  so  far  as  it  was  continued. 
a  benefit,  and  was  bound  to  submit  to  receive  it  so  far  as  it  was  a 
nuisance."  He  held  that  the  enjoyment  de  facto  of  the  relief 
from  the  water  for  more  than  forty  years  did  not  give  a  legal  right 
to  the  continuance  of  that  relief,  because  no  obligation  was 
imposed  on  the  canal  company  to  continue  to  take  the  water ;  and 
that  his  enjoyment  was  not  of  right,  but  only  so  long  as  the 
particular  purpose  for  which  it  was  taken  was  served.  Cockburn, 
0.  J.,  gave  judgment  for  the  defendants,  on  the  ground  that  the 
easement  of  the  watercourse  existed  for  the  benefit  of  the  domi- 
nant tenement  alone,  and  could  not  operate  to  make  a  new  right 
for  the  benefit  of  the  servient  tenement.  Like  any  other  ease- 
ment, it  might  be  discontinued  if  it  became  onerous  or  ceased  to 
be  beneficial  to  the  party  entitled. 

In  Beeston  v.   Weate  (a),  it  was    unsuccessfully  attempted   to   User  by  arti- 

V  1.1       n  £  j.1        ficUil  means« 

extend  the  application  of  those  cases  to  one  where  the  now  or  the 
water  of  a  natural  stream  was,  for  more  than  the  statutory  period, 
enjoyed  by  means  of  artificial  works,  executed  from  time  to  time 
for  the  purpose  of  diverting  the  water  through  the  servient  on 
to  the  dominant  tenement;  and  Lord  Campbell  pointed  out  in 
his  judgment  the  distinction  between  the  right  to  compel  the 
continuance  of  a  stream  of  artificial  origin,  and  the  right  to  have 
the  benefit  of  a  natural  stream  by  proof  of  a  user  with  the  aid 
of  artificial  means. 

It  is  laid  down  in  the  judgment  in  Wood  v.  Waud  (b)  that,  Pollution, 
although  a  riparian  owner  may  have  no  right  to  compel  the  con- 
tinuance of  a  stream  of  artificial  origin,  yet  he  has  a  right  of 
action  for  pollution  of  the  water  of  a  stream,  unless  a  right  to 
pollute  it  has  been  acquired  by  user ;  in  other  words,  that  the 
right  to  send  dirty  water  on  to  a  man's  land  is  not  acquired 
unless  the  user  has  been  to  send  dirty  water. 

But  a  further  question,  upon  which  considerable  diversity  of  Licence  to 

i-ii  i        j   use  water« 

opinion  prevails, — and  it  is   equally  applicable  to   natural  and 

artificial  watercourses, — is  as  to  the  right  of  a  person  having  a 

mere  permission  to  use  the  water  of  a  stream  to  maintain  an 

action  for  an  injury  so  caused  to  him  in  using  it. 


(a)  1856,  5  E.  &  B.  986.  appeal,  L.    R.   29   Ch.   Div.    115;    and 

(6)  Above,  p.  281.      Cf.  the  reason-        Young  v.  Banhier  Distillery  Co.,  L.  it. 
ing  in  Ballard  v.  Tomlinson  (1885),  on       (1893),  A.  C.  691. 
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[In  Whaley  v.  Laing  (a)  the  plaintiff,  by  permission  of  a  canal 
company,  made  a  communication  from  the  canal  to  his  own 
premises,  by  which  water  was  brought  on  to  them,  with  which 
water  he  fed  his  boilers  ;  and  the  defendant  fouled  the  water  in  the 
canal,  whereby  the  witter  as  it  came  into  the  plaintiil's  premises 
was  fouled,  ami  by  the  use  of  it  his  boilers  were  injured.  The 
dant  had  no  right  or  permission  from  the  canal  owners  to  do 
what  he  did.  The  Court  of  Exchequer  gave  judgment  for  the 
plaintiff,  reading  an  averment  in  the  declaration  that  the  water 
"  ought  to  flow  without  being  fouled  in  the  canal,"  as  an  asser- 
tion, not  that  the  plaintiff  had  a  right  to  the  water  there,  but  that 
the  defendant  had  no  right  to  foul  it  there ;  and  holding  that,  as 
the  defendant  was  the  cause  of  dirty  water  flowing  on  to  the 
plaintiff's  premises  without  any  right  to  do  so,  he  was  liable  to  an 
action.  The  Court  expressly  abstained  from  giving  any  opinion 
upon  the  question,  whether  an  action  would  have  been  maintain- 
able against  the  defendant  if  the  defendant  had  diverted  the 
water,  or  if  the  plaintiff  had  been  obliged  to  go  to  the  canal  and 
fetch  the  water  instead  of  its  flowing  into  his  premises.  In  the 
Exchequer  Chamber  the  judgment  was  reversed,  but  reversed 
upon  grounds  involving  no  dissent  from  the  judgment  below, 
viz.: — that  a  man  has  no  right  to  cause  dirty  water  to  flow  on  to 
his  neighbour's  land  without  some  special  right  to  do  so  ;  but  the 
judgments  in  the  Exchequer  Chamber  show  that  it  was  considered 
very  doubtful  whether  a  person,  having  a  mere  permission  from 
a  riparian  owner  to  take  water  out  of  a  stream,  can  maintain  an 
action  against  a  wrongdoer  for  diverting  or  fouling  the  stream 
higher  up. 

And  it  is  now  decided  that  no  one  but  a  riparian  proprietor 
has  a  right  to  the  water  of  a  stream  as  against  other  riparian  pro- 
prietors (6).  The  Stockport  "Waterworks  Company  sued  Potter 
for  fouling  the  water  of  the  river  Mersey,  coming  to  their  works 
through  a  tunnel  which  they  had  made  under  a  grant  from  a 
riparian  proprietor.  The  Court  of  Exchequer  held  that  they 
were  not  entitled  to  sue.  The  reason  of  the  decision  is  given  in 
the  judgment  of  Pollock,  0.  B.,  and  Channell,  B.  (in  which 
Wilde,  ]'.,  concurred).  They  say  : — "  It  is  difficult  to  perceive 
any  possible  legal  foundation  for  a  right  to  have  the  river  kept 


1857,  -  H.  ft  N\  17>;;  1858,  3  H. 

k  N.  G75,  aol. 


L864),  8  U.  ft  0.  3U0. 
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[pure  in  a  person  situate  as  this  company  is.  There  seems  to  be 
no  authority  for  contending  that  a  riparian  proprietor  can  keep 
the  land  abutting  on  the  river,  the  possession  of  which  o-ives  him 
his  water  rights,  and  at  the  same  time  transfer  those  rights  or 
any  of  them,  and  thus  create  a  right  in  gross  by  assigning  a 
portion  of  his  rights  appurtenant.  It  seems  to  us  clear  that  the 
rights  which  a  riparian  proprietor  has  with  respect  to  the  water 
are  entirely  derived  from  his  possession  of  land  abutting  on  the 
river.  If  he  grants  away  any  portion  of  his  land  so  abutting,  then 
the  grantee  becomes  a  riparian  proprietor  and  has  similar  rights. 
But  if  he  grants  away  a  portion  of  his  estate  not  abutting  on  the 
river,  then  clearly  the  grantee  of  the  land  would  have  no  water 
rights  by  virtue  merely  of  his  occupation.  Can  he  have  them  by 
express  grant  ?  It  seems  to  us  that  the  true  answer  to  this  is, 
that  he  can  have  them  against  the  grantor  (a),  but  not  so  as  to  sue 
other  persons  in  his  own  name  for  the  infringement  of  them. 
The  case  of  Hill  v.  Tupper  (b),  recently  decided  in  this  court,  is 
an  authority  for  the  proposition  that  a  person  cannot  create  by  / 
grant  new  rights  of  property,  so  as  to  give  the  grantee  a  right  of 
suing  in  his  own  name  for  an  interruption  of  the  right  by  a  > 
third  party." 

The  cases  of  Crossley  v.  Lightowler  (c),  Wilts  and  Berhs  Other  cases. 
Navigation  Company  v.  Swindon  Waterworks  Company  (d),  and 
Ormerod  v.  Todmorden  Mill  Company  (e)  are  to  the  same  effect ; 
while  Nuttall  v.  Bracewell  (/),  and  Eolker  v.  Porritt  (g),  where 
a  natural  stream  had  in  effect  been  divided  into  two  so  as  to 
create  rights  in  both,  are  distinguishable. 

On  the  other  hand,  a  lower  riparian  owner,  whose  flow  of 
water  is  not  diminished  or  injured  in  quality,  cannot  prevent  a 
higher  riparian  owner  from  permitting  a  third  person  to  use 
the  stream.  The  riparian  owners  on  a  stream  are  not  a  class  of 
persons  in  the  nature  of  a  "  close  borough,"  so  that  any  one  of 
them  can  object  to  the  number  being  increased  (h).] 


(a)  Hamelin    v.   Bannerman,    L. 
(1895),  A.  C.  237. 

(b)  1863,  2  H.  &  C.  121. 

(c)  1867,  L.  R.  2  Ch.  478. 

(d)  1874,  L.  R.  9  Ch.  451. 


(e)   1883,  L.  R.  11  Q.  B.  D.  155. 
(/)  1866,  L.  R.  2  Exch.  1. 
(?)  1875,  L.  R.  10  Exch.  59. 
(h)  Kensit  v.  Great  Eastern  Rai 
Co.  (1884),  L.  R.  27  Ch.  Div.  122: 
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The  right  to  flowing  water  in  a  natural  stream,  it  has  already 
been  shown,  is  an  ordinary  right  of  property  requiring  no  length 
of  time  to  fortify  it.  The  right  to  light  and  air  seems  to  depend, 
however,  upon  very  different  grouuds.  The  passage  of  light  and 
air  over  lands  unincumbered  by  buildings  must  necessarily  have 
existed  from  time  immemorial :  but  the  use  of  the  light  and  air 
so  passing,  by  means  of  windows  in  a  house  or  otherwise,  confers 
no  right  unless  it  has  been  continued  during  twenty  years.  The 
natural  rights  of  the  owner  of  property  in  this  respect  seem  to  be 
defined  by  the  legal  maxim,  "Cujus  est  solum  ejus  est  usque  ad 
caelum  et  ad  inferos "  (a);  and  the  passage  of  these  elements 
over  adjoining  land  affords  per  se  no  evidence  of  the  enlarge- 
ment of  such  right  by  an  easement. 

The  right  to  the  reception  of  light  and  air  in  a  lateral  direction 
["without  obstruction]  is  an  easement.  The  strict  right  of  pro- 
perty entitles  the  owner  to  so  much  light  and  air  only  as  fell 
perpendicularly  on  his  land.  He  may  build  to  the  very  extremity 
of  his  own  land,  and  no  action  can  be  maintained  against  him  for 
disturbing  his  neighbour's  privacy,  by  opening  windows  which 
overlook  the  adjoining  property  (h).  But  it  is  competent  to  such 
neighbour  to  obstruct  the  windows  so  opened  by  building  against 
them  on  his  own  land,  at  any  time  during  twenty  years  after 
their  construction,  and  thus  prevent  the  acquisition  of  the  ease- 
ment (c)  ;  if,  however,  that  period  is  once  suffered  to  elapse,  his 


(./)   [To  place  tilings  projecting  into 

the  air  over  another's  Land  is  actionable  : 

i  L815),  4  Camp. 

219s  L6E.B.777J  I       •    Pi  [1845), 

L864), 
2  De  G.  J.  A  s.  261.  Bat,  where  one  of 
two  u<lj')ining  houses  is  built  BO  kb  to  pro- 
trude into  or  over  the  Ol  her,  i  i.i'  pnit  in. 
sion  may, by  f?rant,  reservation,  or  Ot  her- 
m  as  of  right  :  see  I  v.  Hill 

(l^TUj,  L.  It.  'J   Eq.  871  ; 


I  (1882),  L.  B.  220h.  Dir.  177; 
ey,  L.  B.  (1892),  2  Oh. 

Ibis  is  continually  done  at  the 
present  day  in  the  case  of  buildings 
with  oornioea  returned  ut  the  ends  so 
as  to  project  over  the  perpendicular 
boundary  Line  of  the  next  building.] 

n   (1511),  3 
Camp.  81  ;  18  B.  B.  7 

(c)   See  per  Littledale,  J.,  in  Moore  v. 
L824),  SB.  &  C.  310;  21  K.  li. 
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long  acquiescence  becomes  evidence,  as  in  the  case  of  other  Lateral  pas- 
easements,  of  a  title,  by  the  assent  of  the  party  whose  land  is  8^fte0°f  c^.fc 
subject  to  it.  mon  right. 

Iu  Penwarden  v.  Cluing  (a),  to  an  action  of  trespass  for  breaking  Pewwarden  v. 
and  entering  plaintiff's  close  and  breaking  down  boards,  the  Ch""->- 
defendant  justified,  because  "the  boards  were  obstructing  an 
ancient  window  of  the  defendant,  through  which  light  and  air  at 
all  times  of  right  ought  to  pass,  and  that  defendant  entered  and 
removed  the  same."  The  plaintiff  replied,  "  that  the  light  and 
air  ought  not  to  enter  in  manner  and  form,"  &c.  It  appeared 
that  the  window  was  made  in  1807,  "under  circumstances  from 
which,  connected  with  the  subsequent  use  of  it,  the  jury  might 
presume  a  grant."  It  was  contended  for  the  plaintiff,  that  the 
plea  could  not  be  sustained,  as  the  window  was  shown  not  to  be 
an  ancient  window.  Tindal,  C.  J. :  "  The  question  is,  not  whether 
the  window  is  what  is  strictly  called  ancient,  but  whether  it  is 
such  as  the  law  in  indulgence  to  rights  has  in  modern  times  so 
called,  and  to  which  the  defendant  has  a  right ;  for  this  is  the 
substance  of  the  plea." 

[Some  expressions  are  to  be  found  in  the  books  implying  Nature  of 
doubts  as  to  the  appropriateness  of  the  term  easement  in  this  of  light# 
case,  and  of  the  soundness  of  the  theory  that  the  origin  of  the 
right  to  light  at  the  common  law  was  either  an  implied  covenant 
or  grant.  There  appears  to  be  no  ground  for  such  doubts.  The 
implied  grant  is  not  of  the  light,  but  of  the  right  to  the  negative 
servitude,  binding  the  owner  of  the  adjoining  land  not  to 
build  on  it:  or,  as  was  said  (b)  by  Cresswell,  J.,  "the  land 
becomes  subject  to  a  right  analogous  to  what,  in  the  Roman  law, 
was  called  a  servitude,"  i.e.,  a  servitude  "  ne  facias ; "  and  the 
easement  so  created  affects  the  adjoining  land  by  burthening  it 
with  a  negative  servitude  "ne  facias."  Further,  a  number  of 
authorities  (c)  appear  to  treat  the  right  as  originating  in  cove- 
nant or  grant ;  but  the  point  has  become  of  little  importance,  as, 
under  the  2  &  3  Will.  4,  c.  71,  s.  3,  twenty  years'  actual  en- 


375 ;  [and,  as  showing  that  a  railway  (b)  7  C.  B.  566. 

company  has  in  this  respect  the  same  (c)   Amongst  others,  Lord  Mansfield, 

rights  as  an  individual,  Bonner  v.  Great  iu   Darwin   v.    Upton    (1786),    2*  Wins. 

Western  PMilway  (1883),  L.  B.  24  Ch.  Saund.  175  o.j  2  Notes  to  Sauud.  506; 

Div.     1;    Foster   v.  London,  Chatham,  Littledale,  J.,  in  Moore  v.  Rawson,  ubi 

and  Dover  Railway,  L.  R.  (1895),  1  Q.  sup. ;    and    Parke,    B.,    iu   Harbilje  v. 

B.  711.]  Warxic\  (1849),  3  Exch.  556. 
(a)  1829,  Moo.  &  Mai.  400. 
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[joyment  of  light  without  interruption  confers  an  absolute  right,, 
except  the  enjoyment  has  been  had  under  a  written  consent  or 
agreement  given  for  the  purpose;  and  most  cases  fall  within  the 
statute  (a). 

In  Moore  v.  Rawson  (&),  Littledale,  J.,  said  that  the  right  to 
light  and  air  arose  by  virtue  of  an  implied  covenant  not  to  obstruct 
by  building  on  the  adjoining  tenement,  distinguishing  it  from  the 
user  of  a  right  of  way,  when  a  grant  may  be  implied,  on  the  ground 
that,  as  the  right  to  the  access  of  light  and  air  is  not  exercised 
upon  the  adjoining  tenement,  it  cannot  be  the  subject  of  grant  (c). 
It  may  be  observed  that  the  learned  judge  did  not  advert  to  the 
distinction  between  positive  and  negative  easements  ;  and  that 
the  acquired  right  to  the  access  of  light  over  land,  being  in  truth 
a  right  annexed  to  the  house,  whereby  the  owner  of  the  adjoining 
land  is  prohibited  from  obstructing  the  flow  of  light  to  the 
windows  of  the  house,  falls  strictly  within  the  definition  of  a 
negative  easement, — "  a  privilege  which  the  owner  "  of  the  house 
"  has  in  respect  of  the  adjoining  land,"  by  which  the  owner  of 
the  latter  is  obliged  "not  to  do"  something  on  his  own  land  (i.e., 
not  to  build  so  as  to  obstruct  the  light)  for  the  advantage  of  the 
dominant  owner"  (d).] 

Some  doubt  appears  to  exist  upon  the  authorities,  whether  the 
enjoyment  of  the  passage  of  light  through  a  window  for  twenty 
years  confers  a  right  upon  the  owner  of  the  building  to  prevent 
his  neighbour  obstructing  that  particular  window ;  or  whether  it 
imposes  upon  the  neighbour's  land  the  obligation  of  permitting 
the  passage  of  a  certain  quantity  of  light,  the  amount  of  which  is 
fixed  by  the  original  dimensions  of  such  window,  but  the  mode  of 
enjoying  which  the  owner  of  the  house  may  vary  at  pleasure. 
This  question  becomes  very  material  in  considering  the  effect  of 
any  alteration  in  the  mode  of  enjoying  an  easement  (e). 

[In  any  case,  there  must  be  some  window  or  other  aperture  to 
measure  the  enjoyment;  and  the  right  to  light  cannot  be  acquired 
in  respect  of  a  vacant  piece  of  ground.] 


(a)  So  liowen,  L.  J-. 

(1886),  L.  EL  81  Ch.  Div.  at  p.  570. 

(b)  1821,3  B.  A  <'.:;!<>;  27R.  EL  875. 

(c)  Cf.    Parke,    15.,    in     fforbi 
Warwick  (1-  Wataon,  B., 
in  Roubotham  v.   I                   J57),  s    '     & 
B.  143  ;  and  Fry,  J.,  ii 

(1881),  L.  K.  6  App.  Om.  .v  p.  771. 

(a*)  So    Brett,    !..    J.,    in 
Dalton,  L.  R.    1  Q.    B.   Div.   at   p.    196; 


and  cf.  the  observations  on   the  word 

"  access  "  made  by  Fry,  L.  J.,  in  Scott  v. 

1 1 886),  L.  K.  81  Ch.  Div.  at  p.  575. 

(<  )    Vide   post    [Part   V.    Chap.    II., 

Alteration  by  Encroachment ;  and  7 

-  (1865),   11    H.  L.  C.  290; 

v.  1'ape  (1886),  L  E.  31   Ch.  Div. 

554;   and  //arris  v.   l>e   Pinna  (l^Mi), 

L.    EL  88   Ch.    Div.   288,   which    are   in 

IX  of  the  latter  alternative.] 
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In  Roberts  v.  Macord  (a),  the  defendant,  in  justification  of  a  Some  aper- 
trespass  for  breaking  down  a  wall,  pleaded  that  the  wall  ob-  turere'iuired- 
structed  the  passage  of  light  and  air  to  his  timber-yard  and  saw-  ?jf,ert*  v- 
pit,  to  which  he  was  lawfully  entitled  for  drying  the  timber,  and 
the  more  convenient  use  and  occupation  of  the  timber-yard  and 
sawpit.  Patteson,  J.,  said,  "  The  plea  was  a  very  novel  one,  and 
one  which,  in  his  opinion,  could  not  be  supported  in  point  of  law. 
If  such  a  plea  could  be  sustained,  it  would  follow  that  a  man 
might  acquire  an  exclusive  right  to  the  light  and  air,  not  only  as 
heretofore,  by  having  been  suffered  to  build  on  the  edge  of  his 
property,  and  suffered  for  a  certain  space  of  time  to  enjoy  that 
building  without  interruption,  but  merely  by  reason  of  having 
been  in  the  habit  of  laying  a  few  boards  on  his  ground  to  dry ; 
such  a  rule  would  be  very  inconvenient,  and  very  unjust :  still 
the  question,  in  the  present  stage  of  the  proceedings,  was,  was  the 
plea  proved  in  point  of  fact  ?  Upon  that  point  he  did  not  think 
the  mere  circumstance  of  the  defendant's  having  had  a  sawpit 
upon  the  premises,  and  laid  his  timber  there  during  twenty  years, 
would,  in  a  case  like  this,  be  sufficient  to  raise  the  presumption  of 
a  grant.  The  jury  must  look  to  all  the  circumstances  of  the  case, 
not  forgetting  the  manner  in  which  the  defendant  himself  had 
occupied  the  premises.  The  questions  for  the  jury  were — whether 
the  defendant  had,  in  fact,  used  the  sawpit  and  timber-yard  for 
twenty  years ;  and  whether,  during  that  time,  the  light  and  air 
had  been  really  necessary  for  the  purpose  stated  in  the  defen- 
dant's plea :  if  both  these  facts  were  made  out  to  the  satisfaction 
of  the  jury,  they  would  find  for  the  defendant ;  otherwise,  for  the 
plaintiff."  The  jury  found  for  the  plaintiff.  No  attempt  was 
made  to  impeach  this  ruling  of  the  learned  judge  by  any  motion 
for  a  new  trial;  and,  indeed,  the  questions  left  by  him  to  the  jury 
appear  to  be  [in  any  case]  perfectly  unobjectionable  as  far  as  the 
defendant  was  concerned ;  although,  had  the  two  questions  been 
determined  in  favour  of  the  defendant,  it  would  appear  that  the 
plaintiff  might  have  contended  that  a  further  point  must  have 
been  found  for  the  defendant ;  that  his  enjoyment  was  of  such  a 
nature  as  indicated  to  the  plaintiff  that  such  an  easement  was 
claimed  against  him  ;  or,  in  other  words,  that  it  was  not  vitiated 
by  being  clam. 

The  case  is  no[t  a  direct]  authority  for  the  general  position 

(a)  1832,  1  Moo.  &  Kob.  230. 
G.  20 


29 


PARTICULAB    EASEMENTS. 


Some  aper- 
ture required. 


Aperture 
mu8t  be 
definite. 

No  user  need 
be  shown. 


Extent  of 
rightacquired 
by  enjoyment. 


Uolle. 


deduced  from  it  by  the  reporters  in  their  marginal  note,  that 
"The  use  of  an  open  space  of  ground,  in  a  particular  way,  re- 
quiring light  and  air,  for  twenty  years,  does  not  give  a  right  to 
preclude  the  adjoining  owner  from  building  on  his  laud,  so  as 
to  obstruct  the  light  and  air."  llad  the  jury  found  the  two 
questions  left  to  them  by  the  learned  judge  in  favour  of  the 
defendant,  and  that  he  had,  openly  as  well  as  in  fact,  used  the 
timber-yard  for  twenty  years,  and,  notwithstanding  such  finding, 
the  Court  above  had  decided  that  judgment  must  be  entered  for 
the  plaintiff  non  obstante  veredicto,  the  marginal  note  of  the 
reporters  would  have  been  warranted  by  the  case  itself. 

[But  nevertheless  the  law  laid  down  in  the  head-note  appears 
to  be  sound  (a).  And,  under  the  Prescription  Act,  the  enjoy- 
ment must  have  been  had  with  a  '*  dwelling-house,  workshop,  or 
other  building  ; "  so  that  the  point  could  not  arise. 

Further,  the  aperture  must  be  a  definite  and  constant  one, 
opened  or  intended  for  the  admission  of  light  (b). 

But  no  actual  enjoyment  (in  the  sense  of  user  and  occupation) 
of  the  light  need  be  shown  ;  it  is  sufficient  that  the  aperture 
existed,  and  that  the  light  might  have  been  used  at  any  time  (c). 

And,  on  the  same  principle,  the  extent  of  the  right  acquired 
by  the  user  will  not  be  limited  by  the  actual  amount  of  enjoy- 
ment had  during  the  prescriptive  period,  but  will  be  regulated 
by  the  amount  of  light  suffered  to  pass  over  the  servient  tene- 
ment, whether  in  fact  used  or  not;  and  Martin  v.  Gobi  (d), 
which  was  a  decision  the  other  way,  must  be  deemed  to  be 
overruled.] 

In  Martin  v.  Goble  (cZ),  an  action  was  brought  for  obstructing 
lights.  It  appeared  that  the  building  in  question  had  stood 
between  thirty  and  forty  years,  and  had  formerly  been  used  as  a 
malt-house  ;  but,  about  seven  years  before  the  commencement  of 
this  suit  it  was  converted  into  a  parish  workhouse  ;  the  evidence 
was  contradictory  as  to  the  amount  of  light  obstructed  by  the 
wall  built  by  the  defendant.     M'Donald,  C.  B.,  said :   "  It  was 


(    i    See,  (1868), 

L.  EL  I  818,  per  Molina,  7.-0. 

385),  8  A.  .-. 

|  L886),  L.    EL.  31 

( !b.  Dir.  554 ;  per  Bowen,  I..  .J.,  ■>'  1,  ad 

fiii.;  //  irri    v.  I  L886),  L.  K. 

>.r.-j::>.    A  Bk  |  lighl  -  -  iffii 

v,  p.  60. 

(c)  Courtauld  v.  /.■  ./'.  (lbG'Jj.  L.  11.  I 


Kxeh.    126    (a    case    of    an    unfinished 
house)  :  L888),  L.  E. 

40  Ch.  D.  nl  (window  with  irons! 
only    opened   occasionally);     < '■  V, 

,  1..  K.  t  L894),  6  Oh.  659  (win- 
dow  spaces  opened,  but  no  window 
sashes  put  in). 

L808,  1  Camp.  : 
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not  enough  that  the  windows  were,  to  a  certain  degree,  darkened       Extent  of 

by  the  wall  which  the  defendant  had  erected  on  his  own  ground.   "ghtacclmrecl 
J  _  °  by  enjoyment. 

The  house  was  entitled  to  the  degree  of  light  necessary  for  a  malt-   

i  <>  t        ii-  i  j.i  j.-  -i     o  i  Merlin  v. 

house,  not  for  a  dwelling-house;  the  converting  it  from  the  one  Goble. 
into  the  other  could  not  affect  the  rights  of  the  owners  of  the 
adjoining  ground.  No  man  could,  by  any  act  of  his  own,  sud- 
denly impose  a  new  restriction  on  his  neighbour.  This  house  had 
for  twenty  years  enjoyed  light  sufficient  for  a  malt-house ;  and 
up  to  this  extent,  and  no  further,  the  plaintiffs  could  still  require 
that  light  should  be  admitted  to  it.  The  question,  therefore,  was, 
whether,  if  it  still  remained  in  the  condition  of  a  malt-house,  a 
proper  degree  of  light,  for  the  purpose  of  making  malt,  was  now 
prevented  from  entering  it  by  reason  of  the  wall  which  the  de- 
fendant had  erected."  The  report  does  not  state  whether  any  new 
windows  had  been  made  in  the  house  upon  the  change  in  its 
destination,  or  whether  any  alteration  had  been  made  in  the  form 
or  size  of  the  ancient  windows,  or  other  apertures,  for  admitting 
light. 

[In  Jackson  v.  Duke  of  Newcastle  (a),  the  plaintiff  moved  for  an  Jackson  v. 
injunction  to  restrain  the  erection  of  a  building  which  would  ^wcastle. 
obscure  an  ancient  light.  The  window  in  question  admitted 
light  to  a  small  room  which  was  used  as  the  counting-house  of  a 
grocer's  shop ;  and  it  appeared  that  the  contemplated  building, 
though  it  would  diminish  the  amount  of  light  coming  to  the 
window,  and  so  render  the  room  less  fit  for  other  purposes, 
requiring  more  light,  to  which  it  might  thereafter  be  put,  yet 
would  leave  sufficient  light  for  the  uses  to  which  the  room  was 
actually  applied.  Sir  J.  Komilly,  M.  R,  granted  an  injunction ; 
but,  on  appeal,  Lord  Westbury  was  of  opinion  that,  as  no  present 
loss  of  comfort  or  convenience  was  shown,  and  the  injury  com- 
plained of  was  merely  speculative,  the  remedy  by  action  for 
damages  was  sufficient,  and  dissolved  the  injunction.  This  case 
turned  rather  upon  the  choice  of  a  remedy  (6)  than  upon  the 
amount  of  the  right  in  dispute,  and  is,  therefore,  not  a  conclusive 
authority  on  the  question  now  under  discussion. 

In  Yates  v.  Jack  (c),  V.-C.  Wood  made  a  decree  declaring  that  Yates  v.  Jack. 
the  plaintiffs  were  entitled  to  the  free  access  of  air  and  light  to 
such  an  extent  as  would  enable  them  to  enjoy  their  messuage7  and 
warehouse  for  the  purpose  of  their  business  without  any  material 

(«)  1864,  3  D.  J.  &  S.  275;  10  Jur.,  (b)  See  below,  Part  VI.  Chap.  II. 

N.  S.  G80,  810 ;  33  L.  J.,  Ch.  698.  (c)   1866,  L.  R.  1  Ch.  295. 
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byenjoyment 

Y  -ds  v.  Jack 


Extent  of      [diminution  of  their  former  use  and  enjoyment.     But,  on  appeal, 

h'feni'^vm'ent    ^0T&  Cranworth,  L.  C,  declared  the  plaintiffs  entitled  to  protection 

for  all  their  former  light.     "The  right,"  he  said,  "conferred  or 

recognized  by  the  statute  '2  &  3  Will.    I,  c.  71,  is  an  absolute 

indefeasible  right  to  the  enjoyment  of  the  light  without  reference 

to  the  purpose  for  which  it  has  been  used.    Therefore,  even  if  the 

evidence  satisfied  me  (which  it  does  not),  that  for  the  purpose  of 

their  present  business  a  strong  light  is  not  necessary,  and  that  the 

plaintiffs  will  still  have  sufficient  light  remaining,  I  should  not 

think  that  the  defendant  had  established  his  defence  unless  he 

had  shown  that,  for  whatever  purpose  the  plaintiffs  might  wish 

to  employ  the  light,  there  would  be  no  material  interference  with 

it."     An  injunction  was  granted. 

In  Dent  v.  Auction  Mart  Company  (a),  Wood,  V.-C,  said  that 
Auction  Mart  .  i  ■• 

the  above  observations  of  Lord  Cranworth  went  further  than  any 

previous  case  ;  adding  that  Yates  v.  Jack  might  easily  be  recon- 
ciled with  Martin  v.  Goble  "  by  saying  that  the  Lord  Chancellor's 
observations  may  apply  to  the  user  of  a  house  as  it  stands  for  any 
purpose  for  which  it  may  be  used  in  that  condition,  not  to  the 
user  of  a  house  when  its  whole  character  has  been  changed,  and 
it  has  been  rebuilt,  leaving  the  old  windows  untouched,  as  in  the 
malt-house  case."  He  held  that,  if  Messrs.  Dent  were  minded 
to  use  their  room  as  a  sample  room,  they  were  entitled  for  that 
purpose  to  all  the  light  which  had  been  accustomed  to  come 
through  the  windows  ;  and  it  was  immaterial  whether  they  had 
been  so  using  it  for  the  last  several  years  or  not. 
CaLcrafl  v.  In  Calcraft  v.  Thompson  {b),  Lord  Chelmsford,  C,  approved  of 

I son'  and  acted  upon  Lord  Cranworth's  observations  in  Yates  v.  Jack. 
'•'The  right  which  is  gradually  ripening, —  and  which,  after 
twenty  years'  enjoyment,  is  absolutely  acquired, — is  a  right  to 
have  the  light  freely  admitted  to  the  house  through  an  aperture 
of  certain  dimensions.  The  particular  use  to  which  the  house  is 
applied  during  the  period  in  which  the  right  is  thus  growing, 
never  enters  at  all  into  consideration.  When  the  full  statutory 
time  is  accomplished,  the  measure  of  the  light  is  exactly  that 
(neither  more  nor  less)  which  has  been  uniformly  enjoyed  pre- 
viously." 

In  Yowig  v.  Shaper  (c),  Malins,  V.-G,  said:   "The  allegation 
that  mncb   Light  is  not  required  for  the  plaintiff's  rooms,  as  they 


-■:.;,  I..  R.  -i  Eq.  288,  250.      |  j   L867,  L5  W.  R.  887.      (c)  1872,  -'1  \V.  R.  L85> 
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[are  now  occupied,  does  not  affect  the  case.  If  he  thinks  fit  to 
use  them  as  a  store-room,  it  is  no  reason  why  he  should  not 
hereafter  employ  them  for  other  purposes  requiring  more  light. 
He  is  entitled  to  the  enjoyment  of  all  the  light  and  air  to  which 
he  has  been  accustomed." 

In  Aynsley  v.  Glover  (a),  Jessel,  M.  K.,  said,  that  the  opinion 
of  Lord  Westbury  in  Jackson  v.  Duke  of  Newcastle,  was  not  law, 
and  that  the  decision  of  Lord  Cranworth  in  Yates  v.  Jack  was 
entirely  in  conflict  with  it ;  and  Moore  v.  Hall  (b)  is  a  distinct 
modern  authority  to  the  same  effect. 

In  the  last-named  case,  which  was  an  action  for  obstructing 
ancient  lights,  Cockburn,  C.  J.,  directed  the  jury  to  consider 
whether  any  sensible  diminution  of  light  to  the  plaintiff's  pre- 
mises had  been  occasioned  by  the  erection  of  the  defendant's 
premises,  so  as  to  make  them  less  available  either  for  occupation 
or  for  the  purposes  of  any  business  to  which  they  were  then  or 
might  thereafter  be  made  applicable  ;  and  a  rule  for  a  new  trial 
on  the  ground  of  misdirection  was  discharged,  and  Martin  v. 
Goble  expressly  dissented  from. 

In  the  cases  above  cited,  the  amount  of  light  claimed  exceeded, 
or  was  alleged  to  exceed,  the  amount  formerly  used  in  connection 
with  the  dominant  tenement.  In  others  the  question  has  arisen 
whether,  where  a  special  and  extraordinary  amount  of  light  has 
been  enjoyed  for  the  prescriptive  period,  any  special  right  is 
acquired. 

In  Lanfranchi  v.  Mackenzie  (c),  the  plaintiffs  sued  for  an 
injunction  to  restrain  the  defendant  from  erecting  a  building  so 
as  to  interfere  with  the  access  of  light  to  an  ancient  window  of  a 
room,  which,  for  the  last  fourteen  years,  they  had  used  as  a 
sample-room  for  examining  samples  of  raw  silk,  and  for  which 
they  required  an  extraordinary  quantity  of  light.  Malins,  V.-C, 
dismissed  the  suit  on  the  ground  that  there  was  no  such 
material  diminution  of  light  as  would  justify  the  Court  in 
interfering  if  the  room  were  used  for  the  ordinary  purposes  of 
business;  and  that  the  plaintiffs,  not  having  used  the  room 
as  a  sampling  room  for  the  period  of  twenty  years,  had  no 
claim  to  the  extraordinary  amount  of  light  which  was  required 
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(«)  1874,  L.  R.  18  Eq.  548  ;  affirmed 
on  appeal,  10  Ch.  283  ;  cf.  Kelk  v.  Pear- 
son (1871),  L.  R.  6  Ch.  809;  City  of 
London  Brewery  Co.  v.  Tennant  (1373), 


L.  R.  9  Ch.  212. 

(b)  1878,  L.  R.  3  Q.  B.  D.  178,  Cole- 
ridge, C.  J.,  and  Manisty  and  Mellor,  JJ. 

(c)  1867,  L.  R.  4  Eq.  421. 
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[for  that  purpose.  lie  says :  "  If  there  be  a  particular  user, 
and  the  quantity  of  light  claimed  for  that  is  such  as  would 
not  belong  to  the  ordinary  occupations  of  life,  a  person  who 
claims  that  extraordinary  quantity  of  light  cannot  establish  his 
right  to  it  unless  he  can  show  that  he  has  been  in  the  enjoy- 
ment of  it  for  twenty  years.  If  he  has  been  in  the  enjoyment  of 
an  extraordinary  user  for  twenty  years,  that  would  establish  the 
right  against  all  persons  who  had  reasonable  knowledge  of  it.  It 
has  been  argued  that  even  after  twenty  years  it  would  not  do  if 
the  person  had  not  knowledge  of  it.  It  is  not  necessary  to  say 
anything  on  that  subject.  I  think  there  is  great  force  in  the 
argument."  His  Honour  cited  with  approbation  Martin  v.  Qoble; 
but  his  decision  does  not  depend  on  the  law  there  laid  down,  that 
the  right  to  light,  so  far  as  regards  quantity,  depends  on  the  use  to 
which  the  building  lighted  by  the  window  has  been  visibly  applied. 

The  authority  of  the  above  dicta  was  questioned  ;  but,  in 
Dickinson  v.  Harbottle  (a),  Malins,  V.-C,  adhered  to  his  opinion 
expressed  in  Lanfranchiv.  Mackenzie,  and  held,  that  the  plaintiffs, 
not  having  used  the  rooms  for  the  special  purpose  of  drying 
tobacco  for  twenty  years,  could  not  claim  any  special  right  on 
that  account. 

But  in  an  Irish  case,  Macl<ey  v.  Scottish  Widows'  Society  (b), 
the  decisions  of  V.-C.  Malins  were  dissented  from;  and  it  was  held 
that  if,  a  window  being  ancient,  the  dominant  owner  has  made  an 
actual  appropriation  of  light  for  a  particular  purpose,  although 
not  for  the  statutory  period,  he  is  entitled  to  be  protected  in  the 
enjoyment  of  the  light  for  that  purpose.  "  The  right,"  said 
Christian,  L.  J.,  "is  to  an  average  maximum  of  the  light  which 
Nature  has  been  shedding  upon  the  window  for  twenty  years 
before  the  defendant  interrupted  it.  The  practical  appropriation 
of  that  light  may  be  more  at  one  time  and  less  at  another  at  the 
convenience  and  will  of  the  owner  of  the  dominant  tenement." 

This  view  is  undoubtedly  more  in  accordance  with  Yates  v. 
Jack  and  the  other  decision  cited  above,  than  is  the  dictum  of 
Malins,  V.-C,  in  Lanfranchi  v.  Mackenzie;  and  the  later  de- 
ns (c)  tend  in  the  same  direction. 


(.,)    is?:!,  lis   L.  T.,   X.  S.   is.;.     And 
in  ;in  anrepoi  bed  oaee  of  Co 

1 1.  :,w  (a  dentist's  window). 

1^77.  !r.  B.  M  K<|.  Ml. 

I.   i:    130; 


Dicker  v.  P  .     m  1 1890),  68  L.  T.  879j 

Ltr.il,>       \  .      I  ,  /'  CO.,  Li 

K.  ( L897),  l'  Ch.  214.    <  ■•  tt  v.  Jonas, 

I..   EL    (  L892),  8  Oh.   L87,  is  a  case  of 
implied  grant . 

As  i  ioiiable 
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[It  is  no  answer  to  a  suit  for  obstruction  of  light  that  the  Substituted 
plaintiff  has  obtained  as  much  additional  light  in  another  direc-  ,isht- 
tion  as  the  defendant  is  about  to  obstruct.  "  The  right  is  a 
right  between  the  owner  of  the  dominant  and  the  owner  of  the 
servient  tenement.  He  has  a  right  to  as  much  light  over  his 
neighbour's  land  to  and  for  the  use  of  his  house  as  he  enjoyed 
twenty  years  ago,  and  the  neighbour  has  no  right  to  deprive 
him  of  such  light,  because  the  owner  of  the  dominant  tenement 
has,  either  by  purchase  from,  or  by  the  free  gift  of  any  other 
person,  or  by  the  operation  of  an  Act  of  Parliament,  obtained 
other  light  in  addition  to  that  to  which  he  had  a  prescriptive 
right  (a)." 

Neither  is  it  sufficient  for  the  person  who  obstructs  the  light  to  Glazed  tiles, 
offer  to  patch  up  the  injury  he  is  doing  by  putting  glazed  tiles  in 
front  of  the  windows  in  question.  "  A  person  who  wishes  to  pre- 
serve his  light  has  no  power  to  compel  his  neighbour  to  preserve 
the  tiles  or  a  mirror  (which  might  be  better),  or  to  keep  thein 
clean  ;  nor  has  he  covenants  for  these  purposes  that  will  run  with 
the  land  or  affect  persons  who  take  without  notice.  And,  there- 
fore, it  is  quite  preposterous  to  say,  "  Let  me  damage  you,  pro- 
vided we  apply  such  and  such  a  remedy  "  (6).] 

By  the  laws  of  all  countries,  and  by  the  English  law  at  a  very   Easement  of 
early  period,   it  appears  that  an  action  would   lie   for  the  ob-  ProsPect nofc 

...  .    .      acquired  by 

structing  of  ancient  lights  (c).  Although,  however,  by  the  civil  enjoyment. 
law,  a  servitude  of  prospect  could  be  acquired  in  the  same 
manner  as  any  other  servitude,  the  law  of  England  recognizes  no 
such  right  (d),  except  by  express  grant  or  covenant.  Of  the 
existence  of  the  right  when  so  created  the  squares  in  London 
afford  well-known  instances.  The  validity  of  restrictions  thus 
imposed  is  fully  recognized  by  the  Lord  Chancellor  in  the  case 
of  Squires  v.  Campbell  (e). 

In  The  Attorney -General  v. Doughty  (/),  a  motion  was  made  for  Att.-Gen.  v. 
an  injunction  to  restrain  the  defendant  from  proceeding  with  a  Doughty. 


interference  with  light,  and  as  to  the 
supposed  rule  as  to  the  angle  of  forty- 
five  degrees,  see  below,  Pare  VI.  Chap.  I. 

(a)  Dyers'  Company  v.  King  (1870), 
L.  R.  9  Eq.  438. 

(b)  Per  Wood,  V.-C,  in  Dent  v.  Auc- 
tion Mart  Co.  (1866),  L.  R.  2  Eq.  238, 
251.  Cf.  Mackey  v.  Scottish  Widows' 
Society,  ubi  sup. 

(c)  Aldred's  Case  (1611),  9  Rep.  58  b, 
.and  cases  there  cited. 


(</)  Aldred's  Case,  ubi  sup. 

(e)  1836, 1  Mylne  &  Craig,  459.  [See 
Tulk  v.  Moxhay  (1848),  2  Phil.  774; 
Western  v.  M'Dermott  (1866),  L.  R.  2 
Ch.  72;  Piggott  v.  Stratton  (1S49), 
Johns.  341  ;  McLean,  v.  McKay  (1873), 
L.  R.  5  P.  C.  327.  A  grant  will  noc 
be  manufactured  out  of  the  common 
covenant  for  quiet  enjoyment :  Potts  v. 
Smith  (1858),  L.  R.  6  Eq.  311.] 

(/)    1788,  2  Ves.  sen.  452. 
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Easement  of  certain  building  which  would  intercept  the  prospect  from  Gray's 
acquired  by  ^nn  hardens;  anc^  tn6  report  states,  "that  the  interposition  of 
enjoyment,  the  Court  was  desired,  not  on  the  foundation  of  a  nuisance,  but 
on  a  long  enjoyment  of  right  to  this  prospect  by  this  Society, 
which  right  had  been  admitted  formerly  by  parties  concerned  to 
dispute  it,  and  by  a  court  of  equity;  namely,  in  1686,  when 
several  orders  on  petitions  were  made  by  Lord  Jefferies  to 
restrain  the  building  so  as  to  intercept  this  prospect :  and  the 
manner  of  defence  thereto  shows  this  right  of  the  Society  was 
not  disputed,  it  only  going  upon  this,  that  the  Court  was  imposed 
on  by  the  plans  shown.  That  rights  of  this  kind  have  been 
taken  notice  of,  appears  from  the  Act  of  Parliament  made 
for  adorning  Lincoln's  Inn,  where  the  parties  acquiesced  under 
such  a  right."  Lord  Hardwicke,  however,  refused  to  grant  an 
injunction  before  answer,  saying,  "  I  know  no  general  rule  of 
common  law  which  says  that  building  so  as  to  stop  another's 
prospect  is  a  nuisance  ;  was  that  the  case,  there  could  be  no  great 
towns,  and  I  must  grant  injunctions  to  all  the  new  buildings  in 
this  town.  It  depends  on  a  particular  right,  and  then  the  party 
must  first  have  an  opportunity  to  answer  it.  As  to  the  orders 
made  by  Lord  Jefferies,  who  was  too  apt  to  do  things  in  an  extra- 
ordinary manner,  fortiter  in  modo  as  well  as  in  re,  they  were 
made  on  petition,  without  a  bill  filed,  and  those  I  lay  out  of  the 
case.  There  may  be  such  a  right  as  this,  as  in  the  case  of  the 
Act  of  Parliament  touching  Lincoln's  Inn.  That  was  upon  agree- 
ment of  the  parties,  which,  if  shown  here,  it  would  be  different, 
or  if  there  was  ground  to  presume  such  an  agreement." 

[In  The  Fishmongers'  Company  v.  The  East  India  Company  (a)r 
Lord  Hardwicke  says,  "  It  is  true  the  value  of  the  plaintiffs' 
house  may  be  reduced  by  rendering  the  prospect  less  pleasant; 
but  that  is  no  reason  to  hinder  a  man  from  building  on  his  own 
ground." 
Eight  to  have        Similarly  in  Butf  v.  Imperial  Gas  Company  (L),  it  was  decided 

premises  seen    that  the  plaint  iff  could  not  complain  of  the  erection  of  a  gasometer 
not  acquired  *  r  ° 

byenjoyment.   on  the  defendants'  premises  merely  on  the  ground  that  it  would 

prevent  the  plaintiff's  premises  and  name-board  from  being  seen 

from  the  high   road,  and  so  deprive  him   of  chance  customers. 

Apparently  the  name-board  had  not  stood  for  twenty  years;  but 

if  it  had,  the  decision  would  have  been  the  same  (c). 


(./)   1751,  1  Dickens,  168.  Cf.  B 
L681),  I  .Mod.  Zo. 


(1  |    L866,  I..  B.  2  Oh.  L68. 

H  v."   ■     (1866), 85  L.J. 
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[And  conversely,  no  action  would  lie  for  the  loss  of  privacy  or   Privacy, 
amenity  by  the  opening  of  windows  in  a  neighbouring  house  (a), 
or  a  public  road  over  neighbouring  lands  (b). 

Although  in  this  country,  owing  to  the  great  value  of  land  in  Law  of 
cities  and  the  small  extent  of  properties,  men  are  tenacious 
of  every  ray  of  light,  and  go  through  an  immense  amount  of 
litigation  to  assert  their  right  to  it,  in  some  of  the  United 
States  of  America  (New  York,  Massachusetts,  South  Carolina, 
Maine,  Maryland,  Pennsylvania,  Alabama,  and  Connecticut)  the 
doctrine  of  the  English  law  does  not  prevail,  and  a  right  to  light 
cannot  be  acquired  by  prescription  or  implied  grant ;  the  Courts 
there  applying  to  the  case  of  windows  the  reasoning  in  Webb  v. 
Bird  (c).  In  others  (Illinois,  New  Jersey  and  Louisiana)  the  rule 
of  the  English  law  is  adopted  (d).  It  is  argued  that  a  man  may 
easily  acquire  a  fringe  of  land  surrounding  his  house  to  supply 
himself  with  light  for  his  windows,  and  his  neighbour  may 
abstain  from  building  on  his  land  to  the  obstruction  of  his 
windows  for  a  number  of  years  for  reasons  other  than  because  he 
is  under  an  obligation  not  to  build.] 

By  the  civil  law,  the  servitude  "  ne  luminibus  officiatur "  was   Civil  law. 
one  of  the   ordinary  urban  servitudes  (e)  ;    a  similar    servitude 
also  existed  for  the  right  of  prospect  (/),  which  appears  to  have 
been  very  extensive. 

Ch.  317;  14  W.  R.  422;  and  per  Lord  1775.  There  were  two  nisi  prim  de- 
Blackburn  in  Daltoii  v.  Angus  (1881),  cisions  at  an  earlier  day;  but  the  doc- 
L.  R.  6  App.  Cas.  824.  trine  was  not  sanctioned  in  Westminster 

(a)  Chandler  v.  Thomson  (1811),  3  Hall  until  1786,  when  the  case  of  Dow- 
Camp.  80  ;  13  R.  R.  756 ;  cf .  Potts  v.  win  v.  Upton  was  decided  by  the  K.  B. 
Smith  (1868),  L.  R.  6  Eq.  311,  at  p.  318.  This  was  clearly  a  departure  from  the 

(b)  See  Re  Penny  (1857),  7  E.  &  B.  old  law."— Per  Bronson,  J.,  in  Parker  v. 
660  ;  Duke  of  Buccleitch  v.  Metropolitan,  Foote,  19  Wend.  (N.  Y.)  309. 

Board  of  Works  (1870),  L.  R.  5  Exch.  (d)   Washburn  on  Easements,  583. 

221,    237.       Lord   Manners    v.    Johnson  (e)    Cum  autem  servitus  imponitur— 

(1875),  L.  R.  1  Ch.  D.  673,  was  a  case  ne    luminibus    officiatur— hoc    maxime 

of  express  covenant.  adepti  videmur,  ne  jus  sit  vicino,  invitis 

(e)   Below,    p.    299.     "There    is,    I  nobis,  altiusajdificare,  atque  itaminuere 

think,    no    principle    upon    which    the  lumina  nostrorum  oxlificiorum.—  Dig.  8, 

modern  English  doctrine  on  the  subject  2,  4,  de  serv.  pnod.  urb. 

of  lights  can  be  supported.     It  is  an  (/)  Est ethacc  servitus— neprospectui 

anomaly  in  the  law.     It  may  do  well  officiatur. — Dig.  8,  2,  3. 

enough   in   England,  and   I  see  that  it  Inter  servitutes,  ne  luminibus  officia- 

has  recently  been  sanctioned  with  some  tur,  et  ne  prospectui  offendatur,  aliud  et 

qualifications  by  an  Act  of  Parliament ;  aliud    observatur  ;    quod    in    prospectu 

but  it  cannot  be  applied  in  the  growing  plus  quis  habet  ne  quid  ei  officiatur  ad 

cities  and  villages  of  this  country  with-  gratiorem    prospectum   et  liberunr :    in 

out  working  the  most  mischievous  con-  luminibus  autem  (non  officere)  nelumina 

sequences.     It  has  never,  I  think,  been  cujusquamobscuriorafiant ;  quodcunque 

deemed  a  part  of  our  law  ;  and,  besides,  igitur  faciat  ad  luminis  impedimentum, 

it  would  be  difficult  to  prove  that  the  prohiberi  potest,  si  servitus  debeatur.— 

rule  in  question  was  known  to  the  com-  Ibid.  15. 
mon  law  previous  to  the  19th  of  April, 
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Air-  The  right  to  the  enjoyment  of  air  is,  generally  speaking,  at 

common  law,  governed  by  the  same  principles  as  those  which 
regulate  the  passage  of  Light ;  rso  that,  while  no  right  can  be 
acquired  to  have  a  free  circulation  of  air  over  a  vacant  piece 
of  ground,  or  over  or  round  a  building  placed  upon  the  land  (the 
enjoyment  being  both  indefinite  and  practically  incapable  of 
being  interrupted)  (a),  the  right  to  the  access  of  air  to  a  house 
through  definite  apertures  opened  for  the  purpose  is  one  which 
can  apparently  be  acquired  by  user  at  common  law.] 
Cases  of  The  old  authorities,  indeed,  mention  a  singular  case  of  an  ease- 

windmills.        ment  of  tbis  fond,  which  might  have  the  effect  of  imposing  very 
extensive  restrictions  upon  the  owners  of  the  neighbouring  land. 
Winch,  J.,  said,  "  That  where  one  erected  a  house  so  high 
that  the  wind  was  stopped  from  the  windmills  in  Finsbury  fields, 
it  was  adjudged  that  it  should  be  broken  down"  (6). 

And,  again,  "  in  an  assize  of  nuisance,  brought  because  levavir 
domum  ad  nocumentum  of  his  mill,  by  which  the  wind  is  stopped 
to  come  at  his  mill,  so  that  he  cannot  grind,  &c,  and  the  jury 
find  that  the  defendant  has  erected  a  house  de  novo,  and  that 
only  two  yards  of  the  top  of  the  house  is  to  the  nuisance,  this 
found  for  the  plaintiff,  for  here  the  declaration  is  not  falsified 
(falsifie)  (c),  but  only  abridged,  and  the  judgment  shall  be,  thai 
the  two  yards  be  dejected."  M.  11  Jas.  1,  inter  Goodman  and 
Gore  and  others,  adjudged  (d). 

(a)  Ham's  v.  Be  Pinna  (1886),  L.  R.  2  Rclle's  Ahr.  704,  Triall,  C.  pi. 

33  Ch.  Div.  238.  23.     [The  case  referred  to  by  Rolle  is 

(h)  Viner's  Abridg.  Nusance,  G.  pi.  reported  iu  Godb.  221,  oe 

19.     [Taken  from  Winch's  Reports,  3,  (C.  P.  11  James),  where,  in  an  assize  of 

where,  in  what  professes  to  be  a  report  nuisance,  the  plaintiff  showed   that  he 

of   the   proceedings   of    the   Court    of  had  a  windmill,  and  that  the  defendant 

Common  Pleas  in  E.  19  James  1,  it  is  built  a  house  so  as  it  hindered  his  mill. 

said  :  "  Winch  said  fliat  it  was  adjudged  The  jury  found  that  the  defendant  built 

in  this  Court,  that  where  one  erected  a  the  house,  but  that  only  two  feet  of  it 

house  so  nigh  in  Finsbury  Fields,  by  the  did  hinder  the  plaintiff's  mill,  and 

windmills,  that  the  wind  was  stopped  a  nuisance.     The  Court  (llobart,  C.  .1.  i 

from  them.  th;it  it,  was  adjudged  in  this  was   of   opinion    that   but   part  of   the 

case   that   the    house  shall    be   broken  house  should  be  abated,  viz.,  that  which 

down."    These-  Rerx ,v\ s  professing  to  be  was  found  to  be  a  nuisance. 
a  translation  of  the  jndge's  owa  notes,  In  Goodman  and  '  (C.  P. 

it  seems  at,  instead  of  report-  10  Jas.  Godb.   189),  Goodman  brought 

iDg  a  case,  heshn-iM  record  an  anecdote  an  assize  against  Gore  and 

told  by  himself  in  Court,  and  speak  of  erecting  two  houses  to  the  west  cud  of 

himself    in    the    third   person.     This  is  his    windmill,    per    <|iiod    ventus  imps- 

explained  by  the  fool  mentioned  in  the  ditnr,  &o.     It   was  given  in  evid. 

preface   to    Ben    e  and   Dalison,   that  that  the  houses  were  aboat  eighty  feet 

Winch's  Reports  are  improperly  ascribed  from   the  mill   in   height,   did    e  tend 

to  that  learned  judge.]  above  the  top  of  the  mill,  and  iu  length 

(c)  This  is  erroneously  prinl  -  wore  twelve  yards  from  the  mill ;  and, 

lied  "  in  Yiner,  '  SI.  2,  pi.  6.  notwil  '„  the  Court  (Coke,  C.  3  > 
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[But   in  view  of  the  later  decisions,  these  authorities  can  no    Easement  of 

longer  be  considered  good  law ;  and  the  right  acquired  by  user  — 

must  be  confined  to  the  access  of  air  through  a  definite  aperture. 

Thus,  in  Webb  v.  Bird  (a),  it  appeared  that  the  plaintiff's  wind-  Webl  v.  Bird. 
mill  was  built  in  1829.  The  defendant,  in  1859  and  18G0,  built 
a  school-house  within  twenty-five  yards  from  the  mill,  which 
•obstructed  and  diverted  the  currents  of  air  that  would  otherwise 
have  passed  to  the  mill.  The  Court  of  Common  Pleas  held  that, 
as  the  plaintiff's  mill  was  erected  within  time  of  legal  memory, 
there  could  be  no  prescription  at  common  law  ;  nor  could  the 
plaintiff  prescribe  under  the  Prescription  Act,  because  the  ease- 
ments contemplated  by  the  second  section  were  only  such  as  were 
to  be  exercised  upon  or  over  the  soil  of  an  adjoining  owner 
and  were  capable  of  interruption  (b).     The  Exchequer  Chamber 


directed  the  jury  to  find  for  the  defen- 
dant (1861,  see  10  C.  B.,  N.  S.  273,  n.) 

On  the  cases  in  Eolle  and  Winch, 
Willes,  J.,  observes,  that  there  was  a 
distinction  between  ordinary  mills  and 
the  prescriptive  right  which  the  lord  of 
a  manor  had  to  compel  all  residents 
within  the  manor  to  grind  their  corn  at 
•his  mill.  Privileged  mills  of  that  de- 
scription had  peculiar  rights.  (10  C. 
B.,  N.  S.  285.) 

These  three  windmill  cases  may  per- 
haps be  reduced  to  one,  and  that  a  case 
considered  by  the  lawyers  of  the  time 
as  of  no  authority  on  the  subject  of 
easements.  The  first  was  tried  before 
€oke,  C.  J.,  in  10  Jas.  1,  reported  by 
Godb.  189,  as  Goodman  v.  Gore  and 
Others.  It  will  be  seen  by  the  report 
that  Lord  Coke  displayed  a  disposition 
to  trip  the  plaintiff  up  on  a  point  of 
form,  a  circumstance  consistent  with 
the  fact  of  the  house  being  built  con- 
trary to  a  royal  proclamation  which  he 
'would  not  directly  oppose,  as  he  was 
then  on  his  preferment,  being  then 
Chief  Justice  of  the  Common  Pleas, 
and  soon  after  appointed  Chief  Justice 
of  the  King's  Bench.  His  opinion  of 
these  proclamations  may  be  seen  in  3 
Inst.  201,  "  Of  Buildings,"  where  he 
says,  "  We  have  not  read  of  any  Act  of 
'Parliament  now  in  force  made  against 
the  excess  of  building,  or  touching  the 
order  or  manner  of  building  ;  but  it  is 
a  wasting  evil  whereunto  some  wise 
men  are  subject."  Also  in  12  Rep.  74. 
The  second  case  was  tried  the  following 
year  before  Hobart,  C.  J.,  and  brought 
to  a  more  successful  issue.  It  is  cited 
bv  Rolle  as  Goodman  v.  Gore  ;  the  same 


as  that  given  to  the  first  by  Godbolt. 
Rolle  does  not  refer  to  Godbolt,  and 
probably  took  the  case  from  his  own 
notes  before  Godbolt  was  published. 
Godbolt  was  published  in  1652,  when 
Rolle  was  Chief  Justice  of  the  Upper 
Bench.  Winch,  eight  years  afterwards, 
says  that  such  a  case  had  been  ad- 
judged in  the  Common  Pleas,  and  his 
description  of  the  case  fits  the  cases  in 
Godbolt.  As  to  the  authority  of  the 
windmill  case,  it  is  mentioned  neither 
by  Coke  nor  Hobart.  Coke  in  his 
chapter  on  buildings  (3  Inst.  201),  says, 
"  Also  the  common  law  prohibits  the 
building  of  any  edifice  to  the  common 
nuisance  or  to  the  nuisance  of  any  man 
in  his  house,  as  the  stopping  up  of  his 
light,  or  to  any  other  prejudice  or 
annoyance  of  him."  Rolle  does  not 
abridge  it  under  the  head  of  "Nusance," 
where  he  abridges  the  judgment  of 
Wray,  C.  J.,  in  Aldred's  Case,  as  to  the 
stoppage  of  air  to  windows,  but  under 
the  head  of  "  Trial,"  as  an  authority  for 
the  position  that  where  a  plaintiff  de- 
clares that  a  whole  building  is  a  nui- 
sance, and  the  jury  find  part  only  to  be 
so,  the  action  shall  not  entirely  fail. 

In  old  maps  of  London,  a  row  of 
windmills  appears  on  the  heights  to  the 
north  of  London.  Probably  in  the  time 
of  King  James  it  was  thought  an  alarm- 
ing circumstance  as  affecting  the  supply 
of  food  to  the  city,  that  any  one  -should 
build  so  near  them  as  to  take  the  wind 
from  their  sails. 

(a)  1861—3,  10  C.  B.,  N.  S.  26S  ;  13 
C.  B.,  N.  S.  841. 

(b)  See  above,  p.  211. 
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Easement  of    [agreed  with  the  Common  Pleas  that  the  right  to  the  passage  of 
air'  air  was  not  a  right   to  an  easement  within  the  meaning  of  -  &  '■'> 

Will.  4,  c.  71,  s.  2;  and  held,  further,  that  the  claim  could 
not  be  supported  upon  the  presumption  of  a  grant  arising  from 
the  uninterrupted  enjoyment  as  of  right  for  a  certain  term 
of  years,  because  they  thought,  in  accordance  with  the  judgment 
of  the  House  of  Lords  in  Chasemore  v.  Richards  (a),  that  the 
presumption  of  grant  from  long-continued  enjoyment  only  arose 
where  the  person  against  whom  the  right  was  claimed  might  have 
interrupted  or  prevented  the  exercise  of  the  subject  of  the 
supposed  grant  ;  and  in  the  case  of  the  windmill,  it  would  be,  if 
not  absolutely  impossible,  yet  so  difficult  to  prevent  the  exercise 
of  the  right  claimed,  that  no  presumption  of  a  grant,  or  easement 
in  the  nature  of  a  grant,  could  be  founded  upon  the  non- 
interruption  of  the  exercise  of  the  alleged  right  by  the  person 
against  whom  it  was  claimed.  Blackburn,  J.,  said  that  he 
wished  to  guard  against  its  being  supposed  that  anything  in  the 
judgment  affected  the  common  law  right  that  might  be  acquired 
to  the  access  of  light  and  air  through  a  window. 
Brya  In  Bryant  v.  Lefever  (b),  the  plaintiff  and  the  defendants  were 

occupiers  of  adjoining  houses,  which  had  remained  in  the 
same  condition  for  some  thirty  or  forty  years.  The  defendants, 
in  rebuilding  their  house,  carried  up  the  building  much  beyond 
its  former  height,  and  stacked  timber  on  the  roof,  thereby 
causing  the  plaintiff's  chimneys  to  smoke  whenever  he  lighted 
fires.  The  plaintiff  claimed  a  right  to  have  the  free  access  of  air 
to  his  chimneys,  and  added  a  claim  in  respect  of  nuisance.  The 
facts  being  proved,  Lord  Coleridge,  C.  J.,  gave  judgment  for 
the  plaintiff;  but,  on  appeal,  judgment  was  entered  for  the 
defendants  on  the  authority  of  Webb  v.  Bird. 

The  allegation  of  nuisance  was  disposed  of  by  the  answer,  that 
the  smoke  was  produced  by  the  plaintiff. 

As  to  the  claim  to  the  access  of  air,  the  Lords  Justices  held 
that  there  was  qo  natnral  right  to  such  access  ;  for  the  establish- 
ment of  such  a  right  would  prevent  every  adjoining  owner 
from  making  a  reasonable  use  of  his  land.  Neither  could  the 
right  be  acquired  by  prescription  at  common  law, — for  the 
building  of  a  house  did  nol  increase  the  natural  right  in  respect 


(«)   lsr,!»,  7  ][.  i.,i-  (   , .   B49  Chastey  v.  Ackland,  L.  H.   (1895).  2  Ch. 

J79,  I-  ft.  i  0.  P.  Div.  172.     Cf.       389;  (1897),  A.  0.  165. 
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[of  the  land ;  nor  by  the  doctrine  of  lost  grant, — which  was  only     Easement  of 

ancillary  to  common  law  prescription  ;  nor  under  the  Prescription  air" 

Act,  which    did  not  apply  to  air.     The  claim  was  vague  and 

uncertain,   and  the  enjoyment  incapable  of    being    interrupted 

by  any  reasonable  means.     Lord  Justice  Cotton  added  that  "  it 

was  unnecessary  to  say  whether,  if  the  uninterrupted  flow  of  air 

through    a    definite    aperture    or   channel    over   a    neighbour's 

property  had  been  enjoyed  as  of  right  for  a  sufficient  period, 

a  right  by  way  of  easement  could  be  acquired"  (a). 

On   the  other  hand,  in   Moseley  v.    Bland,   cited  in  Aldred's  Air  through 

Case  (b),  Wray,  C.  J.,  said  that,  for  stopping  as  well  of  the  whole-  ^m  °w£ 

t  -I-I1111  j       Moseley  v. 

some  air  as  of  light,  action  lies  and  damages  shall  be  recovered  ;  Bland. 

for  both  are  necessary.  And,  if  the  stopping  of  the  whole- 
some air,  &c,  gives  cause  of  action,  a  fortiori  an  action  lay 
in  the  case  at  bar  for  infecting  and  corrupting  the  air.  This 
judgment  is  thus  abridged  by  Rolle  (c)  : — The  stoppage  of 
salubrious  air  is  a  nuisance  as  well  as  the  stoppage  of  light. 

In  Gale  v.  Abbott  (d),  and  Dent  v.  Auction  Mart  Company  (e),  Gale  v.  Abbott. 
injunctions  were  granted  to  remove  and  prevent  impediments  to 
ventilation.  In  the  first  case  the  defendant  was  ordered  to 
remove  a  skylight  which  he  had  placed  over  his  yard,  and  which 
materially  impeded  the  passage  of  air  to  the  window  of  the 
plaintiff's  back  kitchen.  It  was  by  that  means  alone  that  a 
thorough  ventilation  existed  to  the  plaintiff's  house,  and  the 
benefit  therefore  was  not  inappreciable.  In  the  other  case,  Dent  v. 
Wood,  V.-C,  says  :  "There  is  a  staircase  lighted  in  a  certain  ^on^ 
manner  by  windows,  which  when  open  admit  air.  The  defendants 
are  about  to  shut  up  these  windows,  as  in  a  box  with  the  lid  off, 
by  a  wall  about  eight  or  nine  feet  distant,  and  some  forty-five 
feet  high ;  and  in  that  circumscribed  space  they  purpose  to  put 
three  water-closets.  There  are  difficulties  about  the  case  of  air 
as  distinguished  from  that  of  light.  But  the  Court  has  interfered 
to  prevent  the  obstruction  of  all  circulation  of  air ;  and  the 
introduction  of  three  water-closets  into  a  confined  space  of  this 
description  is,  I  think,  an  interference  with  air  which  this  Court 
will  recognize  on  the  ground  of  nuisance.  This  is,  perhaps,  the 
proper  ground  on  which  to  place  the  interference  of  the  Court, 


(o)  Cf.  Harris  v.  Be  Pinna  (18S5),  L.  (c)  2  Rol.  Abr.  141,  Nusans.G.,  pi.  16. 

R.  33  Oh.  Div.  238.  (d)  1862,  S  Jur.,  N.  S.  987. 

(6)   1738,  9  Rep.  58  b.  (e)   1866,  L.  R.  2  Eq.  238. 
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Easement  of 
air. 

Air  through 
windows. 

Johnson  v. 


Bower. 


Hall  v. 
L  ichfield 
Brevx 
i       pany. 


■ 


Right  to  pre- 
vent access  of 
impure  air  or 
water  not  an 
easement. 


Custom  of 
London. 


[although  in  decrees  the  words  light  aud  air  are  often  inserted 
together,  as  if  the  two  things  went  pari  passu." 

In  Johnson  v.  ]\'yatt  (a),  an  injunction  to  restrain  the  obstruc- 
tion of  air  coming  to  ancient  windows  was  refused  by  the  Lords 
Justices,  on  the  ground  that  the  obstruction  would  be  casual 
and  temporary  only,  depending  on  the  direction  of  the  wind. 

In  Baxter  v.  Bower (b),  an  injunction  had  been  granted  by 
Bacon,  V.-C,  against  permitting  so  much  of  a  shed  to  remain  as 
would  intercept  the  passage  of  light  and  air  to  the  windows  of 
the  plaintiff's  chapel.  The  Lords  Justices  on  appeal  struck  out 
of  the  order  so  much  as  related  to  air;  but  no  reasons  are  given 
in  the  report. 

In  Hall  v.  Lichfield  Brewery  Company  (c),  the  plaintiff  had,, 
for  upwards  of  thirty  years,  enjoyed  a  free  access  of  air  to  his 
slaughter-house  through  two  apertures.  Fry,  J.,  said,  that  the 
right  to  the  access  of  air  could  undoubtedly  be  acquired  at 
common  law,  not  by  prescription,  but  by  an  implied  covenant. 
In  the  case  of  a  dwelling-house  the  covenant  was  "  not  to 
interrupt  the  free  use  of  salubrious  air."  In  the  case  before  him, 
the  implied  covenant  was  "  not  to  interrupt  the  free  access  of  air 
suitable  for  the  purpose  of  a  slaughter-house."  His  .Lordship 
gave  damages  for  the  injury. 

In  Bass  v.  Gregory  (d),  the  plaintiffs  succeeded  in  establishing 
a  prescriptive  right  to  ventilate  their  cellars  by  means  of  a  shaft 
communicating  with  a  disused  well  owned  by  the  defendant. 

Aldin  v.  Latimer  Clark  (e)  is  a  case  of  implied  grant  of  the 
access  of  air  to  timber  sheds.] 

It  may  be  observed  here,  that  the  right  to  a  lateral  passage 
of  air,  as  well  as  to  a  flow  of  water,  superadds  a  privilege  to  the 
ordinary  rights  of  property,  and  is  quite  distinct  from  that  right 
which  every  owner  of  a  tenement,  whether  ancient  or  modern, 
possesses  to  prevent  his  neighbour  transmitting  to  him  air  or 
water  in  impure  condition  ;  this  latter  right  is  one  of  the 
ordinary  incidents  of  property,  requiring  no  easement  to  support 
it,  and  can  be  countervailed  only  by  the  acquisition  of  an 
easement  for  that  purpose  by  the  party  causiug  the  nuisance  (/). 

By  the  custom  of  London,  a  man  might  rebuild  his  house,  or 


(,<)   L868, 2  De  G.,  J.  A  B.  18 j  9Jur., 
N.  S.  L383. 

i       W.  S.  1876,  LI,  L66. 

(  )  L880,  19  L.J.,Ch.666;  13  L. 


i  [)    L890,  L.  EL.  26  Q.  B.  D.  481. 
I.    B.  (1894),  20h.  187. 

(/)   [Cf.  as  tu  water,  above,  p.  293.] 
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other  edifice,  upon  the  ancient  foundation  to  what  height  he 
pleased,  though  thereby  the  ancient  windows  or  lights  of  the 
adjoining  house  were  stopped,  if  there  were  no  agreement  in 
writing  to  the  contrary  (a). 

In  all  cases  where  the  right  is  claimed  under  the  statute,  a 
justification  of  a  disturbance  by  force  of  this  custom  is  taken 
away  by  the  express  enactment  of  the  statute  (s.  3),  "any  local 
custom  or  usage  notwithstanding  "  (b). 


(a)  Com.  Dig.  London,  N.  (5)  ;  Win. 
Stanley  v.  Lee  (181S),  2  Swans.  239. 

(b)  Since  so  decided  in  Salters'  Com- 
pany v.  Jay  (1842),  3  Q.  B.  109 ;  2  Gale 
&  D.  414;  [and  by  the  Court  of  Ex- 
chequer Chamber,  Truscott  v.  Merchant 
Taylors'  Company  (1S56),11  Exch.  S55; 
see  Cooper  v.  Hubbuck  (1862),  12  C.  B., 
N.  S.  456 ;  Yates  v.  Jack  (1866),  L.  R. 
1  Ch.  299 ;  Dent  v.  Auction  Mart  Com- 
pany (1866),  L.  R.  2  Eq.  249. 

In  the  Curriers'  Company  v.  Corbett 
(1865)  (11  Jur.,  N.  S.  719),  it  was 
argued,  from  air  not  being  mentioned  in 


sect.  3  of  the  Prescription  Act,  that  the 
custom  of  London,  as  to  building  on  an 
ancient  foundation,  was  not  affected  by 
it  so  far  as  it  related  to  the  obstruction 
of  air,  and  a  formal  objection  was  made 
to  a  decree  of  the  Vice-Chancellor  for 
an  injunction  on  this  ground.  Turner, 
L.  J.,  said  that  he  should  not  be  disposed 
to  come  to  any  decision  upon  it  without 
some  further  evidence  of  the  custom  of 
the  city  extending  to  air,  as  well  as 
light,  of  which  there  was  no  evidence. 
See,  too,  Dickinson  v.  Harbottle  (1873), 
2S  L.  T.,  N.  S.  1S6.] 


Easement  of 
air. 


•HALTER    III. 


WAYS. 


Hi,  hts  of  way  are  at  once  the  most  familiar  and  important  of 
the  class  of  affirmative  easements  which  impose  upon  the  owner 
of  the  servient  tenement  the  obligation  to  submit  to  something 
being  done  within  the  limits  of  his  own  property. 


Way  8  non- 
continuous 

easements. 


Way  to 
church. 


Rights  of  this  nature  are,  in  their  exercise,  intermittent ;  falling 
within  the  division  of  non-continuous  easements  already  alluded 
to.  These  rights  are  in  their  extent  susceptible  of  almost  infinite 
variety  :  they  may  be  limited  both  as  to  the  intervals  at  which 
they  may  be  used — as  a  way  to  church  (a),  and  the  actual  extent 
of  user  authorized — as  a  foot- -way,  horse- way,  or  carriage-way. 


(</)  Viner's  Abr.  Nuisance  H.,  15, 
citing  20  Ass.  18  ;  33  H.  G,  26. 

[The  Year  Books  cited  in  Viner  relate 
to  a  private  way  to  a  church  appurten- 
ant to  the  house  of  a  parishioner,  and 
to  the  same  effect  is  Brooke's  Abr. 
(  Ihimyne,  pi.  2,  cited  Com.  Dig.  Chimin. 
D.  2. " 

But  there  may,  it  seems,  be  another 
description  of  way  to  a  church  for  all 
the  inhabitants  of  the  parish  by  custom 
(see  above,  pp.  3,  152).  To  this  descrip- 
tion of  way  the  following  authorities 
refer:  —  1".  N.  B.  188,  n.  (427).  A  man 
shall  not  have  a  writ  of  assize  of  nuis- 
ance for  a  way  to  a  church,  because  he 
has  no  freehold  in  the  church.  4  Edw. 
8  Nuisance,  8.  Hi  v.  Bedoe,  16  James, 
2  RoL  Sep.  II;  2  Rol.  Abr.  287,  Pro- 
hibition,  P.,  pi.  ls;  Yin.  Abr.  Prohibi- 
tion, F .,  pL  18,  between  the  church- 
wardens of  Bit  home  and  Bowe.  The 
eh urcli wardens  sued  in  the  Spiritual 
Court  for  ■  way  to  the  church,  which 
they  claimed  to  appertain  to  all  the 
parishioners  by  prescription.  The  de- 
fendant  denying  the  prescription,  a  pro- 
hibition was  granted,  fi  !J  v.  I 
L5,  pi.  70;  2  I: 
rohibition,  I'.  17  \  Via.  Abr.  Pro- 
hibition, P.  17.  Braokley  and  Cooks 
said,  a  libel  may  be  in  the  ecolee 


court  for  not  repairing  a  way  that 
leadeth  to  a  church,  but  not  for  not 
repairing  a  highway.  These  cases  are 
referred  to  by  Ayliffe  (Par.  438)  and 
Gibson  (Cod.  293)  as  authorities  that 
the  right  to  a  church  path,  or  the  obli- 
gation to  repair  it,  are  within  the  juris- 
diction of  the  ecclesiastical  court  (see- 
also  WaUi  r  v.  Mi  ,  1  Curt.  261  \ 
1  Burn,  Ecc.  Law,  395).  In  Austin's 
Case  (II.  23  &  24  Car.  2j  1  Vent.  189), 
Lord  Hale  says,  "  If  a  way  lead  only  to 
a  church,  to  a  private  house  or  to  fields, 
'tis  a  private  way."  In  1 ! 
(P.  24  Car.  2;'l  Vent.  208),  the  de- 
fendant was  indicted  for  stopping  a 
common  footway  to  the  church  at 
Whitby.  It  was  objected,  that  aa  in- 
dictment would  not  lie  for  a  nnisanoe 
to  a  church  path,  bat  suit  might  be  in 
the  ecclesiastical  court,  and  that  t he- 
damage  was  private  and  concerned  on  j 
the  parishioners.  Lord  Male  sa 
this  were  a  common  footway  to  the 
church  for  the  parishioners,  the  indict 
ment  would  not  be  good,  for  then  the 
nuisance  would  extend  no  further  than 
the    parishioner-,    for  which   they  have 

their    particular    suits    (see    also   per 

Dodderidge,  J.,  S  ",  :'>   Balst. 

340;    and   per  Willes,  C.  J.,   Drake  v. 

,   Willes,   008).     Referring 
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Ways  non- 
continuous 
easements. 


Thus,  a  way  may  be  granted  for  agricultural  purposes  only  (a), 
or  for  the  carriage  of  coals  only  (b),  or  for  the  carriace  of  all 
other  articles  except  coals  (c). 

The  civil  law  also  recognized  the  validity  of  such  modified 
rights  (d). 

Like  other  easements,  rights  of  way  may  be  acquired  by  user.  Degrees  of 
But  as  such  user  is  not  continuous  and  may  vary  at  different  ways- 
times,  great  difficulties  are  presented  both  in  law  and  in  fact  in 
determining  the  amount  of  right  conferred  by  it;  though  the 
maxim,  "  omne  majus  continet  in  se  minus,"  seems  equally  ap- 
plicable here  as  in  other  cases.  The  real  difficulty  is  to  ascertain 
what  constitutes  the  relative  majus  and  minus  in  rights  of  this 


to  these  cases,  it  is  said  in  Bac.  Abr. 
(Highways,  A.),  that  a  way  to  a  parish 
church,  or  to  the  common  fields  of  a 
town  or  to  a  village  which  terminates 
there,  may  be  called  a  private  way, 
because  it  belongs  not  to  all  the  king's 
subjects,  but  only  to  the  particular  in- 
habitants  of  such  parish,  bouse,  or  vil- 
lage, each  of  whom,  as  it  seems,  may 
have  an  action  for  a  nuisance  therein. 
But  in  Fineux  v.  Hovenden  (Cro.  El. 
664),  where  a  way  was  claimed  for  all 
the  inhabitants  of  the  city  of  Canter- 
bury, it  was  held,  that  without  a  special 
grief  shown  by  the  plaintiff,  an  action 
lies  not,  and  a  case  of  Westbury  v.  Powel 
is  there  referred  to  of  an  action  having 
succeeded  by  an  inhabitant  of  South- 
wark  for  an  obstruction  of  a  watering- 
place  common  to  the  inhabitants  of 
Southwark. 

On  the  authority  of  this  case  of  West- 
bury  v.  Powel,  it  waa  held  in  Harrop  v. 
Hirst  (1868,  L.  R.  4  Ex.  43),  that  the 
plaintiffs,  who,  in  common  with  other 
inhabitants  of  a  district,  enjoyed  a 
customary  right  to  have  water  from  a 
spout  for  domestic  purposes,  were  en- 
titled to  an  action  for  diverting  the 
water  without  proof  of  special  damage. 
A  right  of  way  cannot  be  claimed  by 
parishioners  by  dedication  within  time 
of  memory.  In  Vestry  of  Bermondsey  v. 
Brown  (1865,  L.  R.  1  Eq.  204),  Romilly, 
M.  R.,  says,  "I  do  not  doubt  a  parish 
might  possess  as  private  property  a 
right  of  way  as  this  ten-foot  way  in 
the  same  manner  as  they  might  possess 
a  field,  but  it  must  be  by  grant  from 
the  owner  of  it ;  neither  do  I  doubt 
that,  if  such  a  use  was  conferred  on  the 
parishioners,  a  dedication  to  the  public 
would  not  be  presumed  without  cogent 
evidence.     A  dedication  to  the  parish 


by  the  owner  of  the  soil  cannot  be  pre- 
sumed. A  dedication  from  user  can 
only  b9  presumed  in  favour  of  the 
public  generally,  and  not  in  favour  of 
the  inhabitants  of  a  particular  parish. 
This  is  laid  down  in  Poole  v.  Huskinson 
(1843,  11  M.  &  VV.  827),  and  is  unques- 
tionable law."  (Page  215.)  Mounsey 
v.  Ismay  (1863,  1  H.  &  C.  729)  is  an 
authority  that  such  a  way  may  be 
claimed  by  immemorial  custom,  but 
not  by  prescription  under  the  Prescrip- 
tion Act.     (3  H.  &  C.  486.) 

Interference  with  a  pathway  forming 
part  of  the  parish  churchyard  is  action- 
able in  the  Ecclesiastical  Court,  and 
the  High  Court  will  not  entertain  juris- 
diction. Batten  v.  Gedge  (1889),  L.  R. 
41  Ch.  D.  507.] 

(a)  Beiynolds  v.  Edwards  (1741), 
Willes,  282.     See  below,  p.  317. 

(b)  Iveson  v.  Moore  (1700),  1  Ld. 
Raym.  486  ;  S.  C,  1  Salk.  15. 

(c)  Marquis  of  Stafford  v.  Coyney 
(1827),  7  B.  &  C.  257 ;  31  R.  R.  186.  See 
also  Jackson  v.  Stacey  (1816),  Holt,  N. 
P.  C.  455;  17  R.  R.  663;  [Tomlin  v. 
Fuller  (1681),  1  Mod.  27  ;  Bidder  v. 
North  Staffordshire  Bail.  Co.  (1878),  L. 
R.  4  Q.  B.  Div.  412.] 

(d)  Modum  adjici  servitutibus  posse    Vestry  of 
constat :    veluti    quo    genere    vehiculi    Bermondsey 
agatur,  (vel  non  agatur,)  veluti  ut  equo    v.  Brown. 
duntaxat,  vel  ut  certum  pondus  vehatur, 

vel  grex  ill©  transducatur,  aut  carbo 
portetur.  Intervalla  dierum  et  horarum 
non  ad  temporis  causam  sed  ad  modum 
pertinent  jure  constituta3  servituti3. — 
Dig.  8,  ],4,  §§  1,  2,  deserv. 

Usus  servitutuin  temporibus  secerni 
potest;  forte  ut  quis  post  horamtertiam 
usquo  in  horam  decimameo  jure  utatur, 
vel  ut  alternis  diebus  utatur. — Ibid.  5, 
§1. 

21 
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Degrees  of     nature.     A  man  may  allow  the  passage  of  foot  passengers  and 
wa?B-  carriages  near  bis  house,  and  yet  refuse  permission  to  drive  cattle 

along  the  same  road. 

Lord  Coke,  citing  the  authority  of  Fleta  and  Bracton  (a),  says, 
"  There  are  three  kinds  of  ways :  first,  a  foot-way,  which  is  called 

Iter  iter,  quod  est  jus  eundi  vel  ambulandi  homini  ;  and  this  was  the 

first  way.     The  second  is  a  foot-way  and  a  horse-way,  which  is 

Actus.  called  actus,  ab  agendo;   and  this  vulgarly  is  called  pack  and 

prime  way,  because  it  is  both  a  foot-way,  which  was  the  first  or 

Via.  prime  way,  and  a  pack  or  drift  way  also.     The  third  is  via,  or 

aditus,  which  contains  the  other  two,  and  also  a  cart-way,  &c. ; 
for  this  is  jus  eundi,  vehendi,  et  vehiculum  et  jumentum 
ducendi"  [b). 

The  distinctions  here  taken  by  Lord  Coke,  which,  in  the  terms 
used  at  all  events,  correspond  with  the  definitions  of  the  civil  law, 
appear  to  be  of  no  practical  utility.  If  this  division  into  three 
classes  were  rigorously  observed,  the  second  comprehending  the 
rights  peculiar  to  the  first  class,  and  the  third  those  both  of  the 
second  and  first,  it  is  obvious  that  the  establishment  of  a  right 
to  do  any  one  of  the  things  comprised  in  a  superior  class  would 
at  the  same  time  establish  a  right  to  do,  not  only  all  the  acts 
comprised  in  the  inferior  classes,  but  also  all  the  other  acts  com- 
prehended in  that  class  of  which  it  forms  but  a  single  instance. 
But  such  is  clearly  not  the  case  by  the  law  of  England,  in  which 

right  a  ques.     it  has  been  expressly  decided  that  a  right  which,  adopting  Lord 

tion  for  the  Coke's  definition,  is  of  the  highest  class,  as,  for  instance,  a  right 
to  drive  carts,  does  not  of  necessity  include  the  right  to  drive 
cattle,  ranged  by  him  in  the  subordinate  class  (c). 

Although  Lord  Coke  has  made  use  of  the  same  terms  as  the 
civil  law  in  distinguishing  the  several  kinds  of  way,  yet  he 
appears  by  no  means  to  have  attached  the  same  meaning  to 
them.  Thus,  the  jus  eundi  of  the  civilians,  comprised  in  the 
first  class,  included  the  right  of  riding  on  horseback  as  well  as 
that  of  walking  (</)  ;  the  actus  also  appears  to  be  more  extensive, 

(</)  Co.  Litt.  56  ■:.  actum  via  in  ae  continet.— Inst.   2,  3, 

('<)   The  text   of   the    civil    law  is  as  prof. 

foil....                  est  jus  eundi  ambulandi  (c)  Ballard  v.  Dyson  (1H0S),  1  Taunt. 

homini,    dob    etiam   jumentum  agendi  279j  9B.R.770j  Cowling  v. Higginaon 

(vel  vehiculum).     Actus  est  jus  agendi  (1838),   4    Bl.   &    W.    :i.V>;    Higham   v. 

vel  jumentum  vol  vehiculum.     [taqui  Rabeti  (1839),  5  Bing.  N.  0. 622 ;  S.  C, 

habet  iter,  actum  non  habet;  qui  actum  7  Scott,  b'-7 .     [See  below.] 

habet,  et  iter  habet,  (eoqufl  uti  potest,)  (<?)   Iter  est  enim  qua  quia  pedes  vel 

etiam  sine  jumento.      Via  est  jus  eundi  eques  commeare  potest. — Dig.  S,  3,  12, 

et  agendi  et  ambulandi  ;   nam  el  iter  et  de  scrv.  prod.  rust. 
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•as  comprising  a  right  of  passage  for  some  species  of  carriage       Extent  of 
{vehiculum  ducere),  though  in  what  precise  manner  this  right    ™Poa  ^"h^" 
was  to  be  exercised  appears  to  be  doubtful  (a);  as,  unless  some         jury. 
restriction  is  put  upon  this  right,  great  difficulty  must  exist  in 
ascertaining  the  precise  distinction  between  actus  and  via. 

To  remove  this  difficulty,  one  commentator  (b)  has  suggested 
that  ' '  the  actus  gave  a  right  of  passage  only  to  a  small  cart  or 
other  vehicle  drawn  or  pushed  by  the  hand,"  thus  making  the 
distinctions  of  the  civil  law  more  in  accordance  with  those  laid 
down  by  Lord  Coke. 

Lord  Stair  in  his  "  Institutes,"  after  remarking  that  by  the  LorJ  Stair, 
•civil  law  the  greater  right  of  way  comprehends  the  lesser,  says, 
"  Our  custom  sticketh  not  to  this  distinction,  but  measureth  the 
way  according  to  the  end  for  which  it  was  constituted,  and  by 
the  use  for  which  it  was  introduced,  as  having  only  a  foot  road, 
•or  a  road  for  a  horse,  to  be  led  or  ridden  upon,  or  only  a  way  for 
leading  of  loads  upon  horseback,  or  a  way  for  leading  of  carts, 
•or  a  way  for  driving  of  cattle,  and  is  observed  accordingly  "  (c). 

In  Ballard  v.  Dyson  (d),  which  was  an  action  of  replevin,  the  Ballard  v. 
defendant  avowed  taking  a  heifer  damage  feasant,  and  issue  was 
joined  upon  a  plea  in  bar  of  "  a  right  of  way  to  pass  and  repass 
with  cattle  from  a  public  street  through  and  along  a  certain  yard 
and  way  adjoining  to  the  said  place,  in  which,  &c,  towards  and 
unto  certain  premises  in  the  plaintiff's  occupation  as  appurtenant 
thereto."  On  the  trial  it  appeared  that  the  plaintiff's  building 
had  anciently  been  a  barn,  but  had  not  been  used  as  such  for  a 
great  many  years  ;  that  the  folding-doors  of  it  opened,  not  to  the 
plaintiff's  yard,  but  to  a  highway  ;  for  many  years  it  had  been 
converted  to  the  purposes  of  a  stable  ;  the  last  preceding  occupier, 
who  was  a  pork  butcher,  had  used  it  as  a  slaughter-house  for 
slaughtering  his  hogs  ;  and  the  present  occupier,  who  was  a 
butcher,  used  it  as  a  slaughter-house  for  slaughtering  oxen.  The 
yard  in  question,  along  which  the  right  of  way  to  these  premises 
was  claimed,  was  a  narrow  passage  bounded  by  a  row  of  houses 
on  each  side,  the  doors  of  which  opened  into  it :  when  a  cart  and 
horse  was  driven  through  it,  the  foot  passengers  could  not  pass 

(a)  Actus  vero  ubi  et  armenta  traji-  judgment  in  Dyce  v.  Lady  James  Hay, 
cere  et  vehiculum  ducere  liceat. — Ibid.        1  M'Q.  Sc.  Ap.  305,  as  to  the  accommo- 

[Qui  actum  habet,  et  plauatrum  du-  dation  of  a  prescriptive  right  to  new- 
cere  et  armenta  agere  potest. — Ibid.  7.]  inventions]. 

(b)  Bynkershoek.  (d)  1808,  1  Taunt.  279 ;  9  R.  R.  770. 

(c)  Book  II.  tit.  7,   §  10;   [see  the 

21   2 
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at  of  the  carriage,  but  were  compelled,  on  account  of  the  narrowness, 
"tfrofarthe  to  retreafc  into  tne  houses  ;  and  they  would  be  exposed  to  con- 
jury-  siderable  danger-  if  they  were  to  meet  horned  cattle  driven 
Ballardv.  through  it.  It  was  in  evidence  that  the  preceding  occupier  had' 
been  accustomed  to  drive  fat  hogs  that  way  to  his  slaughter- 
house :  and  that  the  plaintiff  had  been  accustomed  to  drive  a 
cart,  the  only  carriage  which  he  possessed,  usually  drawn  by  a 
horse,  but  in  one  or  two  instances  by  an  ox,  along  this  passage 
to  this  barn,  where  he  kept  his  cart;  there  was  then  no  other 
way  to  it.  lie  had  lately  begun  to  drive  fat  oxen  that  way  to  the 
premises  for  the  purpose  of  killing  them  there  ;  but  there  was  no 
evidence  of  any  other  user  than  this  of  the  way  for  cattle.  No 
deed  of  grant  was  produced.  The  defendant  produced  no  evidence 
that  he  had  ever  interrupted  the  occupiers  of  the  plaintiff's 
premises  in  driving  cattle  there,  nor  that  they  had  been  usually 
possessed  of  horned  cattle  which  had  not  been  driven  that  way  ; 
he  admitted  that  there  was  sufficient  evidence  of  a  right  of  way 
for  all  manner  of  carriages.  It  did  not  appear  at  what  period 
the  houses  adjoining  the  way  had  been  built. 

For  the  plaintiff  it  was  contended  that  a  right  of  way  for  all 
manner  of  carriages  necessarily  included  a  right  of  way  for  all 
manner  of  cattle ;  and  therefore  proved  the  prescription. 

Mansfield,  C.  J.,  told  the  jury,  that  inasmuch  as  this  was  a 
private  and  not  a  public  way,  they  were  not  to  conclude  that  a 
man  might  not  grant  a  right  of  way  to  pass  with  horses  and  carts, 
and  yet  preclude  the  grantee  from  passing  with  all  manner  of 
cattle  ;  and  the  degree  of  inconvenience  which  would  attend  the 
larger  grant  in  this  case,  furnished  an  argument  against  the 
probability  of  it.  He  directed  them,  therefore,  to  say  whether 
there  was  sufficient  evidence  of  a  right  of  way  to  drive  cattle 
loose,  or  whether  they  would  consider  the  grant  or  prescription 
as  only  co-extensive  with  the  use  that  had  been  made  of  it.  The 
jury  found  a  verdict  for  the  defendant. 

A  rule  having  been  obtained  and  cause  shown,  the  Court,  after 
taking  time  to  consider,  discharged  the  rule  for  a  new  trial.  The 
judgments  delivered  by  the  judges  were  as  follows  :  — 

Mansfield,  0.  J.,  having  adverted  to  the  facts  of  the  case, 
observed,  that  "in  general  a  public  highway  is  open  to  cattle, 
though  it  may  be  so  unfrequented  that  no  one  has  seen  an 
instance  of  their  going  there  ;  but  the  presumption  would  be  for 
cattle  as  well  as  carriages,  otherwise  cattle  could  not   be  driven 
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from  one  part  of  the  kingdom  to  another.  The  authority  cited  Extent  of 
from  Hawkins  only  refers  to  Co.  Litt.,  and  the  passage  in  Co.  V1tf *]fc  fa  q^s; 
Litt.  does  not  prove  that  Lord  Coke  was  of  opinion  that  in  the  jury, 
case  of  a  private  way,  which  must  originate  in  a  grant,  of  which,  n„iiard  v. 
the  grant  itself  being  lost,  usage  alone  indicates  the  extent,  evi-  Dyson. 
dence  of  a  limited  user  could  not  be  received  to  restrict  the  usual 
import  of  the  grant.  The  general  description  given  by  Lord  Coke 
does  not  seem  to  touch  the  question.  He  refers  to  Bracton  (a), 
who  only  says  '  there  are  iter,  actus,  and  via ; '  but  says  not  a 
word  to  explain  the  meaning  of  either,  or  the  difference  between 
them.  Nor  can  I  find  in  any  of  the  books,  nor  even  in  any  nisi 
prius  case,  any  decision  that  throws  light  upon  the  subject.  A 
parson  has  the  via  or  aditus  over  a  farm  with  carts  to  bring  home 
his  tithe,  but  he  can  use  it  for  no  other  purpose.  I  have  always 
considered  it  as  a  matter  of  evidence,  and  a  proper  question  for  a 
jury,  to  find  whether  a  right  of  way  for  cattle  is  to  be  presumed 
from  the  usage  proved  of  a  cart-way.  Consequently,  although  in 
certain  cases  a  general  way  for  carriages  may  be  good  evidence, 
from  which  a  jury  may  infer  a  right  of  this  kind,  yet  it  is  only 
evidence,  and  they  are  to  compare  the  reasons  which  they  have 
■for  forming  an  opinion  on  either  side.  As  well  at  the  trial  as 
since,  I  have  thought  that  there  might  often  be  good  reasons  why 
a  man  should  grant  a  right  of  carriage-way,  and  yet  no  way  for 
cattle.  That  would  be  the  case  where  a  person  who  lived  next  to 
a  mews  in  London  should  let  a  part  of  his  own  stable  with  a  right 
of  carriage-way  to  it,  which  could  be  used  with  very  little,  if  any, 
inconvenience  to  himself;  yet  there  it  would  be  a  monstrous  in- 
ference to  conclude  that,  if  a  butcher  could  establish  a  slaughter- 
house at  the  inner  end  of  the  mews  without  being  indictable  for 
a  nuisance,  he  might,  therefore,  drive  horned  cattle  to  it,  which 
would  be  an  intolerable  annoyance  to  the  grantor.  So  cases  may 
exist  of  a  grant  of  land  where,  from  the  nature  of  the  premises, 
permission  must  be  given  to  drive  a  cart  to  bring  corn  or  the  like, 
and  that  right  might  be  exercised  without  any  inconvenience  to 
the  grantor ;  but  it  does  not  follow  that  cattle  may  be  driven 
there.  The  inconvenience  in  this  case  is  a  strong  argument 
against  the  probability  of  a  larger  grant.  The  defendant  was  the 
proprietor  of  all  these  houses.  My  brother  Chambre  mentioned 
the  case  of  a  public  way,  restricted  to  carriages  only,  in  which 

(a)   Lib.  4,  fol.  232. 
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Extent  of      some  public  notice  was  affixed   to  caution  the  public  that  there 

"fon  for* the"    was  n0  drift-way,  aud  thought  that  the  absence  of  such  notice  in 

jury.  this  case  was  an  argument  against  the  probability  of  thejrestricted 

Ballard  v.      grant.     This  notice  might  be  requisite  in  a  public  way,  but  in  a 

Dyson.        private  way,  out  of  which  cattle  were  excepted,  the  grantor  might 

reasonably  think  it  unnecessary  to  give  his  grantee  notice  ofjthat 

of  which  he  must  already  be  conusant :   he  might  justly  suppose 

that  the   grantee,  knowing  the  nature  of  his  right,  would  not 

attempt  to  use  the  way  otherwise  than  according  to  his  grant.  ^1 

can  find  no  casein  which  it  has  been  decided  that  a  carriage-way 

necessarily  implies  a   drift-way,  though  it  appears  sometimes  to 

have  been  taken  for  granted.     I  speak  with  doubt,  because  my 

brother  Chambre  is  of  a  different  opinion  ;  but  I  incline  to  hold 

that  the  verdict  ought  not  to  be  disturbed." 

Heath,  J.  :  "  This  is  a  prescription  for  a  way  for  cattle,  and  a 
carriage-way  is  proved.  A  carriage-way  will  comprehend  a  horse- 
way, but  not  a  drift-way.  All  prescriptions  are  stricti  juris. 
Some  prescriptions  are  for  a  way  to  market,  others  for  a  way  to 
church,  and  in  the  ancient  entries,  both  in  Rastal  and  Clift,  the 
pleadings  are  very  particular  in  stating  their  claims.  In  Rastal, 
tit.  Quod  permittat,  the  distinction  is  clearly  seen.  Sometimes 
there  is  a  carriage-way  qualified.  One  claim  is  remarkable, 
fugare  quadraginta  averia.  The  usage  then  in  this  case  is 
evidence  of  a  very  different  grant  from  that  which  is  claimed, 
namely,  to  drive  fat  oxen,  animals  dangerous  in  their  nature,  and 
which  there  might  be  very  good  reason  to  except  out  of  a  grant 
of  a  way  through  a  closely  inhabited  neighbourhood.  The  jury 
having  heard  the  evidence,  and  formed  their  opinion  upon  it,  I 
am  not  prepared  to  say  that  the  verdict  shall  not  stand." 

Lawrence,  J.  :  "  I  should  have  been  as  well  satisfied  if  the 
verdict  had  been  the  other  way,  but  as  the  jury  have  decided  upon 
the  evidence,  I  am  unwilling  to  disturb  their  verdict.  This  is  the 
case  of  a  prescriptive  private  way,  which  presumes  a  grant  :  the 
question  then  is,  what  was  the  grant  in  this  case  ?  That  is  to  be 
collected  from  the  use;  for  it  is  to  be  presumed  that  the  use  has 
been  according  to  the  grant.  A  grant  of  a  carriage-way  has  not 
always  been  taken  to  include  a  drift- way.  In  the  entries  are 
cases  of  prescription,  not  for  carriages  only,  but  for  cattle  also. 
Co.  ESnt.  '>,  6.  Quod  permittat  ad  carriandum  et  recarriandum 
blada,  fcenuin,  et  finnim,  ac  omnia  alia  necessaria  sua,  cum  carris 
et  carectia  suis,  et  ad  fugandum  omnia  et  omnimoda  averia  sua. 
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The  person  who  drew  that  entry  certainly  did  not  conclude  that 
a  carriage-way  included  a  drift- way  for  cattle.  The  use  proved 
here  is  of  a  carriage-way  ;  the  grant  is  not  shown,  and  the  extent 
of  it  can  only  be  known  from  the  use.  If  the  use  had  been  con- 
fined to  a  carriage-way,  I  should  have  had  no  difficulty  whatever 
in  saying  that  it  afforded  no  evidence  of  a  way  for  horned  cattle; 
for  till  they  were  driven  there,  no  opposition  could  be  made,  nor 
the  limitation  of  the  right  shown ;  but  pigs  have  been  driven  that 
way,  and  stress  is  laid  upon  this  circumstance.  That  then  may 
be  good  proof  of  a  right  to  drive  pigs  that  way,  but  the  user  of  the 
way  for  pigs  is  not  proof  of  a  right  of  way  for  oxen.  The  grantor 
might  well  consider  what  animals  it  was  proper  to  admit,  and 
what  not.  The  place  is  very  narrow,  and  full  of  inhabitants. 
There  is  no  danger  from  pigs,  and  carriages  have  always  someone 
to  conduct  them.  Cattle  may  do  harm,  and  passengers  cannot 
always  get  out  of  their  way ;  but  if  the  cattle  are  driven  forward 
serious  injury  may  be  done.  The  nature  of  the  place,  therefore, 
may  probably  have  suggested  a  limitation  of  the  grant." 

Chambre,  J.  :  "  I  think  there  ought  to  be  a  new  trial;  for  all 
the  evidence  was  on  one  side,  and  the  verdict  went  against  the 
evidence.  I  never  thought  that  a  carriage-way  necessarily  in- 
cluded a  drift- way ;  but  I  think  it  is  prima,  facie  evidence,  and 
strong  presumptive  evidence,  of  the  grant  of  a  drift-way.  Un- 
doubtedly a  person  may  restrict  his  grant  as  he  pleases,  and 
when  he  has  so  limited  it,  the  pleadings  must  be  adapted  to  the 
particular  grant,  which  accounts  for  the  variety  in  the  entries. 
But  it  rests  with  the  grantor  to  prove  the  restriction  of  the  grant ; 
otherwise  it  must  be  intended  to  be  of  the  usual  extent.  This 
inconvenience  indeed  may  occur  from  such  a  determination,  that, 
if  the  evidence  be  lost,  the  grantor  may  lose  the  benefit  of  his 
restriction,  but  he  may  and  ought  to  preserve  the  evidence  of 
the  restriction ;  and  the  inconvenience  would  be  of  small  extent; 
for  I  believe  the  cases  are  very  few  where  a  carriage-way  has  not 
been  accompanied  with  this  right.  There  seems  to  be  almost 
a  necessity  for  including  it.  The  grantee  may  send  back  his 
horses  without  his  carriage.  He  may  draw  his  carriage  with 
oxen,  and  the  oxen,  as  well  as  the  horses,  must  be  driven  back 
loose  to  pasture.  There  is  strong  presumptive  evidence  then  of 
a  drift-way.  If  the  burthen  of  the  proof  lies  on  the  tertenant,  it 
certainly  is  possible  that  he  may  lose  the  right  of  restraining  the 
way  ;  but  for  one  case  where  the  evidence  has   been  lost,  and 
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would  be  supplied  by  this  decision,  there  will  be  a  thousand  cases 
where  a  restriction  will  be  created  that  did  not  exist  in  the 
original  grant.  I  fear  these  rights  of  way  will  be  very  much 
narrowed,  if  they  are  to  be  confined  to  such  actual  use  of  them  as 
can  be  proved.  The  manner  of  using  a  way  may  vary  from  time 
to  time.  I  think  the  proof  of  driving  hogs  is  an  important  cir- 
cumstance, and  very  strong  evidence  of  a  grant  of  way  for  cattle. 
According  to  the  doctrine  contended  for,  it  would  be  necessary  to 
drive  every  species  of  cattle  in  order  to  preserve  the  right  of 
passing  with  that  species.  If  a  man  had  a  little  field  where  cows 
had  not  usually  been  pastured,  it  would  be  monstrous  that  he 
therefore  should  not  drive  his  cow  to  it.  Suppose  any  new 
species  of  cattle  is  introduced  into  the  country,  shall  the  grantees 
of  private  ways  have  no  passage  for  them  to  their  lands?  Is  it 
contended,  for  instance,  that  no  ancient  private  way  in  the 
kingdom  can  be  used  for  Spanish  sheep  ?  Much  of  the  argument 
has  been  built  upon  these  being  horned  cattle.  Many  breeds  of 
kine  have  no  horns,  may  the  grantee  drive  those?  As  to  the  argu- 
ment that  the  inconvenience  of  such  an  use  amounts  to  a  nuisance, 
nothing  of  that  sort  appears.  The  grantee  has  constantly  driven 
all  the  carriages  and  all  the  cattle  that  he  had.  This  is  a  claim 
by  prescription,  which  imports  great  antiquity,  and  it  does  not 
appear  how  wide  the  way  was  at  the  time  of  the  original  grant, 
and  how  much  the  houses  have  encroached  on  it  long  since,  but 
those  encroachments  cannot  deprive  the  grantee  of  his  ancient 
right  of  way." 

Assuming  this  case  to  have  been  properly  decided,  it  would 
appear  that,  in  the  Eoglish  law,  a  right  of  way  of  any  one  kind 
does  not  of  necessity  include  any  other  kind.  Supposing  the 
question  to  arise  upon  the  record,  a  plea  of  a  right  of  way  to  drive 
carts  or  carriages  would  be  no  answer  to  an  alleged  trespass  in 
riding  on  horseback  across  a  man's  land:  or,  if  pleas  were  framed 
strictly  in  accordance  with  the  facts  in  Ballard  v.  Di/son,  a  plea  of 
a  right  of  passage  for  carts  would  be  no  justification  to  a  trespass 
committed  by  driving  cattle.  Assuming  this  to  be  correct,  a 
further  question  of  considerable  difficulty  arises,  "  whether  proof 
of  the  user  of  any  one  kind  of  way  may  be  evidence  of  a  right  of 
any  other  kind  ;  "  or  whether,  to  use  the  words  of  Chambre,  J., 
in  Ballard  v.  Dyson,  "  it  would  be  necessary  to  drive  every 
species  of  cattle  in  order  to  preserve  the  right  of  passing  with 
that  spec  j 
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On  the  authority  of  the  case  of  Ballard  v.  Dyson,  proof  of  one 
right  cannot  afford  more  than  presumptive  evidence  of  another  of 
■equal  or  inferior  degree,  even  if  it  go  to  that  length,  and  evidence 
would  be  admissible  of  circumstances  rebutting  such  presumption, 
such  as  in  that  case  was  given  of  facts  showing  the  improbability 
of  a  grant  for  the  passage  of  horned  cattle  along  the  road  in 
question  ;  and  supposing  that  it  does  amount  to  this  presumption, 
it  must  follow,  that  the  onus  probandi  of  showing  the  restriction 
will  lie  upon  the  party  seeking  to  rebut  the  presumption.  But  in 
practice  it  is  hardly  to  be  expected  that  the  question  will  ever  be 
raised  by  the  mere  naked  proof  of  a  right  of  superior  degree ;  as 
it  is  probable,  that  in  proving  the  more  extended  right,  the  whole 
of  the  facts  connected  with  the  case  would  be  given  in  evidence, 
some  of  which,  as  in  Ballard  v.  Dyson,  may  afford  grounds  for  a 
verdict  of  the  jury  finding  the  restricted  right. 

Mr.  Justice  Heath  and  Mr.  Justice  Lawrence  were,  as  has 
already  been  seen,  of  opinion,  that  proof  of  use  of  a  cart  may 
afford  no  evidence  of  a  way  for  cattle.  The  former,  indeed,  lays 
it  down,  that  "  a  carriage-way  includes  a  horse- way,  but  not  a 
drift-way  ;  "  while  the  latter  seems  to  have  proceeded  on  the 
general  ground  that,  a  grant  not  being  shown,  the  extent  of  the 
right  could  only  be  shown  from  the  use,  from  which  he  inferred, 
that  proof  of  a  use  of  a  carriage-way  and  of  a  way  for  pigs  afforded 
no  evidence  of  a  way  for  horned  cattle. 

Supposing  such  qualifying  circumstances  to  appear  in  evidence 
on  either  side,  it  would  be  a  question  for  the  jury  to  say,  whether 
the  presumption  of  law,  as  to  the  superior  including  the  equal  and 
inferior  class  of  easements,  was  rebutted  by  the  evidence  laid 
before  them.  With  reference  to  this  question,  it  might  be  im- 
portant to  show  what  had  been  the  conduct  of  the  parties  in 
modern  times  :  even  modern  user  of  the  right  claimed,  if  un- 
objected to,  though  not  of  itself  sufficient  to  confer  the  right, 
would  be  obviously  corroborative  of  the  presumption  of  law. 

It  has,  however,  been  seen,  that  in  the  civil  law  the  superior 
class  of  easements  comprehended  the  inferior  (a)  ;  and  unless  the 
authority  of  Lord  Coke  as  to  the  classification  above  given  is  to 
be  altogether  repudiated,  it  seems  impossible  not  to  admit  a 
similar  rule  into  the  English  law,  at  least  to  the  extent  of   raising 
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Extent  of      a  presumption  that  an  easement  of  the  superior  class  includes 
tion  for  the"    ^DOse  °f  an  equal  or  inferior  degree,  until  the  inference  is  rebutted 
.UIT-  by  evidence  :  those  of  an  equal  degree,  because  the  proof  of  one 

right  is  evidence  of  the  whole  class  to  which  it  belongs;  those 
of  an  inferior,  as  naturally  comprised  in  the  more  extensive  right. 
Upon  the  general  principle,  that  every  easement  is  a  restriction 
of  the  rights  of  property  of  the  party  over  whose  lands  it  is  exer- 
cised, the  real  question  appears  to  be,  under  the  peculiar  facts 
of  each  case,  whether  proof  of  a  right  has  been  given  co- 
extensive with  that  amount  of  inconvenience  sought  to  be  imposed 
by  the  right  claimed.  Upon  this  doctrine  the  classification  of 
rights  of  way  appears  to  depend,  which  assumes  that  the  rights 
of  each  class  impose  an  equal  amount  of  inconvenience  on  the 
property  subject  to  them.  It  is  obvious  that,  in  some  cases,  a 
right  to  drive  cattle  might  be  productive  of  greater  inconvenience 
than  a  right  to  drive  carts,  and  vice  versa.  It  will,  therefore,  be 
for  the  jury  to  infer  the  extent  of  the  supposed  grant  from  the 
actual  amount  of  injury  proved  under  all  circumstances  attending 
it.  If  it  appeared  that  the  way  had  been  used  for  all  the  purposes 
required  by  the  claimant,  there  would  be  strong  evidence  of  a 
general  right;  while,  on  the  other  hand,  proof  that  the  party, 
having  occasion  for  a  particular  way,  had  not  made  use  of  the 
way  in  question,  would  be  almost  conclusive  evidence  that  he  had 
not  a  right  of  way  for  that  particular  purpose. 

•7  v-  This    doctrine    is    supported     by    the    case    of     Cowlinq    v. 

Higgi  %  .  .  . 

Jlitjginson  (a),  which  was  an  action  of  trespass  ;  which  the  defen- 
dant justified  under  a  plea  of  right  of  way  for  horses,  carts, 
waggons,  and  carriages.  It  was  held,  that  proof  of  user  for 
farming  purposes  did  not  necessarily  prove  a  right  of  way  for  the 
purpose  of  conveying  coal,  the  produce  of  a  mine  lying  under  the 
defendant's  land. 

In  the  course  of  the  argument,  Lord  Abinger  observed,  "The 
extent  of  the  right  must  depend  upon  the  circumstances.  If  a 
road  led  through  a  park,  the  jury  might  naturally  infer  the  right 
to  be  limited  ;  but  if  it  went  over  a  common,  they  might  infer 
a  right  for  all  purposes.  Using  a  road  as  a  footpath  would  not 
prove  a  general  right,  nor  proof  that  a  party  had  used  a  road  to 
go  to  church  only.  Some  analogy  Bhoul  1  be  shown  between 
farming  and  mining  purposes."     And  Parke,  B.,  said  :   "  If  it  had 

(o)    1838,  1  M.  A  W.  L'45. 
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been  shown,  that  from  time  immemorial  it  had  been  used  as  a      Extent  of 
way  for  all  purposes  that  were  required,  would  not  that  be  evidence    r^fon  f^the" 
of  a  general  right  of  way  ?     If  they  show  that  they  have  used  it  JIUT- 

time  out  of  mind  for  all  the  purposes  that  they  wanted,  it  would  Cowling  v. 
seem  to  me  to  give  them  a  general  right.  You  must  generalize  "/;/'"> 
to  some  extent.  If  your  argument  is  to  be  taken  strictly,  it  must 
be  confined  to  the  identical  carriages  that  have  previously  been 
used  upon  the  road,  and  would  not  warrant  even  the  slightest 
alteration  in  the  carriage  or  the  loading,  or  the  purpose  for  which 
it  was  used." 

Parke,  B.,  in  his  judgment,  said :  "  To  make  out  this  plea,  it 
is  necessary  to  show  an  enjoyment  of  the  way  generally  as  of 
right,  for  the  period  during  which  the  plea  states  it  to  have  been 
used ;  he  must  have  used  it  for  all  purposes  as  of  right ;  and  such 
user,  for  all  purposes  for  which  it  was  wanted,  would  be  evidence 
to  go  to  the  jury  of  a  general  right.  Under  a  plea  of  prescription 
of  a  way,  it  was  necessary  to  show  a  user  of  it  for  all  purposes 
time  out  of  mind,  according  to  the  usual  terms  in  which  such  a 
plea  is  pleaded.  If  it  is  shown  that  the  defendant,  and  those 
under  whom  he  claimed,  had  used  the  way  whenever  they  had 
required  it,  it  is  strong  evidence  to  show  that  they  had  a  general 
right  to  use  it  for  all  purposes,  and  from  which  a  jury  might  infer 
a  general  right.  In  this  particular  case,  I  think  the  user  is 
evidence  to  go  to  the  jury  that  the  defendant  had  a  right  to  a 
way  for  all  purposes  for  twenty  years.  As  to  the  effect  of  such 
evidence,  it  is  unnecessary  to  offer  any  opinion.  If  the  way  is 
confined  to  a  particular  purpose,  the  jury  ought  not  to  extend 
it  ;  but  if  it  is  proved  to  have  been  used  for  a  variety  of  pur- 
poses, then  they  might  be  warranted  in  finding  a  way  for  all. 
You  must  generalize  to  some  extent,  and  whether  in  the  present 
case  to  the  extent  of  establishing  a  right  for  agricultural  purposes 
only,  is  a  question  for  the  jury." 

The  correctness  of  this  doctrine  was  also  recognized  in  the  case  Higham  v. 
of  Higham  v.  Rabett  (a)  ;  in  which  it  was  held  by  the  Court  of 
Common  Pleas,  that  a  finding  by  the  jury  of  a  right  of  way  for 
the  purpose  of  carting  timber,  did  not  support  a  plea  of  a  right 
of  way  for  all  carts,  carriages,  horses,  and  on  foot,  or  even  amount 


(a)  1839,  5  Bing.  N.  C.  622;   S.  C,  Rollins  v.  Verney  (1884),  L.  R.  13  Q. 

7   Scott    827      [Cf.  Bare  v.  Heathcote  B.  Div.  304,  where  it  was  also  held  that 

(1856)   *25    L     J.      N.    S.    Excb.    245,  an   easement  so  discontinuous  did  not 

affirmed  in  error,    36    L.  J.,   Ex.    164;  fall  within  the  Prescription  Act  at  all. J 


31G 


PARTICULAR    EASEMENTS. 


Extent  of 
right  a  ques- 
tion for  the 
jury. 

Wimbledon 
on. 


- 


Express 
or 
reservation, 
Low  limited. 


to  a  proof  of  any  one  of  those  rights  taken  separately,  so  as  bo 
admit  of  the  verdict  being  entered  distributively  on  the  issue 
joined  on  the  plea. 

[In  Wimbledon  and  Putney  Commons  Conservators  y.  Di.con  (a), 
where  the  user  proved  was  a  user  for  farming  purposes  only, — 
except  for  two  or  three  slight  circumstances,  the  enlargement  of 
a  farm-house,  the  replacing  of  a  mud  cottage  by  a  brick  cottage, 
and  apparently  the  taking  away  of  gravel, — the  Court  declined 
to  presume  a  grant  of  a  way  for  all  purposes,  and  an  injunction 
against  carting  building  materials  was  granted.  The  Lords 
Justices,  affirming  Jessel,  M.  R.,  held  that  the  property  could  not 
be  so  changed  as  substantially  to  increase  or  alter  the  burden 
upon  the  servient  tenement;  and  Mellish,  L.  J.,  expressed  an 
opinion  that  Baron  Parke,  when  giving  judgment  in  Cowling  v. 
,  had  not  present  to  his  mind  the  question  of  a 
change  in  the  dominant  tenement.  He  preferred  the  language 
of  Lord  Abinger. 

To  the  same  effect  is  Bra db urn  v.  Morris  (c),  where  it  was  held 
that  a  user  for  twenty  years  of  a  way  to  a  field  for  agricultural 
purposes  did  not  give  a  right  of  way  for  mineral  purposes,  no 
minerals  having  ever  been  got  upon  the  land  in  question. 

And  so,  where  the  way  is  of  necessity,  the  extent  of  user 
acquired  is  limited  by  the  necessity  existing  at  the  time  of  the 
implied  grant  (d),  or  created  by  the  purpose  for  which  the 
conveyance  is  taken  (e). 

It  is  a  more  difficult  question  how  far  a  right  of  way  expressly 
granted  or  reserved  is  limited  by  the  nature  or  the  user  of  the 
tenement  to  which  it  is  annexed  (/).  On  the  one  hand,  it  is  said 
that  the  grantor  looks  only  to  the  actual  user  of  the  dominant 
tenement,  and  that  to  alter  the  user  is  to  increase  the  burden  of 
the  easement.  On  the  other  hand,  it  is  argued  that,  if  it  were 
intended  to  limit  the  grant,  this  would  be  done  in  express  words; 
that  a  grant  must  be  construed  against  the  grantor;  and  that  a 


(<•)  is;.-,  L.  K.    i  Ch.  Div.  362.     Cf. 
tin-  dicta  in    R  i  1867), 

L.  EL  ^  0.  I'.  677. 

(/,)    Above,  p.  814 

I..  It.  3  Ch.  Div.  812. 
(d)   L880,    I  h>n  v. 

L.  K.  13  Oh.  1).  798. 

I  !>S''.), 

L.  EL  81  Oh.  D.  •;;:<. 

(/)  The  question  discussed   here  is 


purely  one  of  construction.  The  case 
of  "6X0688"  in  the  user  of  a  way,  as 
when-  a  right  "f  way  to  one  close  is 
used  for  the  purpose  of  access  to 
another  close  lying  beyond  it  and  in 
the  possession  of  the  same  person,  is 
diacuBsed  below,  Part  IV.  Chap.  III. 
A  similar  question  affecting  ways  of 
necessity  was  treated  in  QayJ 
'  (1868),  L.  EL  4Ch.  188.  "' 
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ToTant    in   terms    general    must    not    be    shackled    by    implied        Express 
Lo       .      .  &  grant  or 

restrictions.  reservation, 

The  question  is  often  complicated   by  the  terms  in  which  the    how  limited. 
dominant  tenement  is  described  in  the  grant  ;  the  purposes  to 
which  the  tenement  is  put  being  referred  to,  a  limitation  of  the 
o-rant  is  inferred  from  this  reference. 

The  cases  are  conflicting,  and  it  may  be  well  to  examine  them 
in  historical  order. 

In  Allan  v.  Oomme  (a),  in  trespass  quare  clausum  fregit,  it   Allanv. 

s-.  i-i  Gommt . 

appeared  that  the  defendant  Gomme,  having  by  express  reserva- 
tion a  right  of  way  over  the  plaintiff's  premises  to  a  stable  and 
loft  on  his  own  land,  and  to  a  "  space  or  opening  under  the  said 
loft  and  then  used  as  a  wood-house,"  converted  the  loft  and  the 
space  thereunder  into  a  cottage,  and  claimed  to  use  the  way  as 
appurtenant  to  the  cottage.     A  verdict  having  been  found  for  the 
plaintiff,  the  defendant  obtained  a  rule  nisi  for  a  nonsuit,  which 
was  discharged  by  the  Exchequer  Chamber.     The  judgment  of 
the  Court  {b)  was  delivered  by  Lord  Denman,  C.  J.     His  Lord- 
ship, while  conceding  that  the  words  "now  used  as  a  wood-house" 
were  to  be  taken  merely  as  ascertaining  the  place  where  the  open 
space  of  ground  was,  was  of  opinion  that  the  defendant  was  con- 
fined to  the  use  of  the  way  "  to  a  place  which  should  be  in  the 
same  predicament  as  it  was  at  the  time  of  the  making  the  deed. 
We  do  not  mean  to  say  that  he  could  only  use  it  to  make  a  de- 
posit of  wood  there,  for  we  consider  the  words  '  now  used  as  a 
wood-house '   merely  used  for  the  ascertaining  the  locality  and 
identity  of  the  place  called  a  space  or  opening  under  the  loft ; 
and  we  think  he  might  have  the  benefit  of  the  way  to  make  a 
deposit  of  any  articles,  or  use  it  in  any  way  he  pleased,  provided 
it  continued  in  the  state  of  open  ground.     But  we  think  he  could 
only  use  it  for  purposes  which  were  compatible  with  the  ground 
being  open,  and  that,  if   any  buildings  were  erected  upon  it,  it 
was  no  longer  to  be  considered  as  open  for  the  purpose  of  this 
deed.     Suppose  that  this  piece  of  ground,  instead  of  being  a  small 
quantity,  had  been  a  field  of  many  acres,  and  that  Browne  had 
sold  off   the  part  above  mentioned  to  the  plaintiff,  reserving  to 
himself  this  right  of  way  to  the  land,  calling  it  a  field  then  in 
pasture,  or  in  corn,  and  had  subsequently  filled  the  land  with  small 


(a)  1840,  11  A.  &E.  759. 

(b)  Lord  Denman,  C.  J.,  and  Littledale  and  Coleridge,  JJ. 
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[cottages  or  had  built  a  factory,  or  established  gas  works,  it  surely 
never  could  be  contended  that  it  was  the  meaning  of  either  of  the 
parties  to  the  deed  that  there  should  be  a  right  of  way  over  the 
yard  to  those  buildings." 

The  Court  referred  to  LuttrelVs  Case  (a),  and  to  the  cases  where 
an  alteration  in  a  building  in  respect  of  which  lights  were  claimed 
had  been  held  to  extinguish  the  easement  (6). 

The  above  case  was  admittedly  one  of  first  impression  ;  and  in 
Heming  v.  Burnet  (c),  Parke,  B.,  considered  that  the  rule  had 
been  laid  down  too  strictly.  "  No  doubt,"  he  added,  "  if  a  right 
of  way  be  granted  for.  the  purpose  of  being  used  as  a  way  to  a 
cottage,  and  the  cottage  is  changed  into  a  tanyard,  the  right  of 
way  ceases ;  but  if  there  is  a  general  grant  of  all  ways  to  a  cottage, 
the  right  is  not  lost  by  reason  of  the  cottage  being  altered." 

In  South  Metropolitan  Cemetery  Company  v.  Eden  (d),  Jervis, 
C.  J.,  made  a  similar  distinction.  "  If  I  grant  a  man  a  way  to  a 
cottage  which  consists  of  one  room,  I  know  the  extent  of  the 
liberty  I  grant;  and  my  grant  would  not  justify  the  grantee  in 
claiming  to  use  the  way  to  gain  access  to  a  town  he  might  build 
at  the  extremity  of  it.  Here  the  grant  is  general, — to  use  the 
road  for  the  purpose  of  going  to  or  returning  from  the  land  con- 
veyed or  any 'part  thereof;  it  is  not  defined,  as  in  the  case 
referred  to." 

These  dicta,  however,  leave  open  the  question  whether  the  pur- 
pose of  the  grant  can  be  inferred  from  the  actual  condition  of  the 
dominant  tenement,  or  from  its  user  as  described  in  the  grant,  or 
must  be  specified  in  the  grant  itself. 

Williams  v.  James  (e)  was  a  case  of  prescription,  and  therefore 
no  authority  on  the  point  now  being  discussed.  But  Willes,  J., 
in  giving  judgment,  said  that  the  distinction  between  a  grant  and 
prescription  was  obvious.  "  In  the  case  of  proving  a  right  by 
prescription  the  user  of  the  right  is  the  only  evidence.  In  the 
case  of  a  grant  the  language  of  the  instrument  can  be  referred  to, 
and  it  is  of  course  for  the  Court  to  construe  that  language ;  and 
in  the  absence  of  any  clear  indication  of  the  intention  of  the 
parties,  the  maxim  that  a  grant  must  be  construed  most  strongly 
against  the  grantor  must  be  applied." 

In  Watts  v.  Kelson  (/"),  it  appeared   that  the  plaintiff  was,  by 


(a)  L788,  1  Rep.  96 ... 

(6)  Tre;it.-<1  below,  l'nrt  V.  Chap.  II. 

i^7,  1'.''-'. 


s55,  16  C.  B.  11',  o7. 
i.  i    is-;;,  l.  ]{.  i>  c.  P.  577,  581. 
(/J   Jb7e,  U  K.  •;  rh.  L66. 
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(express  words  contained  in  the  conveyance  of  his  premises,  en- 
titled to  "a  right  of  way"  through  the  defendant's  gateway  and 
close  "to  a  wicket-gate  to  be  erected  by  the  said  C.  Watts  (the  tow  limited, 
plaintiff)  leading  into  the  hereinbefore  described  piece  or  part  of  Wattay. 
garden  ground."  The  plaintiff's  premises  contained,  besides  the 
garden,  a  cottage  residence,  a  large  number  of  stalls  for  feeding 
cattle,  a  yard  and  outbuildings,  and  a  few  acres  of  land.  The 
defendant's  gate  would  admit  carriages.  The  plaintiff  did  not 
erect  a  wicket-gate,  but  erected  a  cart-shed  on  the  same  spot,  and 
brought  carts  to  it.  The  defendant  having  obstructed  the  way, 
Lord  Romilly,  M.  R.,  granted  an  injunction.  The  defendant  con- 
tended that  the  way  was  granted  for  so  long  only  as  the  part  of 
the  plaintiff's  premises  nearest  to  the  proposed  wicket-gate  should 
continue  to  be  used  as  a  garden,  quoting  Allan  v.  Gomme  and  the 
other  cases  ;  but  Lord  Romilly,  without  giving  reasons,  overruled 
this  contention.  The  case  seems  to  be  consistent  with  either 
solution  of  the  point  now  under  discussion,  as  the  requirements, 
not  only  of  the  garden,  but  of  the  other  portions  of  the  plaintiff's 
premises,  might  properly  be  considered. 

In  Wood  v.  Saunders  (a),  the  plaintiff,  being  entitled  by  express  Wood  v. 
grant  to  a  mansion  with  the  free  passage  of  water  and  soil  into 
and  to  a  cesspool  on  the  defendant's  land,  enlarged  the  mansion 
so  as  to  increase  the  amount  of  soil  flowing  from  it.  The  defen- 
dant having  stopped  the  drains  leading  to  the  cesspool,  the  case 
came  before  V.-C.  Hall,  who  restrained  the  defendant  from  pre- 
venting the  free  use  and  passage  of  water  and  soil  in  and  to  the 
cesspool,  but  added  that  his  order  was  only  to  protect  the  plaintiff 
in  the  reasonable  use  of  such  cesspool  to  the  extent  to  which  the 
same  was  used  prior  to  the  date  of  the  grant.  On  appeal,  how- 
ever, the  decree  was  varied,  the  plaintiff  submitting  to  be  re- 
strained from  allowing  the  drainage  from  the  additional  buildings 
erected  by  him  to  go  into  the  cesspool,  and  the  defendant  being 
restrained  from  preventing  the  free  passage  of  water  and  soil  into 
the  cesspool.  The  Court  apparently  treated  the  drainage  from 
the  additional  buildings  as  severable  from  the  drainage  from  the 
original  building;  and  thus  the  case  became  a  question  of 
"  excess  "  rather  than  of  construction  (6). 

So  far  the  decision  in  Allan  v.   Gomme,  though  sometimes 
observed  upon,  had  never  been  overruled ;  and,  unless  the  three 


Saunders. 


(a)  1875,  L.  R.  10  Ch.  582. 


(h)  See  above,  p.  316,  note  (/). 
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Express       [important  decisions  now  to   be  referred  to  must  bo  taken  as 
reservation      establishing  a  new  principle,  the  rule  in  Allan  v.  Qomme  cannot 
limited,    yet  be  treated  as  clearly  abrogated. 

In    Unii  I    Company   v.   Great   Eastern  Railway    Com- 

pany (a),  it  appeared  that  a  railway  company  had,  by  a  private 
Act,  been  empowered  to  make  a  railway  through  certain  lands 
belonging  to  the  Crown.  The  Act  required  the  company  to  make 
such  convenient  crossings  across,  over,  or  under  the  railway, 
where  it  traversed  the  Crown  lands,  as  should,  in  the  judgment 
of  the  Commissioners  of  Lands  and  Forests,  be  "necessary  for 
the  convenient  enjoyment  and  occupation  of  the  lands  ;"  and,  in 
accordance  with  this  provision,  the  compauy  agreed  with  the 
Commissioners  to  make  "  four  level  crossings  "  at  certain  specific 
points,  "  with  proper  approaches  thereto  from  the  lands  on  the 
other  side,"  three  of  the  crossings  to  be  thirty  feet  wide  each, 
and  the  remaining  one  twenty  feet  wide.  The  crossings  were 
made  substantially  in  accordance  with  this  agreement.  The  land 
in  question  was,  at  the  date  of  the  Act,  marsh  or  pasture  land, 
and  was  subject  to  a  statute  which  prevented  private  buildings 
from  being  built  upon  it ;  but,  the  land  having  subsequently  been 
sold  free  from  this  restriction  and  advertised  for  re-sale  in  build- 
ing lots,  the  defendants,  being  successors  in  title  of  the  original 
railway  company,  objected  to  the  level  crossings  being  used  for 
the  purpose  of  access  to  the  houses  to  be  erected.  The  objection 
was  overruled  by  V.-C.  Malins,  who,  while  apparently  disap- 
proving of  Allan  v.  Gomme,  distinguished  the  case  before  him 
from  the  grant  of  a  private  right  of  way  on  the  ground  that  it  was 
a  case  of  compulsory  sale,  and  that  a  railway  compauy  dividing 
land  into  lots  was  bound  to  render  it  as  useful  for  all  purposes  as 
if  no  severance  had  been  made.  He  thought  that  the  width  of 
the  crossings  showed  that  they  had  not  been  inteuded  to  be  used 
merely  for  agricultural  purposes.  The  nature  of  the  communi- 
catious  agreed  upon  had  no  doubt  reduced  the  amount  of 
compensation  paid   (6). 

On  appeal,  the  Lords  Justices  James  and  Mellish  affirmed  this 
decision,  chiefly  for  the  special  reasons  given  by  the  Vice-Chan- 
cellor. But  Lord  Justice  Mellish  added  some  words  on  the 
general  principle.     "No  doubt,"  ho  said,  "there  are  authorities 


(o)   L878,  L.  It.  17  Eq.  L68j  ls7.",  LO  ('■)  Of.  Beg.  v.  Brown  (1S07),  L.  It.  2 

ch.  580.  q.  a.  630. 
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[that,  from  the  description  of  the  lands  to  which  the  right  of  way        Express 
is  annexed  and  of  the  purposes  for  which  it  is  granted,  the  Court       grantt°rn 
may  infer  that  the  way  was   intended  to  be  limited   to    those    how  limited, 
purposes ;  but,  if  there  is  no  limit  in  the  grant,  the  way  may 
be  used  for  all  purposes.-" 

These  words  are  difficult  to  reconcile  with  Allan  v.  Gomme, 
although  the  decision  itself  appears  to  be  distinguishable.  In 
fact,  both  decisions  rest  on  the  same  principle,  that,  in  construing 
a  grant,  all  the  circumstances  may  be  looked  at  for  the  purpose 
of  arriving  at  the  intention  of  the  parties. 

It  is  remarkable  that  in  Newcomen  v.  Coulson  (a),  which  was  a   Newcomen  v. 
very  similar  case  to  theUnited  Land  Company's  Case,  Malins,  V.-C, 
■expressly  recognized  Allan  v.  Gomme  as  binding.   An  award  under 
an  Inclosure  Act  directed  that  each  of  the  allottees,  "  and  the 
owner  and  owners  for  the  time  being  of  the  lands  hereby  to  them 
respectively  allotted,  shall  for  ever  hereafter  have  and  enjoy  a 
way-right  and  liberty  of  passage  for  themselves  and  their  respec- 
tive tenants  and  farmers  of  the  said  lands  and  grounds,  as  well  on 
foot  as  on  horseback,  and  with  their  carts  and  carriages,  and  to 
lead  and  drive  their  horses,  oxen,  and  other  cattle,  as  often  as 
occasion  shall  require,"  over   a  certain  property  therein  speci- 
fied ;  and  that,  if  the  allottees  or  any  of  them,  or  any  of  the  owners 
for  the  time  being  of  their  respective  allotments,  should  "  street 
out "  the  way,  it  should  be  made  eleven  yards  broad  at  the  least 
between  the  quick-sets.     The  allotments  were  merely  agricultural 
land.     The  owners  of  one  of  the  allotments  having  commenced  to 
build  upon  their  land  a  number  of  villa  residences,  and  to  metal 
the  road,  for  the  purpose  of  being  used  with  the  residences,  the 
owner  of  the  soil  of  the  road  and  of  the  adjoining  property  inter- 
fered, and  insisted  that  the  way  could  not  be  used  except  for 
access  to  agricultural  property.     His  action,  and  the  appeal,  were 
dismissed.     Malins,  V.-C,  distinguished  Allan  v.   Gomme,  being 
of  opinion  that  this  was  not  the  case  of  an  easement,  but  of  an 
-arrangement  between  the  owners  of  the  land  enclosed  for  the  for- 
mation and  enjoyment  of  a  way,  which  meant  a  way  for  all  pur- 
poses;  but  the  appeal  judges  repudiated  this  distinction,  and 
apparently  relied  on  the  fact  that  the  way  was  granted  as  appur- 
tenant to  "  land/'  which  meant  the  land  and  all  buildings  from 
time  to  time  to  be  erected  upon  it.     In  this  view  the  decision  in 

(a)  1876,  L.  K.  5  Oh.  Div.  133. 

9  0 
G.  <" 
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how  limited. 

Find.  v. 
Q.  W.  B. 


Conclusion. 


Villon. 


[Allan  v.  Gomme  would  turn  simply  cm  the  description  of  the 
dominant  tenement  as  a  "space  or  opening."  The  general 
principle  of  that  case  is  not  explicitly  discussed. 

Finch  v.  Great  Western  Railway  Company  (a)  was  also  a  case 
of  award  under  an  Inclosure  Act ;  but  here  the  way  in  question 
'twenty  feet  wide)  was  to  "remain  a  private  carriage-road  and 
drift-way  for  the  use  of  the  respective  owners  and  occupiers  for 
the  time  being  of  the  allotment  over  which  the  same  passes,  and 
of  -rveral  old  inclosed  meadows  and  woodlands  belonging  to  [A.], 
a  meadow  called  Broadmead  belonging  to  [B.],  and  the  said  in- 
closed meadow  belonging  to  [C]  to  which  the  same  passes."  A 
part  of  the  "allotment  over  which  the"  road  "passed,"  which 
had  been  pasture  land,  was  converted  by  the  defendant  company 
into  a  cattle-pen  for  storing  cattle  in  transit,  the  user  of  the  road 
being  much  increased  :  and,  an  action  having  been  brought,  a 
Divisional  Court  of  the  Queen's  Bench  Division  (b)  held  that  the 
new  nser  could  be  justified.  The  Court  thought  that  Allan  v. 
Gomme  established  no  general  principle,  but  turned  on  the  con- 
struction of  the  particular  deed  referred  to;  and  that  the  United 
Land  Company's  Case  and  Newcomen  v.  Coulson  "established  the 
principle  that,  where  there  is  an  express  grant  of  a  private  right 
of  way  to  a  particular  place,  to  the  unrestricted  use  of  which  the 
grantee  of  the  right  of  way  is  entitled,  the  grant  is  not  to  be 
restricted  to  access  to  the  land  for  the  purposes  for  which  access 
would  be  required  at  the  time  of  the  grant."  But  at  the  same 
time,  their  lordships  pointed  out  that  the  case  before  them  was 
not  the  case  of  a  grant,  but  of  an  award  under  an  Inclosure  Act ; 
and  they  appeared  to  rely  to  some  extent  on  this  distinction. 

Upon  the  whole,  while  the  decision  in  Allan  v.  Gomme  cannot 
be  said  to  be  technically  overruled,  and  the  way  lies  open  for  the 
courts  to  follow  it  in  a  similar  case,  the  decision,  so  far  as  it  was 
thought  to  establish  a  general  principle,  is  certainly  shaken  ;  and 
each  case  must  be  judged  upon  its  circumstances  (c). 

The  question  which  has  just  been  discussed  is  to  some  extent 
affected  by  a  recent  case,  which  also  lays  down  a  general  rule  for 
the  construction  of  a  grant  of  a  right  of  way. 

In  Cannon  v.  Villars  (d)  the  defendant  had  agreed  to  let  to  the 


(.;)   187'J,  I-  EL  •".  K.D.  864. 
i  ;   K.    v,  <'.  B.,  and  Stephen,  J. 
(c)  Bee  &  I  L894), 

89  L.  T.  764.    Midland  Railway  <      \ 


dribble,   L.   It.   (18!»5),  2  Ch.  8L'7,  is  a 
case  of  abandonment. 

(./)   1878,  L.  R.  S  Ch.  D.  115. 
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[plaintiff  a  house  and  a  piece  of  vacant  ground  for  the  building  of  Express 
a  workshop  to  be  used  by  the  plaintiff  in  his  business  of  a  gas  ref™°aUon 
engineer,  and  the  right  of  "  ingress  and  egress  "  over  a  paved  how  limited, 
yard  in  front  of  the  house.  The  yard  having  been  blocked  up  by 
the  defendant's  vans,  so  that  no  vehicles  could  reach  the  plaintiff's 
house,  the  plaintiff  brought  this  action.  The  defendant  alleged 
that  the  plaintiff  had  nothing  more  than  a  right  of  footway  ;  but 
Jessel,  M.  R.,  overruled  this  contention.  "  Prima  facie,"  he  said, 
' '  the  grant  of  a  right  of  way  is  the  grant  of  a  right  of  way  having 
regard  to  the  nature  of  the  road  over  which  it  is  granted,  and  the 
purpose  for  which  it  is  intended  to  be  used ;  and  both  these 
circumstances  may  be  legitimately  called  in  aid  in  determining 
whether  it  is  a  general  right  of  way,  or  a  right  of  way  restricted 
to  foot-passengers,  or  restricted  to  foot-passengers  and  horsemen 
or  cattle,  which  is  generally  called  a  drift-way,  or  a  general  right 
of  way  for  carts,  horses,  carriages,  and  everything  else." 

His  Lordship  then  applied  this  reasoning  to  the  case  before 
him,  and,  having  referred  to  the  permission  to  build  on  the  vacant 
land,  the  nature  of  the  plaintiff's  business,  and  the  width  and 
character  of  the  way,  granted  the  injunction  claimed. 

Probably  the  true  view  is]  that  there  is  no  positive  division  General  rule 
of  rights  of  way  into  distinct  classes.  Where  the  extent  of  ™  l°0^bent 
the  right  is  to  be  inferred  from  user,  it  is  for  the  jury  to 
say,  under  all  the  circumstances  attendant  upon  the  user, 
what  is  the  right  ;  and  where  the  right  is  conferred  by  deed, 
the  deed  itself  must  be  looked  to  for  the  same  purpose.  Indeed, 
in  the  civil  law,  from  which  the  earlier  writers  have  adopted  their 
technical  terms,  it  would  appear  there  was  no  rigorous  classifica- 
tion of  rights  of  way,  unless  the  very  terms  "  iter,  actus  or  via," 
to  which  a  particular  meaning  was  attached,  were  adopted.  The 
qualifications  of  ways  seem  to  have  been  as  numerous  as  in  the 
English  law,  ex.  gr.  what  kind  of  vehicle  should  be  used  or  pro- 
hibited ;  that  the  way  should  only  be  used  with  a  horse,  or  that 
a  fixed  weight  or  a  particular  commodity  only  should  be  con- 
veyed, &c.  So  also  it  might  be  granted  to  be  enjoyed  only  at 
certain  days  or  hours  (a). 

(a)  Modum  adjici  servitutibus  posse  Usus    servitutum    temporibus    secerni 

constat ;    veluti    quo    genere    vehiculi  potest :  forte,  ut  quis  post  boram  ter- 

agatur,  vel  non  agatur,  veluti  ut  equo  tiam  usque  in  boram  decimam  eo  jure 

duntaxat,  vel  ut  certum  pondus  vebatur,  utatur,  vel,  ut  alternis  diebus  utatur. — 

vel  grex   ille   transducatur,  aut   carbo  Ibid.  5,  §  1. 
portetur. — Dig.  8,  1,   4,  §  1,  De  serv. 
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Special  cases         [It  remains  to  notice  a  few  cases  in  which  particular  grants 
of  construe-      jjave  been  construed  by  the  courts.] 

In  Brunton  v.  Hall  (a),  it  was  held  that  a  reservation  in  a  lease 
Brunton  v.  ■.  •       •.  1  j     1 

Hall.  of  a  right  of  way  on  foot,  and  for  horses,  oxen,  cattle,  and  sheep, 

did  not  give  any  right  of  way  to  lead  manure. 

It  was  contended  also,  on  behalf  of  the  plaintiff,  that  "to  lead 
manure  "  might  mean  nothing  more  than  to  carry  manure,  and 
that  if  he  had  a  right  of  way,  he  might,  in  the  exercise  of  it, 
carry  burdens.  The  authorities,  however,  seem  to  be  much 
against  the  proposition,  that  a  right  of  passage  would  in  general 
give  a  right  to  transport  burdens  in  the  several  modes  in  which 
the  right  of  way  might  be  exercised  (b). 

It  is  true  that,  according  to  the  civil  law,  a  man  having  the 
right  termed  "iter,"  which  was  a  right  to  pass  on  horseback  as 
well  as  on  foot,  might  be  carried  in  a  litter  ;  but  he  could  not 
drive  a  beast  of  burden  along  it.  So  the  right  termed  "  actus," 
which  was  a  right  of  passage  for  beasts  of  burden  and  carriages, 
gave  no  right  to  pass  with  waggons.  "  Qui  sella  aut  lectica 
vehitur  ire  non  agere  dicitur.  Jumentum  vero  ducere  non  potest, 
qui  iter  tantum  habet.  Qui  actum  habet,  et  plaustrum  ducere,  et 
jumenta  agere  potest.  Sed  trahendi  lapidem  aut  tignum,  neutri 
eorum  jus  est"  (c). 

It  is  obvious  that  to  hold  a  right  of  way  per  se  gave  a  right 
to  carry  burdens  would  impose  a  much  more  onerous  obliga- 
tion on  the  servient  owner ;  for  if  he  wished  to  build  or  plant 
trees  on  his  tenement,  he  must  leave  a  higher  space  than  he  would 
otherwise  be  obliged  to  do.  For  this  reason  it  was,  in  the  civil 
law,  that  the  opinion  was  generally  entertained  that  neither  the 
"iter"  nor  "actus"  gave  the  right  to  pass  carrying  a  pole  erect. 
"  Quidam  nee  hastam  rectam  ei  ferre  licere;  quia  neque  eundi, 
neque  agendi  gratia  id  faceret,  et  possunt  fructus  eo  modo 
tedi"  (d). 


(a)  1811,  1  Q.  B.  792 ;  1  Gale  &  Dav.  (c)  Dig.  8,  3,  7,  de  serv.  pr»i  rust. 
207.  See  also  Durham  and  8underland  Pothier,  in  a  note  on  the  term  "  plau. 
Rail,  Co.  T.Walker  (1842),  2  Q.B.  963,  as  strum,"  says,  "Id  est  currum  ;  non 
to  the  use  of  a  railway  for  other  purposes  verum  plaustrum  trahendis  oneribua 
than  those  for  which  it  was  granted.  aptum." 

(b)  See  Ballard  v.  Dyton  (1808),  1  (d)  Dig.  8,  3,  7,  de  serv.  prad.  rust. 
Taunt.  270;  9  B.  B,  770j  Eigham  v.  1'othier's  note  on  this  passage  is  as 
Rabatt  (1889),  7  8oofcfc,827{  and  portico-  follows  :— "  Quidam  jus  reotee  hastas 
larlv  Cov  :ntj  v.  /  (  L838),  1  M.  fereodffl  quod  in  servitute  rise  contineri 
..  \V.  246]  [and  Dan  v.  Heatheote,  ubi  dicitur,  in  servitute  actus  non  item,  ita 
sup.  p.  315,  n.]  intelliguntj    ut   in   servitute   via!   non 
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[In  Midgley  v.  Richmond  (a),  general  words  in  an  Act  of  Parlia-    Special  cases 

ment  reserving  a  way-leave  to  the  Bishop  of  Durham  for  coals,  °f  ,. 

°       -in                                 .                                                        construction. 
&c,  gotten  out  of  any  lands,  were  restrained  by  the  context  to   

lands  belonging  to  the  see. 

In  Wood  v.  Stourbridge  Bail.  Co.  (&),  a  grant  of  a  right  of 
way  over  a  certain  road  which  was  partly  formed  and  partly  only 
staked  out,  was  held  to  extend  to  the  whole  road,  formed  and 
unformed. 

In  Mitcalf  v.  Westaivay  (c),  a  reservation  of  a  right  of  way  to 
the  "  assigns  "  of  the  grantor  was  held  to  operate  in  favour  of  his 
licensees. 

In  Selby  v.  Crystal  Palace  District  Gas  Company  (d),  it  was 
held  that  a  covenant  that  the  owners  and  occupiers  of  lands  con- 
veyed should  have  the  full  use  and  enjoyment  of  all  roads  "in  as 
full,  free,  complete,  and  absolute  a  manner  to  all  intents  and  pur- 
poses whatsoever  as  if  the  same  were  public  roads,"  entitled  them, 
not  only  to  the  use  of  the  roads  for  the  purpose  of  transit  or  for 
the  purposes  for  which  public  roads  could  be  used  at  the  date  of 
the  deed,  but  also  to  rights  subsequently  granted  over  public 
roads,  as  to  open  them  for  the  purpose  of  conveying  gas  to  the 
houses  of  the  occupiers. 

In  Scots  Mines  Company  v.  Leadhills  Mines  Company  (e),  both 
parties  held  mines  under  the  Earl  of  Hopetoun.  There  was  a 
reservation  in  the  plaintiffs'  lease  to  the  earl  and  his  tenants  of 
the  use  of  all  shafts,  sumpts,  cuts,  levels,  drifts,  and  other  way 
gates  made  or  to  be  made,  with  power  of  sinking  and  driving 
within  the  plaintiffs'  grounds  for  the  convenience  of  his  other 
works,  in  so  far  as  the  same  could  be  done  without  incommoding 
the  plaintiffs,  the  earl  repairing  all  damages.  It  was  held  that 
the  plaintiffs  were  under  a  servitude  to  receive  all  water  conveyed 
in  the  ordinary  course  of  mining  by  the  defendants,  and  that  the 
words  "  without  incommoding,"  &c,  did  not  limit  the  use  of  the 


solum  duntaxat  ad  certam  latitudinem, 
sed  etiam  coelum  serviat  intra  earn  alti- 
tudinem  qiuo  bastaj  ferendra  par  sit ; 
adeo  ut  is  cui  servitus  debetur,  possit 
plaustrorum  suorum  onus  usque  ad  hanc 
altitudinemexagerare;  ille  veroqui  earn 
servitutem  debet,  non  possit  in  loco  per 
quern  via  debetur,  infra  hancaltitudinem 
quidquam  habere  ;  puta  deambulationes 
arboribus  opacas,  quroservituti  nocerent. 
Ita  Maranus  ad  h.  tit." 


(a)  1845,  14  M.  &  W.  595  ;  confirmed 
by  Hedley  v.  Fenwick  (1864),  3  H.  &  C. 
349.  Dist.  Chadiriclc  v.  Marsden  (1867), 
L.  R.  2  Exch.  285  ;  Ardley  v.  Guardians 
of  Saint  Pancrax  (1S70),  39  L.  J.,  Ch. 
871. 

(6)  1864,  16  C.  B.,  N.  S.  222. 

(c)  1864,  34  L.  J.,  C.  P.  113. 

(d)  1862,  30  Beav.  606  ;  8  Jur.,  N.  S. 
422,  830 ;  31  L.  J.,  Ch.  595. 

(e)  1859,  34  L.  T.  34. 
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Termini. 


[shaft  in  working  the  old  mines,  but  were  confined  to  the  new 
works,  being  the  last  antecedent.  Lord  Campbell  said :  "  The 
occupiers  of  the  mines  on  the  higher  level  are  only  empowered  to 
do  within  their  own  limits  what  might  be  done  prudently  in  the 
ordinary  course  of  mining;  they  certainly  would  not  be  justified 
in  incautiously  tapping  a  tarn,  and  so  inundating  the  country 
below/' 

In  Ooim  na  v.  Rose  (a),  Lord  Romilly  held  that  a  grant  of  "the 
free  liberty  and  right  of  way  and  passage,  and  of  ingress,  egress, 
and  regress  to  and  for  "  the  lessees  and  the  survivor  of  them, 
"  their  and  his  workmen  and  servants,  and  all  and  any  other 
persons  and  person  by  their  or  his  permission,"  over  a  "  roadway 
and  passage,"  carried  a  right  of  way  for  foot-passengers  only. 

In  Collins  v.  Slade  (b),  the  construction  of  a  right  of  way 
turned  on  the  words  "  as  used  and  enjoyed  by  William  Slade." 

In  Knox  v.  Sansom  (c),  a  grant  of  a  right  of  way  for  carts  and 
carriages  over  a  piece  of  land  coloured  green  on  a  plan  was  held, 
partly  on  the  construction  of  the  grant  and  partly  on  evidence  of 
user,  to  extend  over  the  whole  of  the  land  coloured  green. 

In  Deacon  v.  South-Eastern  Railway  Company  (d),  it  was  held 
that  a  grantor  of  a  right  of  way,  having  once  defined  the  direction 
of  the  way,  could  not  alter  it. 

In  Reilly  v.  Booth  (e),  where  a  house  had  been  granted,  together 
with  the  "  exclusive  use "  of  a  gateway  connecting  the  house 
with  the  public  street,  the  gateway  being  described  by  height, 
length,  and  width,  it  was  held  that  the  grantee  was  not  confined 
to  using  the  gateway  as  a  means  of  access  to  the  premises  in  the 
rear,  but  could  use  it  for  all  lawful  purposes,  including  match- 
boarding  the  ceiling,  and  fixing  a  bookstall  in  the  passage. 

In  Coolce  v.  Ingram  (/),  where  a  right  of  way  from  "  every 
part  "  of  a  piece  of  land  over  a  certain  road  had  been  granted, 
it  was  held  that  the  grantee  could  cross  from  any  point  in  his 
land  to  the  road  over  an  intervening  strip  belonging  to  the 
grantor,  and  that  this  right  had  not  been  abandoned  by  the  use 
of  one  mode  of  access  only. 

A  right  of  way  should,  generally  speaking,  have  a  terminus 
a  quo  and  a  tor-minus  ail   quem,  so  as  to  be  bounded  and  circum- 


(   )    1871,  I.-  ft.  1-'  Bq. 

(    i   L874,  s.i  W.  i:.  L99. 

(c)  ls77,  I-:.  W.  li.  884. 

(    i   W.  S.  L889,  p.  ::>. 

(  )  1890,  L.  B.  44  Oh.  Div.  !_'.     Diet. 


London  Taverns   Co.  \.   Worley  (1888), 
44  Ch.  Div.  24,  where    "  the  exclusive 
right  of  gateway  "  was  granted. 
(./  )  lb!).i,  68  L.  T.  671. 


WAYS. 
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[scribed  to  a  place  certain  (a) ;  but  in  Wimbledon  and  Putney  Com- 
missioners v.  Dixon  (b),  the  Lords  Justices  were  of  opinion  that 
the  fact  that  the  occupiers  of  a  tenement  to  which  a  way  by  user 
was  claimed  had  used,  not  a  definite  road  marked  out  between 
the  termini,  but  a  number  of  tracks  indifferently,  did  not  prevent 
the  right  from  being  acquired.] 


(a)  Albon  v.  Dremsall  (1610),  1 
Brovvnl.  216;  Yelv.  163;  Com.  Dig. 
Chimin,  D.  2  ;  and  Wilson,  J.,  in  7Jou.se 
v.  Bardin  (1790),  1  H.  Bl.  355.  In 
Soulh  Metropolitan  Cemetery  Co.  v. 
Eden  (1855),  16  C.  B.  42,  the  right  was 
granted  to  persons  coming  to  the  domi- 
nant tenement  or  any  part  thereof  ;  cf . 
Cooke  v.  Ingram^  ubi  sup.     In  an  Ame- 


rican case  (Jones  v.  Percival,  5  Pick 
(Mass.)  485),  it  was  held  that  a  right 
of  way  over  land  in  all  directions, 
where  most  convenient  to  the  dominant 
owner  and  least  prejudicial  to  the  ser- 
vient owner,  could  not  be  prescribed 
for,  nor  could  a  grant  of  such  a  right 
be  presumed. 

(b)  1875,  L.  R.  1  Ch.  Div.  362. 


Special  cases 

of 
construction. 


CHAPTEE    IV. 

EIGHT    TO    SL'PrORT    FROM    NEIGHBOURING    SOIL    AND    HOUSES. 

The  right  to  support  from  the  adjoining  soil  may  be  claimed 
either  in  respect  of  the  land  in  its  natural  state,  or  land  subjected 
to  an  artificial  pressure  by  means  of  buildiugs  or  otherwise. 

A  further  right  to  support  may,  likewise,  be  claimed  for  one 
building  from  the  adjoining  buildiugs  on  either  side. 

In  connection  with  this  subject,  a  question  of  considerable 
importance  arises  with  regard  to  the  degree  of  care  which  a  party 
is  bound  to  use  in  withdrawing  support  to  which  no  right  has- 
been  acquired  by  an  easement. 


Natural  sup- 
port to  soil. 


A  right  of 
property  not 
an  easement. 


Sect.   1. — Natural  Support  to  Land. 

If  every  proprietor  of  land  was  at  liberty  to  dig  and  mine 
at  pleasure  on  his  own  soil,  without  considering  what  effect  such 
excavations  must  produce  upon  the  land  of  his  neighbours, 
it  is  obvious  that  the  withdrawal  of  the  lateral  support  would,  in 
many  cases,  cause  the  falling  in  of  the  land  adjoining. 

As  far  as  the  mere  support  to  the  soil  is  concerned,  such 
support  must  have  been  afforded  as  long  as  the  land  itself 
lias  been  in  existence  ;  and  in  all  those  cases  at  least  in  which 
the  owner  of  land  has  not,  by  buildings  or  otherwise,  increased 
the  lateral  pressure  upon  the  adjoining  soil,  he  has  a  right  to  the 
support  of  it,  as  an  ordinary  right  of  property,  not  as  an 
easement,  as  being  necessarily  and  naturally  attached  to  the  soil. 
The  negation  of  this  principle  would  be  incompatible  with 
the  very  security  for  property,  as  it  is  obvious  that,  if  the  neigh- 
bouring owners  might  excavate  their  soil  on  every  side  up  to  the 
boundary  line  to  an  indefinite  depth,  laud  thus  deprived  of 
support  on  all  sides  could  not  stand  by  its  own  coherence  alone. 
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Although  there  [was  for  some  time]  no  direct  decision  in 
support  of  this  doctrine,  yet  the  leaning  of  the  Courts  appears  to 
have  been  in  its  favour  from  a  very  early  period  :  thus,  in  Rolle's 
Abridgment  (a)  it  is  laid  down,  "  It  seems  that  a  man  who  has 
land  closely  adjoining  my  land,  cannot  dig  his  land  so  near  mine 
that  mine  would  fall  into  his  pit;  and  an  action  brought  for  such 
an  act  would  lie."  "It  may  be  true,"  said  Lord  Tenterden,  in 
delivering  the  judgment  of  the  Court  of  King's  Bench  in  Wyatt 
v.  Harrison  {!>),  "that  if  my  land  adjoins  that  of  another,  and  I 
have  not,  by  building,  increased  the  weight  upon  my  soil,  and 
my  neighbour  digs  in  his  land,  so  as  to  occasion  mine  to  fall  in, 
he  may  be  liable  to  an  action." 

[This  doctrine  was  treated,  in  the  judgment  of  the  Court  of 
Queen's  Bench  in  Humphries  v.  Brogden,  as  one  long  settled  by 
the  law  of  England  (c)  ;  and  in  the  last-mentioned  case  it  was 
decided  that  the  like  right  of  support  exists  in  respect  of  the  ad- 
joining soil,  subjacent  as  well  as  adjacent,  so  that  if  the  surface 
and  the  subjacent  soil  be  vested  in  different  owners,  the  owner  of 
the  former  has  the  like  right  as  against  the  latter. 

But  the  obligation  to  support  a  particular  property  only  binds 
so  much  of  the  adjoining  land  as  is  necessary  to  sustain  such 
property  in  its  natui'al  state ;  so  that  no  man  can  sue  for  damages 
caused  to  his  property  by  the  excavation  of  land  not  immediately 
adjoining  it,  if  the  damage  would  not  have  resulted  but  for  the 
excavation  of  the  intervening  land  (d). 

And  the  natural  right  does  not  extend  to  have  the  support  of 
any  underground  water  which  may  be  in  the  soil,  so  as  to  prevent 
the  adjoining  owner  from  draining  his  soil,  if  for  any  reason  it 
becomes  necessary  or  convenient  for  him  to  do  so  ;  the  presence 
of  the  water  in  the  soil  being  an  accidental  circumstance,  the 
continuance  of  which  the  landowner  has  no  right  to  count 
upon  (e). 

These  rights  of  support  are  not  rights  to  have  the  whole  or 


Support  to 

soil  a  right  of 

property. 


Subjacent 
soil. 


Intervening 

land 

excavated. 


Support  by 
water. 


Nature  of 
the  right. 


(a)  Vol.  2,  564,  Trespass,  Justifica- 
tion, I.  pi.  1.     Wilde  v.  Minsterley. 

(b)  1S32,  3  B.  &  Ad.  876. 

(c)  1848,  12  Q.  B.  739;  see  also  the 
judgments  of  Wood,  V.-C,  in  Hunt  v. 
Peake  (1860),  1  Johns.  705;  29  L.  J., 
Ch.  787;  and  in  North- Eastern  Rail. 
Co.  v.  Elliott  (1860),  2  De  G.,  F.  &  J. 
423 ;  10  H.  Lds.  333  ;  1  J.  &  H.  145 ; 
Hani*  v.  Ryding   (1839),  5  M.  &  W. 


60 ;  Caledonian  Rail.  Co.  v.  Sprot,  2 
M'Queen,  Sc.  Ap.  449 ;  Bonomi  v. 
Backhouse  (1859),  E.  B.  &  E.  655;  9  H. 
Lds.  503;  Angus  v.  Baltun  (1878),  L. 
R.  4  Q.  B.  Div.  167,  184,  191 ;  Balton 
v.  Angus  (1881),  L.  R.  6  App.  Cas. 
791,  808. 

(rZ)  Corporation  of  Birmingham  v. 
Allen  (1877),  L.  R.  6  Ch.  D.  284. 

(e)   Above,  p.  268. 
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Can  be 
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[any  part  of  the  adjacent  or  subjacent  soil  left  in  its  natural 
state,  but  simply  a  right  not  to  have  the  land  injured  by  anything 
done,  however  carefully,  in  the  adjoining  soil  subjacent  or  ad- 
jacent (a).  Consequently,  until  some  actual  damage  is  caused  to 
the  land  by  the  withdrawal  of  the  adjoining  soil,  no  cause  of  action 
arises,  and  the  Statute  of  Limitations  does  not  begin  to  run  (h) ; 
and,  where  there  are  successive  subsidences  arising  from  one 
digging,  the  statute  runs  from  each  subsidence  as  a  separate 
cause  of  action  (c). 

Even  if  the  pressure  upon  the  adjoining  soil  has  been  increased 
by  buildings,  however  modern,  on  the  surface,  still  an  action  will 
lie  if  the  soil  sinks  not  on  account  of  this  additional  pressure,  but 
on  account  of  the  operations  in  the  adjoining  soil,  and  would  have 
sunk  if  there  had  been  no  buildings  thereon  (d). 

This  natural  right  of  support  for  the  soil,  unencumbered  by 
buildings,  is  one  which  prima  facie  exists  in  all  cases  as  between 
the  owner  of  the  land  and  his  neighbour,  whether  adjacent  or 
subjacent;  but  that  neighbour  may,  in  some  cases,  enjoy  the 
right  to  work  in  the  adjacent  or  subjacent  soil,  so  as  to  cause 
subsidence  (e).  Such  a  right  is  an  easement  (analogous  to  a 
right  of  way),  and  may  be  created  either  upon  the  original 
severance  of  the  land  between  two  owners  (whether  by  an  ordinary 
conveyance  or  by  any  statutory  conveyance,  as  an  inclosure 
award),  or  at  any  subsequent  period,  or  may  be  acquired  by 
user. 

It  was  said  in  Hilton  v.  Earl  Granville  (/),  that,  "even  if  the 
grant  could  be  produced  in  specie,  reserving  a  right  in  the  lord 


The  right  exists,  however  soft  or 
yielding  the  supporting  soil  may  be  : 
Kumphrie    v.  Brogden,  ubi  sup. 

('<)  See  judgment  in  Bonomi  v.  Back- 
|  L859),  B.  B.  &  K.  655;  9  H.  of 
ibliahing  the  similarity,  in 
this  respect  of  the  acquired  easement 
in  respect  of  an  ancient  house  to  the 
natural  right  in  respect  of  the  soil  un- 
encumbered. 

(l   I     /'  "  '        Hi  r<i    Co.  v.  Mil- 

chell  (1886),  L.  ft.  11  App.  Oas.  L27; 
overruling  Lamb  v.  Walker  (1*78),  L. 
ft.  8  Q.  H.  D.  889  ■    '■■ 

L.  ft.  i  1891 1,  l  Q.  B.  5o:j  ; 

and   jut   I. "ill   Blackburn  in   Dalton  v. 

.    L.    ft.  6   A.    C   :.!   p.  BOS.      Dint. 

•    ■■     (1874),  L.  ft  8  E  oh.  99, 
an  action  on   tin'   oovenanta  for  title; 


and  Great  J 

(1*7M,  L.  K.  4  A.  C.  115,  where  com- 
pensation was  awarded  once  for  all. 
It  does  not  follow  that  the  person  in 
possession  of  the  land  when  the  sub- 
sidence occurs  is  liable  for  the  damage: 

v.   I. ■  ■■    Beechbur     I 
L.  ft.  (1897),  2  Q.  B.  165.     An  obstruc- 
tion  to  ancient   lights  is  a  continuing 
wrong;  Jenlca  v.  Viscount  OlifcU  n,  L.  ft. 
(l.V'7).  1  Ch.  c.'JI. 

(<l)  Stroyan  v.  A',        -  »,and  Warner  v. 

1 1861  i,  6  II.  a  N.  164  ;   Hun* 

v.  Peake  (lHtkj),  l  Johns,  705 ;  l».)  L.  J., 

(  li.  7*5.     As  to  the  measure  of  damages 

in  such  a  case,  see  below,  p.  .'i,^7,  n. 

(«■)  Judgmentin  Rowbotham  v.  H 
i  I860),  S  II.  of  1..  :iis. 

I    i  1845,  5  Q.  B.  701,  at  p.  730. 
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[to  deprive  his  grantee  of  the  enjoyment  of  the  thing  granted,     Easement  to 

such    a    clause    must   be   rejected   as    repugnant  and    absurd."    ]eb  dowtl  SQl1- 

But   this   dictum   was   overruled   in   Rowbotham   v.    Wilson  (a) 

and  Buchanan  v.  Andrew  (6),  and  must  be  regarded  as  no  longer 

law  (c). 

It  was  in  the  same  case  decided  that  a  right  in  the  mine-owner  whether  can 

to  let  down  the  surface  without  making  compensation  could  not  J56  ac(luired 

0  r  .by  user. 

be  claimed  by  prescription,  being  oppressive  and  destructive  of 
the  subject-matter  of  the  grant  of  the  surface.  This  decision  was 
based  on  the  opinion  above  quoted,  that  such  a  right  could  not  be 
created  by  an  express  grant,  and,  unless  it  can  be  supported 
on  some  other  ground,  would  seem  to  fall  with  it ;  for  any  claim 
which  may  be  lawfully  made  by  grant  may  be  supported  by  proof 
of  user  (d). 

Accordingly,  Hilton  v.  Earl  Granville  has  often  been  treated 
as  overruled  or  shaken  on  this  point  also  (e).  But  in  Blackett  v. 
Bradley  (/),  Blackburn,  J.,  in  the  course  of  the  argument, 
suggested  that  "  it  may  be  that,  though  the  parties  may  legally 
have  made  such  a  compact,  it  would  not  be  reasonable  to  presume 
that  they  had  done  so ;  "  and  this  distinction  was,  in  Bell 
v.  Love  (g),  adopted  and  approved  by  Baggallay,  L.  J.,  who 
thought  Hilton  v.  Earl  Granville  well  decided.  Perhaps,  if  the 
point  should  arise,  the  rule  of  law  laid  down  in  Hilton  v.  Earl 
■Granville  (which  was  decided  on  demurrer)  could  scarcely  be 
upheld  ;  but  the  dictum  of  Blackburn,  J.,  would  be  of  import- 
ance in  considering  the  effect  of  the  evidence. 

The  decision  in  Hilton  v.  Earl  Granville,  so  far  as  it  decides  Cannot  be 

that  a  local  custom  to  let  down  the  surface  without  making  com-  accluire<i  by 

°  custom. 

pensation  is  void  for  unreasonableness,  has  not  been  shaken  (h). 

(a)   I860,  8  H.  L.  348.  apply:  see  Richards  v.  Harper  (1866), 

(fc)   1S73,  L.  R.  2  H.  L.  Sc.  286.  L.  R.  1  Exch.  199. 

(c)    Per  Lord  Denman  in  Blackett  v.  (d)  Carlyon  v.   Lettering  (1S57),  1  H. 

Bradley    (1862),   1    B.   &   S.   940,  954;  &  N.   784,   797.     Cf.  Rogers  v.  Taylor, 

per  Lord  Hatherley  in  Duke  of  Buccleuch  ibid.  706. 

v.  Wakefield  (1869),   L.  R.  4  H.  L.  377,  (e)  E.  g.,  by  Lord  Chelmsford  in  Duke 

■  399;   per  Lord   Blackburn  in  Dixon  v.  of  Buccleuch  v.   Wakefield  (1870),  L.  R. 

.White  (1883),  L.  R.  8  App.  Cas.  833,  4  H.  L.  at  p.  410. 
843;  and  per  Baggallay,  L.  J.,  in  Bell  v.  (f)  1862,  1  B.  &  S.  at  p.  953. 

Love  (1883),  L.  K.  10  Q.  B.  Div.  547,  at  (y)  1883,  L.   R.  10  Q.  B.  Div.  at  p. 

p.  561 ;  aff.  9  App.  Cas.  286.     Cf.  per  561 ;  aff.  in  D.  P.  sub  nom.  Love  v.  Boll, 

Watson,    B.,    in    Carlyon    v.    Lovering  L.  R.  9  App.  Cas.  286. 
(1857),  1  H.  &  N.  at  p.  798  ;  and   Great  (h)  Cf.  Carlyon  v.  Lovering  (1857),  1 

Laxey  Mining  Co.  v.  Clugue  (1878),  L.  H.   &  N.  at  p.  799;    Marquis  of  Salis- 

R.  4  App.  Cas.  115.  A  grant  by  a  copy-  bury  v.  Gladstone  (1861),  9  H.  L.  692; 

holder  of  such  a  right  would  be  waste,  Broadbent  v.  Wilkes  (1742),  Willes,  360, 

and   different  considerations  therefore  1  Wils.  63;  2  Str.  1224. 
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Grant  of 
minerals  not 
enough. 


Severance 
by  Act  of 
Parliament. 


Private  grants 
or  reserva- 
tions. 


[But,  in  order  to  support  a  right  by  grant  to  let  down  the 
surface,  there  must  be  clear  words  indicating  an  intention  to 
confer  such  a  right,  in  derogation  of  the  ordinary  and  prima  facie 
right  to  support,  as  against  the  adjacent  owner  (a). 

The  dicta  reported  in  some  cases,  that  upon  a  mere  grant  of 
the  minerals  with  power  to  win  them,  the  grantee  would  not  be 
liable  for  subsidence  caused  by  working  the  minerals,  cannot  be 
reconciled  with  the  authorities.  See  Harris  v.  liijding  (h)  ;  the 
judgments  of  Lord  AVensleydale,  in  llowbotham  v.  Wilson  (c),  and 
Lord  Cran worth,  in  Caledonian  Bail.  Co.  v.  Sprot  (d).  In  fact, 
in  all  such  cases  the  grant  is  taken  to  be  subject  to  the  right  of 
support,  unless  an  intention  to  the  contrary  appears  either  ex- 
pressly or  by  necessary  implication. 

No  distinction  upon  principle  can  be  made  between  cases  where 
the  severance  is  by  an  ordinary  conveyance,  and  where  it  takes 
place  under  the  compulsory  power  of  an  Act  of  Parliament  (e) ;. 
but  there  are  cases  where  the  severance  has  been  effected  under 
the  provisions  of  Railway  and  Canal  Acts,  and  where  such  Acts 
have  contained  express  provisions,  which  have  been  held  to 
qualify  the  ordinary  right  of  support  (/). 

The  question,  whether  the  right  of  support  exists,  appears  to 
depend,  not  upon  whether  the  conveyance  by  which  the  severance 
of  the  lands  is  effected  is  purely  voluntary  or  under  the  provisions 
of  an  Act  of  Parliament,  but  upon  whether  the  provisions  of  the 
Act  in  the  particular  case  indicate  an  intention  that  the  right 
prima  facie  existing  in  every  case,  as  between  the  owner  of  land 
and  the  adjoining  owner,  subjacent  or  adjacent,  shall  be  affected. 

Since  the  above  paragraphs  were  written,  the  general  rules 
laid  down  in  them  have  been  illustrated  by  a  large  number  of 
decisions,  to  which  it  is  desirable  to  refer  (g). 

Dealing  first  with  the  decisions  on  grants  or  reservations  by 


(a)  See   Smart   v.   Morton    (1855),  5 

I.  i  B  // ,  i  1856),  6 

E.  &  B.  G43;  7  E.  &  B.  625;   D 

-    ,       3  Kav   &  J.  695  ; 
L865),   11   Jur.,    \.  8. 
in  :  ::i  L.  J.,  Ch.  U  6. 
(/.)   L889,  6  M.  A  W.  60. 
i    i    I860,  B  11.  of  L.  860. 
(d)  2  H'Q.  Be.  A  p.  i:,l. 
Wood,    v.-r..   in    .v 
Rati.  Co.  v.  ft*  1-.  ■  i),  2  I  I.  .1.,  Ch. 

h08;   1   J.  A:    11.  1  15 J    2  l>.  1  .  ..  .1.   128  \ 
10  H.  L.  888. 
( / )    I  Co.   r.  1 


(1806),  7  East,  868;  8  R.E.642;  Dudley 

Caned  Co.  v.  (1880),  1  B.  A 

A.I.   59 ;    85    K.    R.    212  ;    8towbridge 

tit  n   <  o.  v.  Em     Dudl*  <i  ( I860), 

3     i:.    A     K.     109;    30   L  J..    Q.    B.    10S; 
Great     ll  i   h    n     Rail.    Co.   v.   Fit 
(I860),  5   II.  A  N.  689.     Bee  also  the 
judgments  in    Caledonian  Rail.  Co.  v. 

sbi  sup, ;  -  v.  /.  '..  lhavon, 
■■'.  M«Q.  Bo.  Ap.  56. 

Bee  '-.ises  collected  and  con- 

ridered  in  B  Treatise  on  rhe  Law  of 
Support,  by  (i.  Banks,  lb'Ji. 
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[deed,  or  under  private  or  local  Acts  of  Parliament,  it  appears    Easement  to 
that  there  are  but  few  reported  cases  in  which  words  of  grant    let  down  soil- 
or  reservation  have  been  held  sufficiently  clear  to  negative  the 
right  of  support. 

In  Roivbotham  v.  Wilson  (a),  an  instrument  of  allotment,  which  Cases  in 
awarded  to  different  persons  the  surface  of  certain  lands  and  the  easement 
mines  beneath  them,  contained  a  declaration  that  the  allottees  of  the    Bowbotham  v. 
mines  might  hold  and  work  them  without  any  molestation,  denial,   Wil  ■"'""• 
•or  interruption  by  the  surface  owners,  "and  without  being  subject 
or  liable  to  any  action  or  actions  for  damage  on  account  of  working 
and  getting  the  said  mines,  for  or  by  reason  that  the  surface  of 
the  lands  aforesaid  may  be  rendered  uneven  and  less  commodious 
to  the  occupiers  thereof  by  sinking  in  hollows  or  being  otherwise 
defaced  or  injured  where  such  mines  shall  be  worked,"  the  pro- 
prietors having  agreed  to  accept  their  allotments  "  subject  to  any 
inconvenience  or  incumbrance  which  may  arise  from  the  cause 
aforesaid  ;  "    it  was  held   that  the   allottees  of   mines  could  let 
down  the  surface. 

In  Duke  of  Buccleuch  v.  Wakefield  (b),  a  special  Inclosure  Act,  Duke  of 

under   which    common    lands    were    allotted,    reserved    to    the    #"c7de."f?1  v- 

.  .  .  Wakefield. 

lord  of  the  manor  the  mines,  minerals,  and  quarries  upon,  with, 

and  under  the  common  lands,  with  power  to  come  upon  the 
common  lands,  to  search,  bore,  and  dig  for  mines,  minerals,  and 
•quarries,  to  sink  shafts  and  open  veins  upon  the  lands,  to  land, 
store,  and  take  away  the  minerals,  to  make  roads,  divert  brooks, 
•cut  sluices,  sink  and  drive  pits,  levels,  and  soughs  or  other 
necessary  works,  as  the  lord  should  think  proper,  to  build  work- 
men's cottages,  erect  machinery,  and  generally  to  do  all  things 
whatever  for  getting  the  minerals,  as  if  the  common  lands  had 
remained  open  and  uninclosed,  paying  reasonable  compensation 
for  damage  done  by  such  works  as  aforesaid ;  it  appeared  that 
the  soil  was  so  friable  that  the  mines  could  not  be  worked  at  all 
without  destroying  the  surface.  It  was  held  that  the  lord  above 
subject  might  let  down  the  surface  so  as  to  destroy  the  land 
only  to  the  liability  to  pay  compensation  for  damaged  one. 

In  Williams  v.  Bagnall  (c),  a  conveyance  excepted  the  mines    Williams  r. 
and  power  to  work  them  without  entering  on  the  surface  land  Ba3naU 
conveyed,  "and  without  being  answerable  for  any  injury  what- 

(a)  I860,  8  H.  L.  C.  348.  (c)   1867,  15  W.  R.  272. 

(b)  1869,  L.  R.  4  H.  L.  377. 
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tent  to 

let  down  soil. 

■.all. 


, 


Dick. 


[soever  that  shall  or  may  :ni<t>  to  the  said  land  and  premises, 
or  to  any  of  the  buildings  which  shall  at  any  time  hereafter  be 
erected  upon  the  said  laud  or  any  part  thereof,  by  reason  of  the 
working  or  getting  the  said  excepted  mines  from  under  the  same 
premises;"  and  this  was  hold  effectually  to  negative  the  right  of 
support. 

In  Aapden  v.  Seddon  (a),  a  grantor  conveyed  away  a  plot  of 
land  upon  which  a  cotton  mill  was  to  be  built,  reserving  to  him- 
self and  his  assigns  the  mines  and  the  right  to  win  and  carry 
away  the  minerals,  "and  to  do  all  things  necessary  for  effectuating 
all  or  any  of  the  aforesaid  purposes,  but  without  entering  upon 
the  surface  of  the  said  premises,  or  any  part  thereof,  so  that 
compensation  in  money  be  made  by  him  or  them  for  all  damage 
that  shall  be  done  to  the  erections  on  the  said  plot  by  the 
exercise  of  any  of  the  said  excepted  liberties  or  in  oonseqnenoe 
thereof."  It  was  held  by  the  Lords  Justices,  affirming  the 
decree  of  Jessel,  M.  R.,  and  distinguishing  Caledonian  Railway  v. 
Sprot  (b),  that  the  grantor  could,  under  the  reservation,  let  down 
the  surface  so  as  to  destroy  the  buildings.  Compensation  was 
subsequently  awarded  at  law  under  the  condition  (c). 

In  Gill  v.  Dickinson  (d),  to  a  claim  for  working  mines  under 
the  plaintiff's  land  so  as  to  let  down  the  surface,  the  defendant 
pleaded  that  he  was  the  lessee  of  the  mines  from  the  lord  of 
the  manor  ;  that  the  plaintiff's  land  had  been  part  of  the  waste  y 
that  until  the  passing  of  a  special  Inclosure  Act  the  lord 
had  been  accustomed  to  work  the  mines  without  paying  any 
satisfaction  for  injury  caused  by  such  working  ;  and  that  the  In- 
closure Act  had  provided  that  the  lord,  his  successors  and  assigns, 
should  have  the  mines  and  the  right  of  searching  for,  winning, 
and  working  them  "  as  fully  and  freely  as  he  or  they  might  or 
could  have  had  and  enjoyed  the  same  iu  case  the  Act  had  not 
been  made,  and  that  without  making  or  paying  any  satisfaction 
for  so  doing."  The  Act  provided  lor  the  compensation  of  the 
person  injured  by  the  owners  of  the  other  allotments.  On 
demurrer,  it  was  held  that  the  defence  was  sufficient,  as, 
whether  or  not  the  custom  was  good  (r),  the  express  enact- 
ment covered  the  case.     Blacketi  v.  Bradley  (/),  a  case  decided 


i  .I  1876,  i.   i:.  I    I 

(    i  2  ttecq.  149. 

(r)  i  s:.;,  l..  ft.  IE  oh.  1>.  I'."'.. 

(<l)  1880,  L.  ft.  .".  Q    B.  I'.  L69 


Above,  p.  381. 
(    i    L862,  1    H.   .v   S.  940;  31  L.  J., 
Q    B.  03. 
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[on  the  same  Act,  but  where  the  point  had  not  been  taken,  was    Easement  to 
overruled.  letdown  soil 

In   Buchanan   v.   Andrew  (a),   the    appellant    Buchanan    had    Buchanan  v. 
.        Tii-  t»  Andrew. 

granted    a  feu  of   land    in    Lanarkshire  to   Uorteous,    who  had 

bound  himself  to  build  a  house  upon  it.     The  grant  reserved  to 

the  superior  the  minerals  underneath  the  land,  with  a  stipulation 

that  the  superior  "  should   not  be  liable  for  any  damage  that 

might  arise  to  the  surface  land  feued  or  the  buildings  that  might 

be  erected  thereon  from  working  and  carrying  away  the  minerals 

underneath."      Damage    having    arisen,    the   House    of    Lords 

treated   the  reservation  as  operative,  and    declined    to  restrain 

the  superior  from  working  the  mines. 

In  Consett  Waterworks  Company  v.  Bitson  (h),  it  was  held 
upon  the  terms  of  a  private  Inclosure  Act,  that  the  lord  of  the 
manor  was  empowered  to  work  mines  under  certain  allotments, 
and  so  to  let  down  the  surface  of  the  land,  without  paying 
damages  or  making  compensation  to  the  allottees. 

Lastly,  in  Bell  v.  Earl  of  Dudley  (c),  where  an  Act  for 
enclosing  waste  lands  reserved  to  the  lord  the  mines  and 
minerals,  with  full  power  to  work  them  "  without  paying 
or  making  any  satisfaction  to  any  person  or  persons  whom- 
soever for  the  same  or  the  damage  to  be  done  thereby/'  and 
threw  any  damage  caused  by  working  the  mines  on  the 
allottees  rateably,  including  the  lord,  it  was  held  that  an 
allottee  had  no  right  to  support.  In  this  case  Chitty,  J., 
summarized  the  prior  decisions  as  follows :  "Where,  as  here, 
the  ownership  of  the  minerals  and  of  the  surface  is  severed, 
the  prima  facie  inference  is  that  the  owner  of  the  surface  shall 
enjoy  the  surface  allotted,  and  shall  have  the  common  right  of 
support  for  his  tenement.  The  inference  is  strong ;  in  order  to 
rebut  it  the  burden  lies  on  the  owner  o£  the  minerals  to  show 
affirmatively  and  by  clear  words  that  he  has  the  right  of  letting 
down  the  surface.  When  clear  words  are  spoken  of,  it  is  not 
meant  that  the  Act  must  say  in  express  terms  that  the  mineral 
owner  may  let  down  the  surface.  .  .  .  The  presence  or  absence 

(a)  1873,  L.  R.  2  Sc.  App.  286.  the  Court  in  Bell  v.  Earl  of  Dudley) 

(b)  1889,  L.  R.  22  Q.  B.  D.  318,  are  printed  as  an  appendix  to  this 
60  L.  T.  360;  53  J.  P.  373;  reversed       chapter. 

on    appeal,    22    Q.   B.   Div.   702.      As  (c)  L.    R.    (1895),   1    Ch.    182.      Cf. 

this  case  is  very  shortly  reported  on  Thompson    v.    Main,    W.    N.     1893,    p. 

appeal,  the  judgments  of  the  Court  of  202. 
Appeal    (which   were    referred   to    by 
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Cases  of 

demise. 


Easement  to    [of  a  compensation  clause  is  an  important  element:  the  prima  facie 

let  down  woii.   inference  [n  faV0Ur  of  the  surface  owner  is  strengthened  by  the 

absence  of  any  provision  for  compensation  ;  the  presence  of  a 

limited  compensation  clause  is  not  of  itself  sufficient  to  rebut  the 

inference." 

To  the  above  decisions  in  favour  of  the  mine-owner  must  be 
added  certain  cases  on  mining  leases,  in  which  the  forms  of  the 
leases  have  been  held  to  release  the  lessee  from  the  common  law 
obligation  to  support  the  superjacent  land  (a).  It  was  said  in 
one  of  these  cases  that  "the  contract  would  regulate  the  obliga- 
tions and  the  rights  of  the  parties"  (b).  But,  if  this  dictum  was 
intended  to  mean  that,  in  the  case  of  a  mining  lease,  there  is  no 
presumption  in  favour  of  the  obligation  to  support  the  surface, 
it  cannot  be  regarded  as  law.  The  law  as  between  lessor  and 
lessee  is  the  same  as  the  law  between  grantor  and  grantee,  except 
that,  where  one  grants  a  lease  reserving  a  royalty,  he  may  have 
an  inducement  to  empower  the  lessee  to  let  down  the  surface  if 
the  surface  is  of  less  value  than  the  minerals.  The  rule  of  law 
is  the  same ;  but  the  presumption  against  the  grant  is  slightly 
less  strong  (c). 
Cases  against  In  the  remaining  cases  in  which  the  assistance  of  the  Court 
the  easement,  jjas  been  askeol  in  construing  private  grants  and  reservations 
of  minerals,  and  of  the  right  to  work  them,  the  decision  has 
been  uniformly  in  favour  of  the  common  law  right  of  support 
being  retained.  The  principal  cases  of  this  nature  are : — 
Harris  v.  Ryding  (d),  where  the  grantor  reserved  the  mines 
and  minerals,  with  power  to  come  upon  the  surface,  to  get 
and  carry  away  the  minerals,  and  to  sink  shafts,  "  making 
a  fair  compensation  to  T.  P.  (the  grantee  of  the  surface)  for 
the  damage  to  be  done  to  the  surface  of  the  said  premises 
or  the  pasture  and  crops  growing  thereon  "  ;  Smart  v.  Morton  (e), 
where  the  reservation  was  somewhat  similar,  but  the  grantor 
covenanted  to  pay  treble  damages  for  any  damage  caused  ; 
Roberts  v.  Haines  (/),  where  the  power  to  work  mines  was  con- 
tained in  an  Inclosure  Act,  which  also  made  special  provisions 


Tdylor  v.  Shafto  (1867),  8  B.  & 

S.  J_'S;   Shaft,,  v.  .  |  L863),  ibid. 

252  ii.  ;   Bmit)  v.  D  r  |  1872),  L.  R.  7 

y.  B.  716s  Eadon  v.  ./■  fcock  (1872),  L. 
ft.  7  Bxoh.  :<7y. 

(b)  Per  Cleasby,  B.,  L.  B.  7  Exch. 
388. 

I  j  Davit  v.  TreharM  (1881),  L.  B.  6 


App.  Cas.  460,  166  ;  of.  per  Jessel,  M.  R., 
L.  B.  10  Ch.899n.  Thtgd    •  7.  I: 
(  L857),  ;i  K.  A  .1.  tfy5,  ha8been  doubted, 
but  not  overruled. 

(,/)  L889,  5  M.  A  W.  GO. 

(( )    1865,  5  B.  .v  B.  30. 

(/)  1850,  (J  E.  A:  B.  G43. 


RIGHT   TO    SUPPORT    FROM    SOIL    AND    HOUSES.  337 

[(which  had  not  been  infringed)  for  the  support  of  surface  buildings  Easement  to 
by  fixing  certain  limits  within  which  no  working  should  take  let  down  soil- 
place  at  all;  Allaway  v.  Wag  staff  (a),  where  the  subsidence  was 
held  not  to  be  "surface  damage"  within  the  meaning  of  the  Act 
for  regulating  mining  in  the  Forest  of  Dean  ;  Proud  v.  Bates  (b), 
where  the  reservation  was  contained  in  a  lease  ;  Bell  v.  Wilson  (c), 
where  the  minerals  reserved  included  freestone,  which  was  ad- 
mitted not  to  be  commonly  got  by  underground  working  ;  Hext  v. 
Gill  (d),  where  the  reservation  extended  to  china  clay,  which 
could  not  be  got  without  destroying  the  surface ;  Benfieldside 
Local  Board  v.  Coiiselt  Iron  Company  (e),  where  words  in  them- 
selves wide  were  held  to  be  qualified  by  an  express  grant  to  the 
public  of  a  right  inconsistent  with  the  destruction  of  the  surface ; 
Davis  v.  Treharne  (/),  where  the  grant  relied  upon  was  contained 
in  a  mining  lease,  which  authorized  the  lessee  to  work  the  mines 
"in  the  usual  and  most  approved  way  in  which  the  same  was 
performed  in  other  works  of  the  like  kind  in  the  county,"  and 
provided  for  compensation  for  "  damage  or  injury  to  the  surface  "; 
Mundy  v.  Duke  of  Rutland  (g),  where  the  reservation,  being  vague, 
was  not  permitted  to  operate  in  the  grantor's  favour ;  Chapman 
v.  Day  (h),  where  full  compensation  was  provided  for  "loss  or 
injury  ....  by  reason  of  the  working  of  the  minerals  ;  "  Dixon 
v.  White  (i),  where  a  lessee  of  "  the  whole  coal  "  under  certain 
lands  was  empowered  to  work  and  win  it,  but  not  to  "  break  the 
surface  "  of  the  land,  and  the  lease  stipulated  that  he  should 
indemnify  the  lessor  for  the  "  whole  damage  and  injury  oc- 
casioned by  the  aforesaid  operations;"  Love  v.  Bell  (j),  where 
an  Inclosure  Act  provided  that  the  lords  of  the  manor  should  hold 
and  enjoy  all  mines,  &c,  "in  as  full,  ample, and  beneficial  a  manner 
to  all  intents  and  purposes  "  as  if  the  Act  had  not  been  passed, 
and  that  the  mine-owner  should  make  satisfaction  (not  to  exceed 
£5  per  acre  per  year)  for  "  damages  and  spoil  of  ground " 
occasioned  by  his  working  to  the  person  in  possession  of  the 
surface;  London  and  North  Western  Railway  Company  v.  Evans  (k), 


(«)  1859,  4H.&N.  681.  Co.,  L.  R.  (1897),  2  Q.  B.  165. 

(6)  1865,  34  L.  J.,  Ch.  406.  (7)  1882,  L.  R.  23  Ch.  Div.  81. 

(c)  1866,  L.  R.  1  Ch.  303 ;  dist.  Att.-  (h)    1883,  47  L.  T.  705. 

Gen.   v.  Welsh  Granite  Co.   (1887),  35  (i)    1883,  L.  R.  8  App.  Cas.  833, 

W.  R.  617.  (J)  1884,  L.R.  9  App.  Cas.  288.     Cf. 

(d)  1872,  L.  R.  7  Ch.  699.  Twyerould  v.  Chamber  Colliery  Co.,W.  N. 

(e)  1877,  L.  R.  3  Exch.  D.  54.  1892,  p.    27 ;    aff.   in   H.   L.,   but   not 
(/)  1881,    L.  R.    6  App.  Cas.  460  ;  reported. 

cf.   Greenu-ell    v.    Low   Beechburn  Coal  (k)  L.  R.  (1893),  1  Ch.  16. 

g.  23 


338 


PARTICULAB    EASEMENTS. 


Result  of  the 
authorities. 


Easement  to  [where  an  Act  authorizing  the  undertakers  to  maintain  the 
navigation  of  a  brook  did  not  expressly  refer  to  minerals  ; 
and    Great   Western    Railway  Company  v.  Oefn    Gribbwr   Brick 

mpany  (a),  where  a  conveyance  of  land  for  a  horse-trauiway 
served  the  adjacent  mines  with  power  to  work  them,  but  not  so 
as  to  injure  the  tramway. 

As  a  result  of  these  Authorities,  it  may  now  be  taken  as 
"  perfectly  settled  ground  that  as  of  common  right  the  surface 
land  has  a  right  to  be  supported  by  subjacent  strata  of  minerals. 
Although  that  is  of  common  right,  it  may  be  shown, — the  burdeu 
lying  on  those  who  wish  to  show  it, — that  the  person  who  has 
go!  tlu-  surface  obtained  it  either  upon  terms  which  would  give 
him  no  right  to  support,  he  having  accepted  it  and  taken  it  upon 
those  terms,  or  that,  before  he  got  it,  the  person  from  whom  he 
claims,  the  owner  of  the  surface,  had  parted  with  the  right  of 
support  from  below  "  (6). 

The  principle  that  an  owner  cannot  derogate  from  his  grant 
was  thought  to  create  a  presumption  in  every  case  against  the 
grantor  and  in  favour  of  the  grantee  (c) ;  but  the  question  is  now 
reduced  to  one  of  construction  (d). 

The  provision  of  compensation  for  damage  may  sometimes 
affect  the  judgment  of  the  Court  in  favour  of  the  right  to  let  down 
the  surface  (e),  and  the  wording  of  such  a  provision  may  even 
operate  so  as  to  extend  the  powers  reserved  (f).  But  it  must  be 
remembered  that  compensation  may  sometimes  be  made  payable 
for  acts  which  are  forbidden  ;  it  may  be  intended  as  a  collateral 
remedy,  not  for  the  use  of  the  powers  intended  to  be  conferred  ($), 
but  for  their  abuse  (h). 

Certain  Acts  contain  express  provisions  as  to  working  the 
minerals  under  or  near  to  lands  purchased  for  the  construction  of 
railways  or  other  statutory  undertakings,  and  these  of  course  stand 
upon  a  footing  apart  from  the  ordinary  law  (t). 


Powertowcrk 
iuiiie8  on 
notice. 


(./)  L.  E.  (1894),  2  Ch.  107. 
i        P<  i    I.'  rd    Hliirkburn  in  Davit  v. 
(1881),  L.  EL  6  App.  Cae.466. 
As  to  notice  of  tho  covenant  or  release 
of   the   right,   s< ■•  v.   Harper 

L.    EL   1    K.u-h.  l'J9;  and 
,  uhi  sup. 
(c)   Proud    v.    Batet,    ubi    sup.  ;    cf. 
.  ubi  sup. 
Pei     Lord    Blackburn    in    .: 

L  EL  B  A.pp.  Cos.  p. 

1'.  i   Tenet,  M.   11.,  in  Atpden  v. 
L   EL    l"  Ch.  896  n.  | 


and  per    Chitty,  J.,   in   Hell  v.   Earl  0/ 
L.  EL  (1895  .  I  Ch.  186. 

1876),  L.  It. 
in  Ch.  894;    of.  per  Lord    Watson  in 
384),   I..   EL  9  App.  Cas. 
at    p.    -J'.i'J;    and    Att.-Oi  n.    v.    II . 
Granitt  I    ,    L887),  85  W.  11.  617. 

(;)  Aipdt  ,  ubi  sup. 

(hi  Dixon  v.   White,  ubi  sup. 
(i)  Per  Loid  C  ran  worth  in  Midland 
(1889),  L.  R. 
L6A.C.  19    Aa  to  the  sapport  of  sewers, 
unried  throngfa  land  not  purchased 
by  the  undertakers,  see  above,  p.  fJH  a. 
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[Thus,  by  the  Bailways   Clauses  Act,  1845,  it  is  provided  (a)     Easement  to 


that  a  railway  company   shall  not  in  the  first  instance  (b)  be  own  """'. 

entitled  to  the  mines  and  minerals  (c)  under  the  land  purchased   Power  to  work 

mines  on 
notice. 


by  them ;  but  before  working  (d)  any  mines  or  minerals  lying 

'under  the  railway  or  the  works  connected  therewith  or  within  the   Railway  Acts. 

prescribed  distance   (generally  forty  feet)  therefrom,  the  owner 

or  occupier  must  give  to  the  company  notice  of  his  intention   so 

to  do,  and  thereupon  the  company  may  give  a  counter-notice  to 

•the  effect  that  they  are  willing  to  make  compensation  (e)  for  the 

mines,  or  on  default  for  thirty  days  in  giving  such  counter-notice 

the  owner  may  work  the  mines  in  a  proper  and  usual  manner  as 

provided  by  the  Act.     Under  this  statute  it  has  been  held  that, 

when  notice  has  been  duly  given  of   an  intention  to  work  the 

mines  and  the  company  have  elected  not  to  pay  compensation 

for    them,    the    owner     (though    himself    the    vendor    of    the 

surface    to   the    company)    may  work    all    minerals    within   the 

prescribed  distance  without  leaving  support  for  the  railway  (/). 

But  when  compensation  has  been  tendered,  the  working  will  be 

restrained  by  injunction  (g) ;  and  the  company  are  not  bound  to 

give  the  counter-notice  nou  to  work  the  mines  within  the  thirty 

days,  but  may  at  any  time   stop   the  working  on  the  terms  of 

paying  compensation  for  the  minerals  then  remaining  unworked(/i). 


(a)  Sects.  77  to  85. 

(b)  I.e.,  unless  they  expressly  pur- 
chase the  mines  :  Errington  v.  Metro- 
politan District  Railway  Co.  (1881),  L. 
R.  19  Ch.  Div.  559. 

(c)  As  to  what  are  "mines  and 
•minerals,"  see  Bell  v.  Wilson  (1866),  L. 
R.  1  Ch.  303  (freestone);  Midland 
Railway  Co.  v.  Checkley  (1867),  L.  R. 
4  Eq.  19  (stone) ;  Hext  v.  Gill  (1872),  L. 
R.  6  Ch.  699  (china  clay) ;  Midland  Rail. 
■  Co.  v.  Haunchwood  Brick  and  Tile  Co. 
(1882),  L.  R.  20  Ch.  D.  552  (cl  iy)  ;  Att.- 
Gen.  v.  Welsh  Granite  Co.  (1887),  35 
W.  R.  617  (granite) ;  Lord  Provost  and 
Magistrates  of  Glasgow  v.  Farie  (1888), 
L.  R.  13  A.  C.  657  (clay) ;  Earl  of  Jersey 
v.  Neath  Poor  Law  Union  (1889),  L.  R. 
22  Q.  B.  Div.  555  (brick  earth  and 
■clay)  ;  Midland  Rail.  Co.  v.  Robinson 
(1889),  L.  R.  15  A.  C.  19  (limestone)  ; 
Ruabon  Brick  and  Terra  Cotta  Co.  v. 
■Great  Western  Rail.  Co.,  L.  K.  (1S93), 
1  Ch.  427  (clay).  As  to  substances  other 
than  "mines  and  minerals,"  it  seems 
that  the  company  would  have  the  ordi- 
nary rights  of  a  private  owner  (above, 
p.  332). 

(d)  There  must  be  a  bona  fide  inten- 
tion on  the  part  of  the  owner  to  work 


the  minerals  by  himself,  his  lessees  or 
licensees  :  Midland  Railway  Co.  v. 
Robinson,  ubi  sup. 

(e)  The  compensation  is  ascertained 
under  the  Lands  Clauses  Act  :  Reg.  v. 
London  a)id  North  Western  Railway  Co., 
L.  R.  (1894),  2  Q.  B.  512.  As  to  the 
right  of  a  life  tenant  in  respect  of  the 
compensation  money,  see  In  re  Barring. 
ton  (1886),  L.  R.  33  Ch.  D.  523  ;  In  re 
Robinson's  Settlement  Trusts,  L.  R. 
(1891),  3  Ch.  129. 

(/)  Great  Western  Railway  Co.  v. 
Fletcher  (1860),  5  H.  &  N.  689;  Great 
Western  Railway  Co.  v.  Bennett  (1867), 
L.  R.  2  H.  L.  27  ;  Pountney  v.  Clayton 
( 1883),  L.  R.  11  Q.  B.  Div.  820  (a  case  of 
superfluous  land,  as  to  which  see  Banks 
on  Support,  pp.  109,  14-5);  Ruabon 
Brick  and  Terra  Cotta  Co.  v.  Great 
Western  Railway  Co.,  L.  R.  (1893),  1 
Ch.  427  (a  case  of  open  workings). 

(g)  Smith  v.  Great  Western    Rat 
Co.  (1877),  L.  R.  3  A.  C.  165. 

(h)  Dixon  v.  Caledonian  and  Gla 
and  South  Western  Rail/way  Companies 
(1880),  L.  R.  5  A.  C.  S20.  As  to  the 
right  to  tunnel  under  the  railway,  see 
Midland  Railway  Co.  v.  Miles  (1SS5), 
L.  R.  30  Ch.  D.  634,  31    Ch.   D.  632. 

23  2 
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Easement  to        [When  a  Canal  Company's  Act  contains  similar  provisions,  the 
wn  soil.  ]jke  principles  of  course  apply  (a) ;  and  in  a  case  {b)  where  the 

Powertowork  Act  provided   that,  on  the  canal  company's   failure  to   purchase 
Notice!1       after  due  notice,  the  owner  might    work  the  mines,  and  it  was 

Canal  Acts.  provided  that  "  in  working  such  mines  no  injury  be  done  to  the 
said  navigation,"  it  was  held  that  the  proviso  must  be  construed 
as  referring  to  extraordinary  or  unnecessary  damage,  and  not  as 
cutting  down  the  power  to  work  the  mines  in  the  usual  course. 
l'.iii  where  the  Act  contained  no  clause  requiring  the  mine-owner 
to  trive  notice  of  his  intention  to  work  the  mines  or  enabling  him 
to  work  them  on  the  failure  of  the  company  to  pay  compensation, 
it  was  held  that  the  Dudley  Canal  case  did  not  apply,  that 
a  proviso  against  working  the  mines  so  as  to  "  injure,  prejudice, 
or  obstruct  the  canal/'  must  be  construed  in  the  ordinary  sense  of 
those  words,  and  that  the  mine-owner's  right  was  to  com- 
pensation (c). 

Somewhat  similar  questions  may  arise  under  the  "Waterworks 
Clauses  Act,  18-17  ((7),  the  Highways  and  Locomotives  (Amend- 
ment) Act,  1878  (e),  and  the  Public  Health  Act,  1875  (Support 
of  Sewers)  Amendment  Act,  1883.] 

Civil  law.  By  the  civil  law,  this  right  of  support  from  the  neighbouring 

soil  was  recognized  in  the  restrictions  it  imposed  upon  the  doing 
such  acts  as  would  naturally  have  the  effect  of  withdrawing  such 
support  :  "  If  a  man  dig  a  sepulchre,  or  a  ditch,  he  shall  leave 
(between  it  and  his  neighbour's  land)  a  space  equal  to  its  depth ; 
if  he  dig  a  well,  he  shall  leave  the  space  of  a  fathom  "  (/). 


And  as  to  claims  for  prospective  injury  working   the    adjacent   mines  go  as  to 

to  mines    not   taken,    see    II            ,    v.  injure  the  canal.     In.  Midland  I: 

v.  of   Wakefield,  L.  B.  (1891),  Co.  v.  ChechUy  (1867),  L.  It.  4  Eq.  19, 

\.  1 1,  31;          1    ,- /  <.'.  m ird                      n  compensation  was  allowed  in  respect  of 

,,„./  Nortl     Western   Railway  Co.,  L.  It.  mines  beyond  the  prescribed  distance  ; 

(1895),  1  Q.  B.  459.  but  possibly  this  was  considered  to  be 

Co.     v.    Bradley  payable  under  sect.  GO  of  the  Act. 

El.fi.642.  (d)  Sects.  18 to 27;  Eollidayv.l 

•  ■ion  Co.  v.  f                          .  L.  K.  (1891),  A.  C.  81. 

(1830),  IB.  4  Ad.  59;  35  Cf.    Ci 

(1889).  L   H.  22  Q.  B.  D.  318;  reversed 

Co.   v.    1-                       (I860),  3    E.  &  E.  on  another  point,  ibid.  702,below,  p.  M)8. 

30  L  J.,  Q.  B.  108.  (•)    Sect.   L'7  ; 

v.    Lancashire  C                  ,  L.  It.   (1896),  1  Q.  B.,  at 

and  I                                       L889     L.  B.  pp.  308,  818. 

II  A    0.248;  of.  I                             Co.  (/)  Si  quis  sepem  ad   aliennm   pree- 

linilw.  Cus.  442.  Dist.  dium  Qxerit  infoderitqae  tormiuam  ne 

,  y.  Rochdale  Canal  excedito  :    si    niaceriaui,    pedem   relin- 

.    i:.  (1895),  A.  i'.  564,  and  \,  qnitoj  si  vero  domnm,  pedes  duos;  si 

v.                                  ■  /'-  sepulchrum    aut  scobetu   foderit,   <|uar- 

i     ,  I.  tum    profanditatii    baboerint,  tantum 

397),  1  Ch.  725,  in  which  oases  the  spatii   relinqaito;    si    puteum,   passus 

ned    DO    |                      against  latitudiueni.— Dig.  10,  1,  13,  fiu.  reg. 
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A  similar  enactment  has  been  introduced  into  the  French  Code  Civil. 
law  (a).  "  Whoever  digs  a  well  or  ditch  near  a  wall,  whether 
party  or  otherwise,  whoever  wishes  to  build  against  (such  wall)  a 
chimney,  forge,  or  oven,  to  erect  a  stable  against  it,  or  establish 
a  magazine  of  salt,  or  any  corrosive  materials,  must  leave  the 
interval  prescribed  by  law  and  custom  in  this  respect,  or  construct 
the  works  prescribed  by  law  to  prevent  injury  to  his  neighbour." 
In  commenting  upon  this  article  of  the  Code,  a  learned  French 
author  says,  "  It  appears  to  me,  that  the  principle  of  this  Article  Pardessus. 
of  the  Code  (674)  should  be  extended  to  numerous  other  cases, 
which  will  undoubtedly  be  settled  by  particular  enactments  of  the 
rural  laws,  and  which,  until  such  laws  are  made,  should  be 
decided  in  conformity  with  local  usages ;  or,  if  they  are  silent, 
with  the  precepts  of  equity.  Thus,  if  an  individual  makes  a  fish- 
pond or  lake  on  his  own  property,  he  ought  to  leave  a  sufficient 
extent  of  land  to  separate  it  from  his  neighbour  who  has  already 
a  similar  reservoir."  "  By  parity  of  reasoning,  the  owner  of  land, 
who  is  desirous  of  quarrying  on  his  own  property  for  stone  or 
sand,  or  similar  materials,  must  not  open  the  earth  at  the  extreme 
point  which  separates  his  land  from  that  of  his  neighbour,  and 
continue  to  excavate  perpendicularly,  because  his  neighbour's 
land,  thus  deprived  of  support,  would  be  in  danger  of  falling  in 
(eboulement) "  (b). 


Sect.  2. — Support  to  B wildings  from  adjacent  Land. 

Where,    however,    anything   has    been    done  to    increase   the   Superincum- 
lateral  pressure,  as  where  buildings  have  been  erected,  it  appears  nofcentitied 
to  be  clearly  settled  that  no  man  has  a  right  to  such  increased  by  the  com- 
support  unless  the  building,  or  other  thing  which  makes  it  neces-  supp0rt. 
sary,  is  of  ancient  erection.     This  was  laid  down  in  a  very  early 
case.    "If  A.  is  seised  in  fee  of  copyhold  land  closely  adjoining   wildev. 
the  land  of  B.,  and  A.  erect  a  new  house  upon  his  copyhold  land,   ^nsterley. 
and  any  part  of  his  house  is  erected  on  the  confines  of  his  land 
adjoining  the  land  of  B.,  if  B.  afterwards  dig  his  land  so  near  to 
the  foundation  of  the  house  of  A.,  but  not  in  the  land  of  A.,  that 
by  it  the  foundation  of  the  messuage,  and  the  messuage  itself,  fall 
into  the  pit,  still  no  action  lies  by  A.  against  B.,  inasmuch  as  it 
was  the  fault  of  A.  himself  that  he  built  his  house  so  near  the 

(a)  Code  Civil,  Art.  674.  (b)  Pardessus,  Traite  des  Servitudes,  302. 
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Buildings  not  land  of  B.,  for  he  cannot  by  his  (own)  act  prevent  B.  from  making 
entitled  by      ^     begfc  uge  Qf  hig  |and  tnftt  ne  can  #fl\ 
the  common  . 

lawtosupport.       In  IJ'j/a^  v.  llnrrlson  (b),  the  declaration  stated  that  the  plain- 

TFyaff  v.  tiff  was  possessed  of  a  certain  dwelling-house — that  the  defendant, 

^n-  in  rebuilding  his   dwelling-house  adjoining,  dug  so  negligently, 

carelessly,  and  improperly  into  the  soil  and  foundation  of  his 
own  dwelling-house,  and  so  near  the  soil  and  foundation  of  the 
said  dwelling-house  of  the  plaintiff,  that  by  reason  thereof  the 
plaintiff's  wall  gave  way  and  was  damaged.  To  so  much  of  this 
declaration  as  "  related  to  the  defendant's  digging  into  the  soil 
and  foundation  of  the  said  dwelling-house  of  him  the  defendant, 
so  near  to  the  soil  and  foundation  of  the  said  dwelling-house  of 
the  plaintiff,  that  by  reason  thereof,"  &c.,  the  defendant  demurred 
generally.  Lord  Tenterden,  in  delivering  the  judgment  of  the 
Court,  after  time  taken  to  consider,  said  :  "The  question  reduces 
itself  to  this,  whether,  if  a  person  builds  to  the  utmost  extremity 
of  his  own  land,  and  the  owner  of  the  adjoining  land  digs  the 
ground  there  so  as  to  remove  some  part  of  the  soil  which  formed 
the  support  of  the  building  so  erected,  an  action  lies  for  the 
injury  thereby  occasioned  ?  Whatever  the  law  might  be  if  the 
damage  complained  of  were  in  respect  of  an  ancient  messuage 
possessed  by  the  plaintiff  at  the  extremity  of  his  own  land,  which 
circumstance  of  antiquity  might  imply  the  consent  of  the  ad- 
joining proprietor  at  a  former  time  to  the  erection  of  a  building  in 
that  situation,  it  is  enough  to  say  in  this  case  that  the  building  is 
not  alleged  to  be  ancient,  but  may,  as  far  as  appears  from  the 
declaration,  have  been  recently  erected;  and  if  so,  then,  according 
to  the  authorities,  the  plaintiff  is  not  entitled  to  recover.  It  may 
be  true,  that  if  my  land  adjoins  that  of  another,  and  I  have  not 
by  building  increased  the  weight  upon  my  soil,  and  my  neighbour 
digs  in  his  land  so  as  to  occasion  mine  to  fall  in,  he  may  be  liable 
to  an  action  ;  but  if  I  have  laid  an  additional  weight  upon  my  land, 
it  does  not  follow  that  he  is  to  be  deprived  of  the  right  of  digging 
his  own  ground  because  mine  will  then  become  incapable  of 
supporting  the  artificial  weight  which  I  have  laid  upon  it.  And 
this  is  consistent  with  2  Rolle,  Ab.  (c).  The  judgment  will 
therefore  be  for  the  defendant  "  (>1). 


1640),    2  was  similar  to  the  one  in  this  case,  con. 

Bolle'sAbr.  {  ass,  Justification,  taining  no  allegation  i  luu  i  he  house  of 

j.  pi,  i.  the  plaintiff  was  an  ancient  one;   but 

871.  do  point   on  the  law  of  easements  was 

pL  1.  raised.   B>  7.  W la  (Is  I  I), 

(    |   ;  .;         ,  2  8auud.  394  7  M.  A  O.  625,  aoounl  for  withdrawing 

(cited    in    argument),  the  declaration  support  from  an  ancient  house. 
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In  the  case  of  Sling  shy  v.  Barnard  (a)  the  action  was  brought,    Buildings  not 

not  for  the  withdrawal  of  support  to  the  plaintiff's  house,  which      entitled  by 

r  r  r  '  the  common 

was  stated  in  the  declaration  "  to  be  a  modern  house,  but  for  lawtosupport. 

digging  so  near  to  the  foundation  of  the  plaintiff's  house  that  the   SHngsby  v. 

defendants    undermined    his   house    (undermine    son    mese),    by   Barnard- 

reason  whereof  one-half  of  the  said  house  fell  into  the  said  pit  so 

dug  by  defendant  Hall."     In  the  motion  in  arrest  of  judgment, 

which  was  made  upon  entirely  different  grounds,  and  refused  by 

the  Court,  there  is  no  allusion  to  any  claim  of  support. 

This  principle  was  fully  recognized  and  acted  upon  in  the  Partridge  v. 
later  and  very  important  case  of  Partridge  v.  Scott  (h).  The  Scott' 
action  was  brought  for  an  injury  to  the  plaintiff's  reversion  by 
defendants'  "  undermining  their  own  land,  wrongfully,  carelessly, 
negligently,  and  improperly,  and  without  supporting  or  propping 
up  the  same,"  and  removing  the  minerals,  to  the  support  of  which 
mines  and  minerals  for  his  premises  the  plaintiff  was  entitled  ;  by 
reason  whereof,  and  by  the  carelessness  and  improper  conduct  of 
the  defendants,  the  foundation  of  the  plaintiff's  premises  was 
injured,  the  ground  gave  way,  and  the  walls  and  houses  were 
damaged.  The  second  count  was  similar,  referring  to  an  injury 
to  another  messuage.  The  defendants  pleaded,  denying  the 
plaintiff's  right  to  support,  as  claimed  in  the  declaration.  The 
jury  found  for  the  plaintiff,  subject  to  a  case.  After  stating  the 
pleadings,  the  case  proceeded  as  follows: — "The  jury  found  that 
the  plaintiff  was  possessed  of  a  certain  dwelling-house  and  premises, 
partly  erected  upon  excavated  land  within  four  years  before  the 
injury  complained  of,  being  the  house  and  premises  to  which,  the 
second  count  in  the  declaration  referred,  and  of  other  houses,  land, 
and  premises,  the  buildings  of  which  have  been  erected  about 
thirty  years  before,  and  which  are  those  included  in  the  first  count. 

te  They  also  found  that  the  defendants  excavated  so  near  their 
own  boundary  (the  direction  of  which  boundary  was  east  and 
west)  the  mines  belonging  to  themselves,  as  to  cause  damage 
thereby  to  all  the  plaintiff's  premises,  and  to  cause  the  adjoining 
land  of  the  plaintiff,  not  covered  with  buildings,  to  sink  also. 
The  defendants  began  to  work  their  mines  after  the  new  house 
and  buildings  of  the  plaintiff  had  been  finished.  They  sunk  their 
shaft  or  pit  about  one  hundred  yards  from  the  plaintiff's  premises 
on  the  south  side  thereof,  and  worked  the  coal  northward  towards 
those  premises. 

[a)  1  Rolle,  Rep.  430;  [see  L.  K.  6  (6)   1838,  3  M.  &  W.  220. 

App.  Cas.  at  p.  742,  per  Pollock,  B.] 
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BnildiDgs  Dot        "The  jury  also   found   t lint _,  in   order  to  Lave  prevented  any 
entu  ed   y     injurv  from   the  defendants'  works  to  the  plaintiff's  premises,  a 

the  common  j      j  r  r  > 

lawtoBnpport.   rib  of  coal  ought  to  have  been  left  between   those  parts  of  the 

v.     substrata  over  which  the  plaintiff's  buildings  and  premises  were 

situated  and  the  works  of  the  defendants,  at  least  twenty  yards  in 

thickness;  that  the  defendants  worked  their  mines,  leaving  a  rib 

of  coal  in  these  places  of  less  than  ten  yards  in  thickness,  and  that 

they  were  aware  that  the  coal  had  been  worked  out  some  years 

before  on  the  north  or  plaintiffs  side  of  their  boundary,  where  the 

boundary  joined  the  plaintiff's  premises  ;    that  in  so  doing  the 

defendants  were   guilty  of   negligence   in   not   leaving  a   rib  of 

sufficient  thickness,  if  the  plaintiff  was  entitled  to  support  from  the 

defendant's  land  and  substrata.    The  Court  are  to  be  at  liberty  to 

draw  any  reasonable  conclusion  which  the  jury  might  have  drawn. 

u  The  question  for  the  opinion  of  the  Court  is,  whether,  under 
the  above  circumstances,  the  plaintiff  is  entitled  to  recover  ;  and, 
if  he  is,  then  whether  he  is  entitled  to  damages  for  the  old  houses 
and  land  alone,  or  for  the  more  recent  erections  also  ?  "  The 
case  having  been  argued,  the  Court  took  time  to  consider :  the 
judgment  of  the  Court  was  delivered  by  Alderson,  B. : — 

"  The  two  questions  in  this  case  are  of  considerable  im- 
portance. The  facts  may  be  shortly  thus  stated :  The  plaintiff 
was  possessed  of  two  houses,  one  an  ancient  one,  and  the  other 
built  long  within  twenty  yearB  before  the  subject  of  the  present 
action  occurred.  These  houses  were  built  on  the  plaintiff's  land, 
and  considerably  within  his  boundary  ;  and  the  modern  house  is 
stated  to  have  been  built  on  land  which  had  been  previously  exca- 
vated for  the  purpose  of  getting  coal.  No  such  statement  appears 
in  the  case  as  to  the  ancient  house,  and  the  Court  cannot  therefore 
intend  that  that  house  was  built  originally  on  excavated  land,  or 
that  the  land  has  been  excavated  more  than  twenty  years  ago. 

"  I'nder  these  circumstances,  the  question  is  precisely  similar 
as  to  both  houses,  and  is  one  on  which  the  Court  do  not  entertain 
any  doubt. 

"  Kights  of  this  sort,  if  they  can  be  established  at  all,  must,  we 
think,  have  their  origin  in  grant.  If  a  man  builds  his  house  at 
the  extremity  *>f  bis  land,  he  does  not  thereby  acquire  any  right 
of  easement,  for  Bupport  or  otherwise,  over  the  land  of  his  neigh- 
bour, lie  has  no  right  to  load  his  own  soil  so  as  to  make  it 
require  the  support  of  thai  of  his  neighbour,  unless  he  has  some 
grant  to  thai  effect.      Wyatt  v.  Harrison  (a)  i-  precisely  in  point 

(o)   L832  8  Ii.  a  Ad.  871. 
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as  to  this  part  of  the  case,  and  we  entirely  agree  with  the  opinion    Buildings  not 
there  pronounced.  "  «^£* 

"  In  this  case,  if  the  land  on  which  the  plaintiff's  house  was  lawtosupport. 
built  had  not  been  previously  excavated,  the  defendants  might,  Partridge  v. 
without  injury  to  the  plaintiff,  have  worked  their  coal  to  the 
extremity  of  their  own  land,  without  even  leaving  a  rib  of  ten 
yards,  as  they  have  done.  And  if  the  plaintiff  had  not  built  his 
house  on  excavated  ground,  the  mere  sinking  of  the  ground 
itself  would  have  been  without  injury.  He  has,  therefore,  by 
building  on  ground  insufficiently  supported,  caused  the  injury  to 
himself,  without  any  fault  on  the  part  of  the  defendants  ;  unless 
at  the  time,  by  some  grant,  he  was  entitled  to  additional  support 
from  the  land  of  the  defendants.  There  are  no  circumstances  in 
the  case  from  which  we  can  infer  any  such  grant  as  to  the  new 
house,  because  it  has  not  existed  twenty  years;  nor  as  to  the  old 
house,  because,  though  erected  more  than  twenty  years,  it  does 
not  appear  that  the  coal  under  it  may  not  have  been  excavated 
within  twenty  years  ;  and  no  grant  can  at  all  events  be  inferred, 
nor  could  the  right  to  any  easement  become  absolute,  even  under 
Lord  Tenterden's  Act,  until  after  the  lapse  of  at  least  twenty 
years  from  the  time  when  the  house  first  stood  on  excavated 
ground,  and  was  supported  in  part  by  the  defendant's  land. 

"  If  the  law  stood  as  it  did  before  Lord  Tenterden's  Act  (2  &  3 
Will.  4,  c.  71,  s.  2),  we  should  say  that  such  a  grant  ought  not  to 
be  inferred  from  any  lapse  of  time  short  of  twenty  years  after  the 
defendants  might  have  been  or  were  fully  aware  of  the  facts.  And 
even  since  that  Act,  the  lapse  of  time,  under  these  peculiar  cir- 
cumstances, would  probably  make  no  difference.  For  the  proper 
construction  of  that  Act  requires  that  the  easement  should  have 
been  enjoyed  for  twenty  years  under  a  claim  of  right.  Here 
neither  party  was  acquainted  with  the  fact  that  the  easement  was 
actually  used  at  all ;  for  neither  party  knew  of  the  excavation 
below  the  house.  We  should  probably,  therefore,  have  been  of 
opinion  that  there  was  no  user  of  the  easement  under  a  claim  of 
right;  and  that  Lord  Tenterden's  Act,  therefore,  would  not  apply 
to  a  case  like  this.  However,  the  facts  of  this  special  case  do  not 
raise  that  point. 

"  We  think,  upon  the  whole,  that  the  defendants  are  entitled  to 
our  judgment." 

[In  Bolton  v.  Angus  (a),  Lord  Selborne,  touching  on  this  ques-   Dalton  v' 
tion,  said  :   "  Support  to  that  which  is  artificially  imposed  upon 

(a)  1881,  L.  R.  6  App.  Cas.  at  p.  792. 
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[land  cannot  exist  ex  jure  nature,  because  the  thing  supported 
does  not  itself  so  exist  "  (a). 

On  the  other  hand,  it  is  now  settled  that  an  enjoyment  of 
support  for  not  less  than  twenty  years  will  be  sufficient  to  confer 
a  right,  subject  only  to  the  conditions  which  limit  all  acquisition 
of  rights  by  length  of  enjoyment  only. 

In  Palmer  v.  Fleshers  [b)t  the  judges  in  their  first  resolution 
say,  "that  it'  a  man  being  seised  of  land  leases  forty  feet  to  A.  to 
build  a  house  thereon,  and  forty  feet  to  B.  for  a  like  purpose,  and 
one  of  them  builds  a  house,  and  then  the  other  digs  a  cellar  in 
his  land  which  causes  the  wall  of  the  first  adjoining  honse  to  fall, 
no  action  will  lie,  for  everyone  may  deal  with  his  own  to  his  best 
advantage;  but,  semble,  that  it  would  be  otherwise  if  the  wall  or 
house  were  an  ancient  one."] 

It  was  laid  down  by  Lord  Ellenborough  in  Stansell  v. 
Jollard  (c),  that  where  a  man  had  built  to  the  extremity  of  his 
soil,  and  had  enjoyed  his  building  above  twenty  years,  upon 
analogy  to  the  rule  as  to  lights,  &c.,  he  hud  acquired  a  right  to 
a  support,  or,  as  it  were,  of  leaning  to  his  neighbour's  soil,  so  that 
his  neighbour  could  not  dig  so  near  as  to  remove  the  support,  but 
that  it  was  otherwise  of  a  house,  &c,  newly  builr. 

In  the  case  of  Dodd  v.  Holme  (d),  the  Court  did  not  pronounce 
any  decided  opinion  as  to  the  right  of  support  for  an  ancient 
house  from  the  adjoining  land  ;  but  Littledale,  J.,  in  the  course 
of  the  argument,  observed  :  "  Suppose  the  house  to  have  been 
substantially  built,  to  have  stood  thirty  or  forty  years,  and  to 
have  been  kept  in  proper  repair,  do  you  say,  that  if  the  defendant, 
by  excavating  his  adjacent  ground,  let  down  that  house,  though 
•without  actual  negligence  on  his  part,  an  action  would  not  lie 
against  him  ?  " 

[In  Hide  v.  Thornborowjh  (e),  Parke,  B.,  said  :   "  If  there  was 

enjoyment  by  the  plaintiff  of  the  support  of   the 

house    from    the  defendant's  land,   and    it  was  known  that  the 

defendant's  land  supported  the  plaintiff's  house,  that  is  sufficient 

to  give  him  a  right  of  support." 

And   in  Gayford  v.  Nicholls  (/),  Parke,  B.,  said  :  "This  ie 


(u)  See  also  the?  cases  on  the  rights 
of  pnblio  bodies,  quoted  abore,  p.  86, 
note.  pie  ^ j >j •••-■! i  -  bo 

m  soil, 
DOtwisbataodiDg  the  'beta  in  /.' 
Tayl       1868     2  II.  a  N.  -- 


('.)    L(  1  :   Com.  Dier., 

n  on  the  cav  ■■,  C;  above, 

]..  L06. 

V    I'.  457,  11th 
L884,  1  A.  .v  I.    193 ;  post,  | 
L846   ii     ■•    K.  250. 
354,  9  Bxoh.  7'  B. 
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[a  case  in  which  the  plaintiff  has  the  right  of  the  support  of  the 
defendant's  soil,  either  by  virtue  of  a  twenty  years'  occupation  or 
by  reason  of  a  presumed  grant  or  presumed  reservation,  where 
both  houses  were  originally  in  the  possession  of  the  same  owner, 
for  unless  a  right  by  some  such  means  is  established  the  owner  of 
the  soil  has  no  right  of  action  against  his  neighbour  for  the 
proper  exercise  of  his  own  right. 

In  Bowbotham  v.  Wilson  (a),  Bramwell,  B.,  said:  " After  a 
house  has  stood  in  such  a  position  twenty  years,  it  acquires  a 
right  to  support  from  the  adjoining  land." 

All  these  dicta  have  reference  to  the  support  of  the  adjacent 
soil ;  and  in  the  cases  of  Humphries  v.  Brogden  and  Bonomi  v. 
Baclchouse,  already  cited,  will  be  found  dicta  to  the  same  effect. 

In  the  case  of  Solomon  v.  Vintners'  Company  (b),  doubts  are 
expressed  by  the  Court  upon  this  subject ;  but  it  is  to  be  ob- 
served that  that  case  was  one  of  a  claim  for  support  of  one 
building  by  another  in  a  state  of  things  caused  by  an  accidental 
subsidence  of  the  houses,  and  not  the  ordinary  case  of  a  house 
built  originally  upon  the  edge  of  land  and  obviously  so  as  to  be 
affected  by  the  removal  of  the  adjoining  land.  The  authorities 
referred  to  by  the  Court  with  doubt  have  reference  to  such  cases 
as  this,  and  not  to  such  a  one  as  that  before  the  Court  ;  see  the 
observations  of  the  Vice-Chancellor  Wood,  in  the  case  of  Hunt  v. 
Peahe  (c),  as  to  this  point. 

It  was  laid  down  in  the  judgment  of  the  Court  of  Exchequer 
Chamber,  in  Bonomi  v.  Backhouse  (d),  that  the  right  of  support 
for  buildings,  when  acquired,  is  precisely  similar  in  its  character 
to  the  natural  right  of  support  for  the  soil. 


Support  to 
buildings 
acquired  by- 
twenty  years' 
enjoyment. 

>rd  v. 
Nicholh  . 


Rowholhn,,,   V. 

Wih  on. 


Solomon  v. 
Vintners'  Co. 


(a)  1857,  8  El.  &  Bl.  140;  8  H.  L. 
34S. 

(b)  1859,  4  H.  &  N.  59S. 

(c)  1860,  29  L.  J.,  Ch.  785  ;  1  Johns. 
705.  If  buildings  or  other  structures 
be  already  erected  upon  the  land  at  the 
time  of  the  severance,  the  right  of 
support  for  them  would  exist  by  im- 
plied grant  (see  judgments  in  Dugdale 
v.  Robert*on  (1857),  3  K.  &  J.  695; 
Caledonian  Rail.  Co.  v.  Sprot,  2  M'Q. 
Sc.  App.  449;  Richards  v.  Rose,  ante, 
p.  140)  ;  and  if  the  surface  were  con- 
veyed for  the  express  purpose  of  erect- 
ing buildings  or  any  other  structure, 
the  right  of  support  would  also  exist. 
See  judgments  in  Caledonian  Rail.  Co. 
v.  Sprot,  2  M'Q.  Sc.  Ap.  449;  North 
Eastern   Rail.  Co.  v.  Elliott  (1860),  29 


L.  J.,  Ch.  808;  1  J.  &  H.  145;  on 
appeal,  30  L.  J.,  Ch.  160;  2  De  O.,  F.  & 
J.  423;  10  E.  of  L.  333.  Siddons  v. 
Short  (1877),  L.  R.  2  C.  P.  D.  572; 
Rigby  v.  Bennett  (1882),  L.  R.  21  Ch. 
Div.  559  ;  above,  p.  119. 

The  judgment  of  the  Vice-Chancellor 
Wood  in  the  North  Eastern  Railway 
case,  contains  an  exposition  of  the 
whole  law  on  this  subject  ;  and,  as  he 
points  out,  the  right  acquired  in  this 
manner  would  not  include  a  right  to 
the  continuance  of  a  state  of  things, 
though  of  long  standing,  clearly  of  a 
temporary  and  accidental  chai'acter,  as, 
ex.  gr.,  the  additional  support  to  the 
surface  caused  by  the  filling  of  a  mine 
with  water  by  drowning. 

(d)  1S59,  E.  B.  &  E.  055. 
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[So  the  authorities  stood  when  the  now  leading  case  of  Angus 
v.  Dalton   and  tlie  Commissioners   of  her  Majesty's    Works  and 

1'ublic  Buildings  (a)  came  to  be  decided.  The  action  was  brought 
by  the  owners  in  fee  of  a  each  factory  at  Newcastle-upon-Tyne, 
to  recover  damages  for  injur  "d  by  the  defendants  the 

Commissioners,  aud  by  their  contractor  the  defendant  Dalton,  in 
excavating  the  soil  of  the  adjoining  property,  on  which  the 
Probate  Office  was  to  be  built,  and  thereby  causing  the  plaintiffs' 
factory  to  fall.  It  appeared  that  the  plaintiffs'  building  and  the 
adjoining  building  on  the  defendants'  land  were  estimated  to  be 
upwards  of  a  hundred  years  old  ;  that  up  to  the  year  181'.*,  being 
about  twenty-seven  years  before  the  accident,  both  houses  had 
been  occupied  as  dwelling-houses;  that  in  that  year  the  plaintiffs' 
predecessor  in  title  had  converted  his  house  into  a  coach  factory 
in  such  a  manner  as  materially  to  increase  the  pressure  on  the 
borders  of  his  own  soil  and  consequently  on  the  adjoining  pro- 
perty ;  that  this  had  been  done  without  the  express  assent  of  the 
defendants'  predecessor,  but  openly  and  without  any  attempt  at 
concealment ;  that  the  defendants  had  pulled  down  their  house 
and  the  wall  dividing  the  two  properties  without  injury  to  the 
factory  ;  but  that,  in  excavating  in  their  land  for  the  purpose  of 
providing  cellarage  (which  had  not  previously  existed)  for  the 
offices  to  be  built,  they  had  dug  below  the  foundations  of  the 
plaintiffs'  building  without  leaving  sufficient  support,  and  had 
thus  brought  the  whole  building  to  the  ground. 

At  the  trial,  Lush,  J.,  directed  a  verdict  for  the  plaintiffs  for 
the  damages  claimed,  but  left  them  to  move  for  judgment  in 
order  to  have  the  questions  of  law  determined. 

On  motion  for  judgment,  it  was  argued  for  the  defendants, 
first,  that  the  plaintiffs'  factory  was  not  entitled  to  the  support 
claimed  j  and,  secondly,  that  the  Commissioners  were  not  respon- 
sible for  the  negligence  of  their  contractor. 

Upon  the  second  point,  the  Court  considered  itself  bound  by 
the  decision  in  JB  r  v.  Pcate  (b)  to  find  against  the  defendants  ; 
and  this  finding  was  ultimately  affirmed  by  the  Court  of  Appeal 
and  the  House  of  Lords.  The  question  so  raised  is  dealt  with  in 
a  later  part  of  this  treatise  (c). 

But  on  the  first  point,  which  raised  the  whole  question  of  the 


(a)  1878- si.  L.    I:    8  Q.  B.  D 
Q.  B.  Div.  162 ;  Dali  ■  ■%-..!■  >■.-," -M'P- 

7!  I. 


( ■;  1876,  L.  i:.  1  Q.  B.  D.  821. 
(c)  Below,  Book  VI.  Chap.  II. 
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[law  of  support,  the  judges  differed.     Lush,  J.,  adhering  in  sub-      Support  to 
stance  to  the  view  which  he  had  taken  at  the  trial,  thought  that     acqUlredgb 
the  plaintiffs  ought  to  succeed. ;  and.  rested  his  opinion,  partly  on  twenty  years' 
the  doctrine  of  the  presumption  of  a  grant  after  twenty  years'     eD3°ym 
uninterrupted    enjoyment,    and     partly    on    an    analogy    to    the         l,')';'//'V 
Statutes  of  Limitation.     He  thought  that  the  decision  in  Bonomi 
v.  Backhouse  (a)  involved,  the  very  point  in  question.     But  Cock- 
burn,  C.  J.,  held  that,  if  any  presumption  of  a  grant  was  derived 
from  twenty  years'  user,  it  was  open  to  be  rebutted,  and  that, 
when  it  was  proved  or  admitted,  that  no  grant  or  assent  was  in 
fact  made  or  given,  the  presumption  was  at  an  end  ;  and  further 
that,  the  enjoyment  not  being  capable  of   being  interrupted  by 
any  reasonable  means,  no  presumption  in  fact  arose.     Mellor,  J., 
agreed  with  the  Lord  Chief  Justice,  and  accordingly  judgment 
was  given  for  the  defendants. 

All  the  judges  agreed  that  the  right  to  support  was  not  an 
easement  within  the  Presci'iption  Act. 

On   appeal  (&),   Brett,  L.  J.,  agreed  with  the  majority  of  the  Appeal  to 
Court  below ;  but,  Cotton  and  Thesiger,  L.  JJ.,  being  of  the  con-   Appeal, 
trary  opinion,  the  decision  was  reversed. 

Thesiger,  L.  J.,  while  admitting  that  the  presumption  of  a  lost 
grant  was  a  presumption,  not  "  juris  et  de  jure,5'  but  liable  to  be 
rebutted,  held  that  it  could  not  be  rebutted  by  mere  proof  by  the 
owner  of  the  servient  tenement,  that  no  grant  was  in  fact  made 
either  at  the  commencement  or  during  the  continuance  of  the 
enjoyment;  in  fact,  it  "  is  in  the  nature  of  an  estoppel  by  conduct, 
which,  while  it  is  not  conclusive  so  far  as  to  prevent  denial  or 
explanation  of  the  conduct,  presents  a  bar  to  any  simple  denial  of 
the  fact,  which  is  merely  the  legal  inference  drawn  from  the 
conduct."  The  cases  of  Barker  v.  Richardson  (c),  Webb  v.  Bird  (d), 
and  Chasemore  v.  Richards  (e),  in  which  a  presumption  of  this 
nature  had  been  held  to  be  rebutted,  "  as  direct  authorities  go  no 
further  than  to  show  that  a  legal  incompetence  as  regards  the 
owner  of  the  servient  tenement  to  grant  an  easement,  or  a  physical 
incapacity  of  being  obstructed  as  regards  the  easement  itself,  or 
an  uncertainty  and  secrecy  of  enjoyment  putting  it  out  of  the 
category  of  all  known  easements,  will  prevent  the  presumption  of 

(a)  Above,  p.  329.  (d)  1863, 13  C.  B.,  N.  S.  811  ;  above, 

(b)  1S7S,  L.  R.  4  Q.  B.  Div.  162.      p.  299. 

(r)  1821,  4  B.  &  A.  579;  23  K.  R.  (c)  1859,  7  H.  L.  C.  349  ;  above,  p. 
400  ;  above,  p.  195.  261. 
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fan  easement  by  lost  grant;  and,  on  the  other  band,  indirectly 
they  tend  fco  Bnpport  the  view  that,  aa  a  general  rule,  where  no 
such  legal  incompetence,  physical  incapacity,  or  peculiarity  of 
enjoyment  as  was  shown  in  those  cases  exists,  uninterrupted  and 
unexplained  nser  will  raise  the  presumption  of  a  grant,  upon  the 
principle  expressed  by  the  maxim,  "  Qui  nun  prohibet  quod  pro- 
hibere  potest  assentire  videtur.'  "  As  to  the  alleged  impossibility 
or  extreme  difficulty  of  obstructing  the  enjoyment  of  the  right  of 
support,  he  pointed  out  that  this  only  exists  where  the  servient 
tenement,  being  itself  covered  with  buildings,  enjoys  a  reciprocal 
benefit  from  the  dominant  tenement ;  and  in  any  case  he  held 
himself  bound  by  the  authorities  not  to  admit  the  argument  as 
sufficient. 

The  judgment  of  Cotton,  L.  J.,  was  to  the  same  effect. 

\  n e  of  the  Lords  Justices  adopted  the  view  expressed  by 
Lush,  J.,  that  the  period  of  twenty  years  might  be  limited  for  the 
acquisition  of  a  right  to  support  by  analogy  to  the  Limitation 
Acts  (a) ;  and  none  of  them  seems  to  have  considered  that  the 
right  might  be  an  easement  within  the  Prescription  Act  (b). 

But  although,  upon  the  main  question,  the  majority  of  the 
Court  of  Appeal  decided  in  favour  of  the  plaintiffs'  contention, 
the  Court  -was  unanimously  of  opinion  that,  the  construction  of  the 
plaintiffs'  factory  being  somewhat  unusual,  the  jury  should  have 
been  asked  to  determine  whether  the  weight  which  had  been  put 
upon  the  adjoining  soil  was  such  as  the  owner  of  the  soil  could  be 
reasonably  expected  to  be  aware  of,  and,  on  this  ground,  directed 
the  defendants  to  elect  within  fourteen  days  whether  they  would 
take  a  new  trial  (c). 

The  option   was  not  exercised;    and,  judgment  having   been 
entered    for   the  plaintiffs   for    £1943,    the  amount   of   damages 
by   a  special  referee,  the  defendants  appealed  to  the 
House  of  Lords. 

The  appeal  (d)  was  in  the  House  of  Lords  twice  argued,  the 
second  time  before  seven  judges  of  the  High  Court  who  had  not 
yet  been  parties  to  any  decision  in  the  case  (e).  The  judges,  in 
answering  the  questions  put  to  them  by  the  House,  were 
unanimous  in  advising  that  the  judgment  of  the  Court  of  Appeal 


(n)    S  •  i.    L.    J.,    L,    K.    I 

Q.   B.   I 'iv.   17",  and  per  Brett,  L.  J., 
ibid.  L99. 

[I I  Ibid.  17  ',  I 


II. id.  131,  1ST,  204. 
i    i   L.  EL  6  App.  ('as.  740. 

Pollook,  B.,  and   Field.  L indie/, 
ManiBtj,  Lopes,  Fry,  and  Barren,  JJ. 
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[was  justified  by  the  authorities ;  and  two  only  of  them  (a)  dis-      Support  to 
approved  of  the  principle  underlying  the  authorities.     But  the       buildings 

1,-   1     +1.    •  •    •  u         A  v  acquired  by 

reasons  on  which  their  opinions  were  based  were  very  diverse,  twenty  years' 
Pollock,  B.,  and  Field  and  Manisty,  J  J.,  did  not  refer  the  right  enjoyment. 
to  support  to  any  presumption  of  grant  or  acquiescence,  but  Dalton  v. 
treated  it  as  a  proprietary  right,  to  be  acquired  by  a  de  facto  n  .  . 
enjoyment  for  twenty  years;  and  the  first-named  expressly  the  judges. 
approved  of  the  conclusion  arrived  at  by  Lush,  J.,  at  the  trial, 
that  the  rule  might  be  derived  by  analogy  from  the  Statutes 
of  Limitation.  On  the  other  hand,  Lindley,  J.  (with  whom 
Lopes,  J.,  agreed),  was  of  opinion  that  support  was  an  easement 
which,  after  twenty  years'  open  and  uninterrupted  enjoyment,  the 
Court  would  presume  to  have  been  granted,  even  though  it  should 
be  proved  or  admitted  that  no  sealed  or  written  grant  had  in 
fact  been  executed  ;  and  that  the  law  which  required  the  servient 
owner  to  remove  his  soil  in  order  to  preserve  his  unrestricted 
right  to  let  down  his  neighbour's  house,  though  it  did  not 
"  commend  itself  to  common  sense,"  was  completely  established 
by  authority.  Fry,  J.,  felt  the  same  difficulty  in  approving  of  the 
principle  of  the  decisions,  holding  that  "  an  excavation  for  the 
sole  purpose  of  letting  down  a  neighbour's  house  is  of  so 
expensive,  so  difficult,  and  so  churlish  a  character,  that  it  is  not 
reasonably  to  be  required  in  order  to  prevent  the  acquisition  of  a 
right ;  "  and  adding  that,  as  the  servient  owner  cannot,  "except 
by  a  trespass  or  an  impertinence,"  ascertain  the  nature  of  his 
neighbour's  structure,  the  incidence  of  its  burden  on  the  soil,  or 
the  depth  and  character  of  its  foundations,  the  enjoyment  is 
so  secret  that  no  right  ought  to  be  founded  upon  it ;  but  he  also 
thought  the  authorities  conclusive  against  this  view  being  adopted 
in  practice.  Lastly,  Bowen,  J.,  reverting  to  some  extent  to  the 
opinions  of  the  Lord  Chief  Justice  and  Lord  Justice  Brett, 
treated  the  twenty  years'  rule  as  a  "canon  of  evidence,"  and  held 
that  twenty  years'  user,  peaceful,  open,  and  as  of  right,  was 
sufficient  ground  for  inferring  a  lawful  origin  of  the  user,  and  that 
the  inference  could  only  be  met  by  showing  that  there  was  no 
such  lawful  origin,  either  at  law  (as  by  grant  or  covenant),  or  in 
equity  (as  by  agreement  or  acquiescence);  he  thought  the 
decisions  showed  that  the  enjoyment  was  capable  of  interruption. 
As  to   the  question   of  notice,  upon  which  the  plaintiffs  had 


(a)  Lindley  and  Fry,  J  J. 
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[obtained  from  the  Court  of  Appeal  the  option  to  have  the  case 
re-tried,  Lindley,  Lopes,  and  Bowen,  JJ.,  thought  that  this 
should  have  gone  to  the  jury,  while  the  remaining  judges 
considered  the  question  immaterial. 

It  should  be  added  that  Mr.  Justice  Lindley,  in  the  course  of 
his  opinion  (a),  discussed  the    important   question,  whether   the 
enjoyment  of  support   is   not  after  all   rather    affirmative    than 
negative,  and  BO  capable  of  interruption   by  the  short  method  of 
an  action  of  trespass,  ami,  in  the  absence  of   interruption,  ripen- 
ing into  an  easement  under  the  2nd   section  of  the  Prescription 
Act.       "  Support,"    he     said,     "  even    when     lateral,    involves 
pressure  on  and  an  actual   use  of  the  laterally  supporting  soil. 
.  ...  No  trace  is  to  be  found  in  our  law  books  of  any  action  at 
law  or  suit  in  equity  based  upon  any  wrong  done  to  the  owner  of 
the  servient  tenement;    and  the  general  opinion   certainly    is, 
that,  in  the  absence  of  actual  damage  to  the  soil,  no  such  action 
or  suit  could  be  maintained.     Upon  principle,  I  confess  I  do  not 
see  why  this  should  be  so.     If  a  person  builds  so  near  the  edge 
of  his  own  land  as  to  use  his  neighbour's  land  to  support  his 
house  without  his  neighbour's  consent,  I   do  not  see  why  such 
neighbour  should  have  no  cause  of  action.     The  enjoyment  of 
lio-ht  coming  across  adjoining  land,  and  the  enjoyment  of  the  use 
of  such  land  for  support,  are  in  some  respects  entirely  different ; 
for  no  use  is  made  of  a  man's  property  by  opening  a  window  on 
other  property  near  it,  and  a  right  not  to  be  overlooked  is  not 
recognized  by  our  law.     At  the  same  time,  in  every  case  in  which 
the  right  to  lateral  support  is  alluded  to,  it  is  treated  as  analo- 
gous to  the  right  to  light,  and  the  difference  to  which   I  have 
drawn  attention  has  not  been  dwelt  upon  or  treated  as  material. 
Nevertheless,  whatever  my  own  opinion  would  be,  looking  at  the 
matter  theoretically,  I  am  not  prepared  to  say  that  an  action  for 
damages,  or  an  injunction,  could  be  maintained  in  such  a  case  as 
I   have   supposed.     The    authority   against    it,   although  purely 
negative,  would,  in  my  judgment,  be  considered  as  too  strong  to 
be  got  over.     If,  however,  your  lordships   should  bo  of  a   dif- 
ferent opinion,  I  apprehend  that  it  would  follow  that   the  Pre- 
scription Act   (2    &    3  Will.    1,  c.  71,  B.   2)  would  apply  to  and 
include   an   easement  of   lateral  support,  and  the   law  upon  this 
important  subject  would  then  be  contained  in  the  provisions  of 


(<()  L.  It.  (J  App.  Ca§.  at  p.  7>'.  I. 
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[that  statute.    But  all  the  judges  before  whom  this  case  has  come  Support  to 

concur  in  holding  the  Prescription  Act  not  to  apply  ;  and,  in  the  bmJdings 

absence  of  authority  to  the  contrary,  I  am  not  prepared  to  differ  twenty  years' 

from  them."  enjoyment. 

On  the   same  subject,  Mr.    Justice    Fry  made  the  following       u"iltun  v« 
...  ■  °  Angus. 

observations  in  a  contrary  sense  (a)  : — 

"  It  has  been  argued  at  your  lordships'  bar,  that  the  doctrine  (b) 
applies  in  its  simplest  form  to  .the  right  in  question ;  for  it 
has  been  contended  that  the  act  of  building  a  house  on  one  piece 
of  land  which  derives  lateral  support  from  the  adjoining  soil  of  a 
different  owner  is  both  actionable  and  preventible,  and  that  there- 
fore time  constitutes  a  valid  bar.  Is  such  a  building  actionable  ? 
I  think  not.  The  lateral  pressure  of  a  heavy  building  on 
soft  ground  which  causes  an  ascertainable  physical  disturbance  in 
a  neighbour's  soil  would  no  doubt  be  trespass ;  but  no  one  ever 
heard  of  an  action  for  the  mere  increment  caused  by  reason  of  a 
new  building  to  the  pre-existing  lateral  pressure  of  soil  on 
soil,  producing  no  ascertainable  physical  disturbance.  If  that 
were  the  law,  no  one  could  rightly  build  on  the  edge  of  his  land 
unless  he  built  upon  a  rock ;  and  yet  the  building  of  walls  and 
other  structures  on  the  borders  of  land  is  universally  recognized 
as  lawful.  Nay,  more,  any  erection  of  a  house  would  give 
a  right  of  action,  not  only  to  the  adjoining  neighbours,  but  to 
every  owner  of  land  within  the  unascertainable  area  over  which 
the  increase  of  pressure  must,  according  to  the  laws  of  physics, 
extend.  Such  an  increase  of  pressure,  when  unattended  with 
ascertainable  physical  consequences,  is,  in  my  opinion,  one  of 
those  minima  of  which  the  law  takes  no  heed.  The  distinction 
between  the  principles  applicable  to  water  collected  into  visible 
streams  and  that  running  in  invisible  ones  through  the  ground, 
affords  a  very  good  analogy  to  the  distinction  which  1  draw 
between  the  pressure  of  an  adjoining  house  which  produces  a 
visible  displacement  of  the  soil,  and  that  which  produces  no 
visible  or  ascertainable  result,  but  is  only  a  matter  of  inference 
from  physical  science  or  subsequent  experiment." 

Mr.  Justice  Bowen's  observations  on  the  same  point  (c)  appear 
to  indicate  that  he  agreed  in  principle  with  Mr.  Justice  Lindley. 

The  House  of  Lords  (d)    unanimously  dismissed  the  appeal ; 

(a)  Ibid.  p.  775.  (d)  The   Lords    present    were   Lord 

(b)  Sc.  Qui  non  prohibet  quod  pro-  Selborne,  C,  and  Lords  Coleridge,  Pen- 
hibere  potest  assentire  videtur.  zance,  Blackburn  and  Watscn. 

(r)  Ibid,  at  p.  784. 

G.  21 
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[and  it  is  of  importance  to  notice  the  grounds  upon  which  their 
lordships'  opinions  in  favour  of  this  course  proceeded. 

The  Lord  Chancellor  [Lord   Selborne),  after  showing  that  the 
right  of  support  to  buildings  was  not  a  natural  hut  a  conventional 
or  acquired  cms.  incut,  expressed  his  agreement  with  the  views  of 
Lindley,  J.,  and   Bowun,  J.,    "  that  it  is  both  scientifically  and 
practically  inaccurate  to  describe  it  as  one  of  a  merely  negative 
kind.     What  is  support?     The  force  of  gravity  causes  the  super- 
incumbent land  or   building  to  press   downward   upon  what  is 
below  it,  whether  artificial  or  natural ;  and  it  has  also  a  tendency 
to  thrust  outwards,  laterally,  any  loose  or  yielding  substance, 
such  as  earth  or  clay,  until  it   meets  with  adequate  resistance. 
Using  the  language   of   the  law  of  easements,   I    say   that,   in 
the  case  alike  of  vertical  and  of  lateral  support,  both  to  land  and 
to  buildings,  the  dominant  tenement  imposes  upon  the  servient  a 
positive  and  a  constant  burden,  the  sustenance  of  which  by  the 
servient  tenement  is  necessary  for  the  safety  and  stability  of  the 
dominant.     It  is  true  that  the  benefit  to  the  dominant  tenement 
arises,  not  from  its  own  pressure  upon  the  servient  tenement,  but 
from  the  power  of  the  servient  tenement  to  resist  that  pressure, 
and  from  its  actual  sustenance  of  the  burden  so  imposed.     But 
the  burden  and  its  sustenance  are  reciprocal  and  inseparable  from 
each  other,  and  it  can  make  no  difference  whether  the  dominant 
tenement  is  said  to  impose,  or  the  servient  to  sustain,  the  weight. '' 
From  these  considerations  it  followed  that  the  right  to  support 
was  to  some  extent  affirmative,  and  so  properly  the  subject,  not 
of  covenant   only  (a),   but    of   grant.     It   was   also    capable  of 
interruption,  if  not  by  action,  at  least  by   the  removal  of  the 
supporting  soil ;  and,  if  in  some  cases  it  did  not  suit  the  purpose 
of  the  supporting  owner  to  exercise  this  right  of  removal,  it  was 
the  policy  of  the  law  that  his  inaction  (whether  due  to  negligence 
or  to  his  own  preponderating  influence)  should  in  time  confer  a 
possessory  title  upon  his  neighbour.     The  right  of  support  then, 
being  an  easement,  not  purely  negative,  capable  of  being  granted 
aud  also  capable  of  being  interrupted,  was  within  the  -nd  section 
of    the    Prescription   Act;    and   the    question    of   grant   or  no 
grant  was  excluded.     And.,  even  though  the  Prescription  Act 
should  not  apply,  the  presumption  of  a  lost  grant  could  not  be 
rebutted  by  showing  that  no  grant  had  in  fact  been  made.     As  to 


(.i)  See  per  Littledale,  J.,  in  M   we  v.  Rawson  (1824),  3  B.  .    0.  840;  27  K.  H.  875. 
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[the  question  of  notice,  a  landowner  who  sees  building  operations,      Support  to 

or  alterations  of  an  existing  building,  in  progress  upon  the  borders     acqU-red8by 

of  his  property,  must  have  imputed  to  him  the  knowledge  that  the  twenty  years' 

building  will  require  fresh  support  from  the  adjoining  land  ;  and, 

if  everything  is  done  honestly  and  (as  far  as  possible)  openly,  he       B'^'!J' 

must  be  fixed  with  knowledge  of  the  amount  of  support  enjoyed. 

No  question  need  therefore  have  been  submitted  to  the  jury. 

Lord  Penzance  expressed  the  opinion  that,  if  the  matter  Avere  Lord 
res  integra,  it  might  properly  be  held  that  a  building  owner  1>enzance- 
acquired,  immediately  upon  erecting  a  house,  the  right  to  have  it 
supported  by  the  adjacent  soil ;  but  he  agreed  with  Fry,  J.,  in 
thinking  that  length  of  enjoyment  could  only  confer  a  title 
through  the  acquiescence  of  another,  and  that  an  enjoyment 
-which  was  both  secret  and  incapable  of  being  interrupted  without 
an  unreasonable  waste  of  labour  and  expense,  was  no  evidence  of 
acquiescence,  and  should  not  on  principle  be  made  the  basis 
of  any  right.  However,  he  considered  that  the  ruling  of  Lush,  J., 
was  entirely  supported  by  the  authorities,  and  that  the  appeal 
should  on  this  ground  be  dismissed. 

Lord  Blackburn  thought  that  the  fiction  of  a  lost  grant,  h^»w-  Lord 
ever  introduced,  was,  not  a  rule  of  evidence  which  a  jury  might  iac*  ura' 
or  might  not  conform  to,  but  an  established  doctrine  of  the 
Court;  and  that  to  refuse  to  administer  such  a  rule,  when  estab- 
lished, was  at  least  as  much  an  usurpation  of  legislative  authority 
as  it  was  at  first  to  introduce  it.  He  did  not  consider  that 
acquiescence  or  laches  was  the  sole,  or  indeed  the  chief,  principle 
on  which  prescriptive  rights  were  founded.  Prescription,  or 
usucapio,  was  a  matter  not  of  natural  justice  but  of  positive 
law,  differing  in  different  countries ;  and  the  authorities  showed 
that  the  English  law  conferred  a  right  after  twenty  years'  enjoy- 
ment. The  servient  owner  had  notice  that  some  support  was 
required  ;  and  this  was  enough  to  put  him  on  inquiry. 

Lord  Blackburn  thought  it  unnecessary  to  decide  the  question 
whether  support  was  within  the  Prescription  Act.  But,  in- 
cidentally, he  supplied  an  answer  to  the  argument  drawn  by 
Mr.  Justice  Fry  (a)  from  the  impossibility  of  pushing  the 
doctrine  of  Mr.  Justice  Lindley  to  its  extreme  limits.  "The 
distinction,"  he  said  (b),  "  between  a  right  to  light  and  a  right 
of  prospect,  on  the  ground  that  one  is  matter  of  necessity 
and  the  other  of  delight,  is  to  my  mind  more  quaint  than  satis- 

(a)  Above,  p.  353.  (6)  L.  R.  6  App.  Cas.  at  p.  824. 
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[factory.     A  much  better  reason  is  given  I  9ai  iwicke  in 

Attar  v.  Doughty  (a),  where  he  observes  that,  if  that 

,   there    could    be    no    great    I  I   think  this 

iion,  that  a  right  of  prospect  is  not  acquired  by  prescription, 
shows  that,  whilst  on  the  balance  of  convenience  and  incon- 
venience it  was  held  expedient  that  the  right  of  light,  which 
could  only  impose  a  burthen  upon  land  very  near  the  house, 
should  be  protected  where  it  had  been  long  enjoyed,  on  the  same 
ground  it  was  held  expedient  that  the  right  of  prospect,  which 
would  impose  a  burthen  on  a  very  large  and  indefinite  area,  should 
not  be  allowed  to  be  created,  except  by  actual  agreement.  And 
this  seems  to  me  the  real  ground  on  which  Webb  v.  Bird  and 
Oha*i  v    Richards  are  to  be  supported.     The  rights  there 

claimed  were  analogous  to  prospect  in  this,  that  they  were  vague 
and  undefined,  and  very  extensive.  Whether  that  is  or  is  not  the 
reason  for  the  distinction,  the  law  has  always,  since  Blind  v. 
•  y,  been  that  there  is  a  distinction  ;  that  the  right  of  a  win- 
dow to  have  light  and  air  is  acquired  by  prescription,  and  that  a 
right  to  have  a  prospect  can  only  be  acquired  by  actual  agreement." 

Lord  Watson  agreed  with.  Lord  Selborne  in  holding  that  the 
right  of  support  to  a  building,  whether  lateral  or  vertical,  w 
positive  easement;  being,  as  he  said,  probably  influenced  by  the 
consideration  that  a  decision  that  the  easement  was  neg 
would  form  an  unsatisfactory  precedent  in  Scotland,  where  posi- 
tive servitudes  alone  are  capable  of  being  acquired  by  prescrip- 
tion. He  thought  that  no  question  of  fact  need  have  been 
submitted  to  the  jury. 

Lord   Coleridge   did   not   deliver  a   detailed  opinion,   but   ex- 
d  his  concurrence  in  the  judgments  of  Lords  Selborne  and 
Blackburn.     He  did  not  say  whether  he  agreed  with  the  former 
in  holding  the  easement  to  be  a  positive  one. 

The  question  last  referred  to  must  probably  be  regarded  as  an 
open  one.  It  is  obvious  that  a  decision,  that  the  enjoyment 
of  support  to  buildings  is  a  positive  act,  capable  of  ripening 
under  the  Prescription  Act  into  an  easement,  and  capable  of 
being  prev  ■  short  method  of  an  action  by  the  adjoin- 

vner  for  .  would  be  of   the  greatest  moment  to  all 

owners  of  immovable  property,  and  would  render  every  building 
operation  risk  and  expense.     At  present  the 


{a)   r  -en.  loi. 
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[balance  of  authority,  so  far  as  the  number  of  dicta  goes,  must  be      Support  to 

held  to  be  against  this  view.  buildings 

°  ^  acquired  by 

But  the  decision  of  the  House  of  Lords  maybe  taken  as  finally   twenty  years' 

establishing  the  rule,  that  twenty  years'  enjoyment  of  support  to  en]0yment' 
a  building,  whether  from  the  adjacent  or  from  the  subjacent  land,  -"'''"«  v. 
being  peaceable,  open  and  as  of  right,  will  (either  by  a  right 
springing  out  of  the  enjoyment  at  the  common  law,  or  under  the 
Prescription  Act,  or  under  the  doctrine  of  presumed  grant)  confer 
the  right  to  have  the  support  continued  ;  that,  if  the  right  is 
based  on  the  presumption  of  a  grant  founded  on  the  enjoyment, 
the  presumption  is  absolute  and  cannot  be  rebutted  by  showing 
that  no  grant  has  iu  fact  been  made  ;  and  that,  if  notice  be  mate- 
rial, then,  in  the  absence  of  any  wilful  fraud  or  concealment,  the 
outward  appearance  of  the  building  is  sufficient  notice  to  all 
persons  concerned  of  the  amount  of  support  which  it  requires.] 

It  may  be  suggested  that  there  are  cases  in  which,  though  the  8ome  cases 
house  be  modern,  damages  may  be  recovered  for  an  injury  done  Usages  may 
to  it  by  digging  too  near  the  common  boundary.     If   the  owner  be  recovered 
establishes  his  right  to  support  for  his  soil,  and  the  jury  should   i3  modern. 
be  of  opinion  that  the  land  would  have  fallen  in,  in  consequence  of 
the  digging-,  even  had  no  additional  weight  been  imposed  by  build- 
ing, the  value  of  the  house  falling  with  the  land  might,  it  seems, 
be  recovered  as  damage  resulting  from  the  principal  injury  (a). 

Assuming,  however,  that  a  right  to  the  support  of  the  adjacent   Buildings 
land  has  been  obtained  by  the  enjoyment  of  an  ancient  house,  it   j^^L,^  °p 
appears  that  a  condition  is  imposed  upon  the  party  entitled  to 
such  support,  that  he  shall  do  nothing  within  the  period  requisite 
for  conferring  an  easement  which  shall  have  the   effect  of  in- 
creasing the  burthen  imposed  upon  his  neighbour.     Hence,  if  an 

(a)  See    Wyati  v.  Harrison  (1832),  3  does   not    seem    to   have    been    cited. 

B.  &  Ad.  ts71.     [This  lias  been  decided  Damages   may   also   be   recovered   for 

accordingly  in  Stroya/n   v.  Knowles  and  letting   down    a  modern    house  where 

Hairier  v.  Knowles  (18(51),  6  II.   &  N.  the  person  excavating  in  the  adjoining 

454  ;   and    the  same  principle  is  recog-  land  is  not  the  owner  of  such  land,  but 

ni/.ed  by  Wood,  V.-C,  in  Hunt  v.  Pedke  atrespasser.    Jeffries  v.  Williams  I  1n50), 

(1860),    29   L.   J.,   Ch.    785,    1   Johns.  5  Bxoh.  792 ;  Bibby  v.  Carter  (1859),  4 

705,  and  by  Channell,  B.,  in  Richards  v.  H.  N.  153.     The  decision  in  Richards 

Jenkins  (1868),  Is  L.  T.,  N.  S.  437,  17  v.  Jenkins,  ubi   sup.,  appears  to  rest 

"W.  R.  30.    Smith  v.  Thackerdh  (18G6),  L.  partly  on  this  ground. 

R.  1  C.  P.  504,  35  L.  J.,C.  P.  276,  which  In  Sherbrook  v.  Tufnell  (l.ss2),46  L. 

appears  to  throw  some  doubt  upon  the  T.,  N.  S.  886,  a   right  to    support    for 

principle,  is  commented  on  in  Att.-Oen.  modern  houses  was  held  to  have  been 

y  Co.,  L.  R.  (1895),   1  reserved    by  implication    (as    an    ease- 

Q.   B.  at  p.   313  ;   and  it  is  noticeable  ment  of    necessity)  on  a  grant   of   the 

that  in  that  case    Stroyan  v.  Knowles  adjoining  land.] 
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excavation  be  made  near  an  ancient  house,  which  falls  imme- 
diately afterwards,  "  if  the  building  fall  in  consequence  of  its 
infirm  condition,  that  would  not  be  a  damage  by  the  act  of  the 
[defendant  (a)  ]  excavator:55  but,  even  supposing  the  building 
to  be  so  far  out  of  repair  that,  "  in  the  ordinary  progress  of 
decay,  it  would  have  fallen  in  a  short  time,55  it  appears  from  the 
decision  in  Dodd  v.  Holme  {b),  "  that  the  neighbour  had  no  right 
to  accelerate  its  fall  by  removing  its  support.55 

It  is  obviona  that  if  a  party  claiming  such  an  easement  has, 
during  the  period  of  the  acquisition  of  it,  done  or  omitted  to  do 
anythiug  to  his  own  house  by  which  its  coherence  and  capacity 
to  stand  unsupported  is  diminished,  or  if,  by  excavating  his  own 
soil  or  other  means,  he  has  weakened  the  support  before  thm 
afforded  by  his  own  soil — so  that,  to  enable  it  to  stand,  an  ad- 
ditional amount  of  support  is  required  from  the  neighbouring 
land — he  has  thereby  imposed  an  increased  burthen  upon  it,  which 
there  has  been  no  ancient  user  to  oblige  the  neighbour  to  submit  to  j 
and  hence  it  seems  to  follow  that,  if  the  damage  sustained  would 
not  have  accrued  but  for  the  modern  alteration  or  neglect  of  the 
party  claiming  the  easement,  he  has  no  right  of  action,  though 
his  house  might  have  stood  had  there  been  no  excavation, — as  such 
continuing  to  stand  could  only  have  been  caused  by  receiving  a 
degree  of  support  from  the  adjoining  soil  which  the  owner  of  it  was 
under  no  obligation  to  supply  (c).  In  the  case  of  Dudd  v.  J  I, dine 
this  point  does  not  appear  to  have  been  distinctly  considered. 

The  same  reasoning  would  seem  to  apply  to  the  case  of  a  house 
originally  built  in  a  weak  and  insufficient  manner,  in  consequence 
of  which  it  required  a  greater  degree  of  support  than  would  be 
requisite  for  a  well-built  house.  Unless  there  was  some  external 
indication  of  the  weakness  of  the  building,  the  neighbour  would 
be  altogether  in  ignorance  that  a  greater  degree  of  lateral  pn  B- 
Bure  was  exerted  than  would  have  been  the  case,  had  the  house 
possessed  the  ordinary  degree  of  coherence  of  one  well  built. 
[But,  in  view  of  the  decision  in  Dalton  x.  Angus,  it  is  doubtful 
whether  anything  short  of  iudustrious  concealment  would  in  such 
a  case  deprive  the  owner  of  the  building  of  the  benefit  of  the 
lapse  of  time  (tZ).] 


('/)  Per  Tanntoo,  •'..  in  D        v.  . 

L884,  I  A. 
(c)  [See  ' 
v.  AW  ■  •  ('•  829.] 


('')  In  America  bob  States 

deny  any  right  to  prescribe  for  Bapport 

to  buQdingS,  as  they  deny  the  righl  to 

be    for  lighi  :    "  Neither    in   the 

case   of    the   window    opening  out   on 
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Buildings 

Sect.  3. — Support  to  Buildings  by  Buildings.  properly 


A  question  of  equal  practical  importance,  but  presenting 
greater  difficulties,  and  [until  recently]  not  elucidated  by  any 
direct  authority,  arises  where  the  owner  of  an  ancient  house 
claims  a  right  to  have  it  lean  against  and  be  supported  by  the 
house  of  his  neighbour. 

The  obstacle  to  the  acquisition  of  this  easement  by  user  arises  Clam, 
from  the  natural  secrecy  of  the  mode  of  its  enjoyment,  and  the 
consequent  difficulty  of  showing  that  it  has  been  had  with  the 
knowledge  of  the  owner  of  the  servient  tenement.  In  order  to 
give  rise  to  any  question  of  the  existence  of  this  easement,  a  man 
must  have  built  to  the  extremity  of  his  own  soil ;  and  supposing 
him  to  have  built  perpendicularly,  as  he  may  reasonably  be  ex- 
pected to  have  done,  whatever  additional  pressure  may  thereby 
be  exerted  on  the  soil,  there  would  be  none  upon  the  adjoining 
house.  Supposing,  however,  that  some  deviation  from  the  per- 
pendicular should  have  originally  existed,  or  have  been  caused 
subsequently  by  the  imperfect  state  of  the  building,  but  to  so 
small  an  extent  or  in  such  a  position  as  not  to  be  apparent  to  the 
owner  of  the  adjoining  house,  the  ignorance  of  the  neighbour 
would  exclude  the  presumption  of  that  "  negligence  and  patience," 
from  which  alone  his  consent  to  the  imposition  of  the  easement 
could  be  inferred. 

If,  on  the  other  hand,  the  manner  of  imposing  the  pressure  be 
of  such  a  manifest  and  visible  nature  as  to  afford  the  requisite 
indication  to  the  adjoining  owner,  it  would  appear  that  an  ease- 
ment of  this  kind  may  be  acquired  in  the  same  manner  as  any 
other  easements  ;  as,  for  instance,  where  a  beam  is  inserted  in 
the  wall  of  the  neighbour's  house.  A  further  objection  would 
arise  from  the  difficulty  on  the  part  of  the  servient  owner  in 
resisting  the  right  thus  sought  to  be  acquired. 

another  man's  land,  or  of   a  building  object-ion  could  in  any  form  be  made ; 

erected  on  the   dividing  line,  has  the  and  it  would  therefore  be  a  mistake,  as 

owner  committed  an  act  against  which  well  as  an  abuse,  of  the  terms  licence, 

his  neighbour  can  protest.     He  has  not  grant,  and  acquiescence,  to  say  he  has 

touched   his   property,  or  invaded    any  acquired    a    right    by    means    thereof 

right,    or   given   any   cause  of   action.  from  the  owner  of  the  adjacent  lot.  .  .  . 

He  had  a  right  to  use  or  build  on  his  It  is  a  mockery  to  say  he  might  have 

lot  to  the  farthest  limit  of  his  boundary.  dug  up  his  land    during  the  period  of 

He  has  only  done  this,  and  he  never  prescription."  Per  Trippe,  J.,  in  Mitchell 

had  any   nse   or  possession   or   enjoy-  v.  Mayor  of  Rome,  49  Ga.  19,  15  Am. 

ment  of  any  right,  corporeal  or  incor-  Rep.  069] 
poreal,  belonging  to  another,  to  which 


constructed. 
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Peyton  v. 


From  the  expression  in  the  judgment  in  Peyton  v.  The  Mayor 
of  London  (a),  "it  did  not  appear  whether  the  two  houses  had 
been  erected  at  the  same  time,  and  whether  the  freehold  in  both 
had  originally  belonged  to  the  same  person,"  Lord  Tenterden 
seems  to  have  inclined  to  the  opinion  that,  had  such  a  union 
existed,  an  easement  of  support  would  have  arisen  upon  their 
severance  ;  [and  to  the  same  effect  are  the  dicta  of  Lord  Justice 
Thesiger  in  Angus  v.  Dalton  (b)  and  Wheeldon  v.  Burrows  (c)]. 
Such  an  acquisition  of  an  easement  has  obviously  no  connection 
with  the  title  by  prescription,  but  rather  results  from  the  doctrine 
of  the  disposition  of  the  owner  of  two  tenements. 

It  might  also  be  urged  that  such  a  right  to  support  would  be 
an  easement  of  necessity,  as,  without  it,  the  house  granted  or  re- 
tained could  not  exist  (d).  The  right  of  support  in  cases  of  this 
nature  was  distinctly  recognized  in  the  civil  law  (e). 

The  more  ancient  authorities  appear  to  be  altogether  silent 
upon  the  point,  whether  such  an  easement  can  be  acquired  by 
prescription  ;  and  in  the  first  modern  case  which  bears  directly 
upon  the  subject  (/),  the  declaration  was  unfortunately  so  ill  drawn 
that  the  Court  were  not  called  upon  to  decide  the  question  of 
right ;  and,  indeed,  in  argument  hardly  any  attempt  appears  from 
the  report  to  have  been  made  to  maiutain  the  right  to  support 
upon  the  general  principles  of  the  law  of  easements.  The  facts 
of  this  case,  the  points  made  in  argument,  and  the  reasons  which 
influenced  the  Court,  sufficiently  appear  in  the  judgment  delivered 
by  Lord  Tenterden. 

"  This  was  a  special  action  upon  the  case  brought  by  the 
plaintiffs,  as  the  reversioners  of  a  house  in  Cheapside,  in  the  oc- 
cupation of  their  tenant  under  a  lease,  against  the  defendants  as 
owners  of  the  adjoining  house,  for  injury  sustained  in  consequence 
of  pulling  down  the  defendants'  house.  The  first  count  of  the 
declaration,  after  alleging  the  plaintiffs'  interest  in  a  house  which 
in    part  adjoined  a  house  of  the   defendants,  charged    that   the 


1Mj!i,«i  15.  A  C.  7:ifij  33  B.  B.  311. 
|    I  L878,  L.  B.  -1  Q.  B.  Div.  at  p.  167. 
(c)  1879,  L.  B,    12  Oh.  Div.  al  p.  59  ; 
<f.  1 1n-  judgment   in    Dug  dale  \.  I 
357),8K    .  •    696. 

• .  ante,  p. 
and 

•;    10  .1  ir.,  N.  S.  J  ]  1  ; 
s.i  L.  J.,  Cl..  249,  ante,  p.  l  11. 

I'.inan  qui*  ndea  babebal  ana  con- 
tignatioae  tectae;   ntratqoe  diveraia  le- 


gavit :  dixi,  quia  magis  placet  tignum 
posse  duorum  esse,  ita  ut  oertffi  partes 
oojasqoe  sint  oontignationia,  ex  regione 
oujoaqae  domioi  fore  tigna ;  "ec  ullam 
i  ti  \  ic  -,-iil  babitaroa  actionem,  "jus  nou 
esse  immisBinn  habere."  Nee  interest, 
pure  utrisque,  an  sub  oonditione  alteri 
a  des  legates  aint. — Dig.  b,  :.', 
serv.  precd.  urb. 

(/)  Peyton  v.  '  ndon  (1829), 

9  B.  .'.  0.  725;  !  3  B.  B,  311. 
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defendants  unskilfully,  wrongfully,  and  improperly  altered,  pulled       Peyton  v. 
down,  and  removed  their  house  adjoining  to  the  plaintiffs'  house,        M"yorof 
without   shoring   up,  propping,  or   duly  securing  the  plaintiffs'    " 
house,  in  order  to  prevent  the  same  from  being  injured  by  the 
altering,  pulliug  down,  and  removing  of  the  defendants'  house  ; 
so  that  for  want  of  such  shoring*  up,  propping,  or  otherwise  duly 
securing  the  plaintiffs'   house,  that  house  was  greatly  injured, 
weakened,  and  in  part  fell  down.     The  second  count,  alleging 
that  the  houses  adjoined  and  were  connected  by  a  party-wall, 
charged   that  the  defendants  so  negligently,  unskilfully,  wrong- 
fully, and  improperly  conducted   themselves  in  and    about  the 
altering,  taking  away,  pulling  down,  and  removing  the  defendants' 
house,  that  the  plaintiffs'  house  was,  by  such  negligent,  unskilful 
and  improper  conduct  greatly  weakened,  ruined  and  dilapidated, 
and  in  part  fell  down. 

"  The  declaration  in  this  case  does  not  allege,  as  a  fact,  that 
the  plaintiffs  were  entitled  to  have  their  house  supported  by  the 
defendants'  house,  nor  does  it  in  our  opinion  contain  any  allega- 
tion from  which  a  title  to  such  support  can  be  inferred  as  a  matter 
■of  law.  The  complaint  also  in  both  counts  relates  to  the  fact  of 
taking  down  the  defendants'  house,  and  the  manner  in  which  that 
was  done.  The  first  count  is  evidently  framed  upon  a  supposi- 
tion that  it  was  the  duty  of  the  defendants  to  use  the  necessary 
means  to  sustain  the  plaintiffs'  house  when  they  took  down  their 
own  ;  the  second  count  is  more  general,  but  it  does  not  charge 
the  want  of  notice  of  taking  down  the  defendants'  house  in  order 
that  the  plaintiffs  might  themselves  use  the  necessary  means  to 
sustain  their  own  property,  as  the  injury  complained  of:  and, 
therefore,  in  our  opinion  the  action  cannot  be  maintained  upon 
the  want  of  such  a  notice,  supposing  that,  as  a  matter  of  law,  the 
defendants  were  bound  to  give  notice  beforehand;  upon  which 
point  of  law  we  are  not,  in  this  case,  called  upon  to  give  any 
opinion. 

"  I  have  been  thus  particular  in  noticing  the  declaration,  be- 
cause it  furnishes  an  answer  to  much  of  the  learned  arguments 
that  were  advanced  on  the  behalf  of  the  plaintiffs  in  support  of 
the  rule  for  a  new  trial. 

"  At  the  trial  of  the  cause  before  me  at  Guildhall,  it  appeared 
upon  the  plaintiffs'  evidence  that  the  two  houses  were  very  old 
and  decayed,  the  party- wall  between  them  weak  and  defective ; 
that  for  some  time  pieces   of  timber,   called  struts,   have   been 
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v.  carried  across  Honey  Lane,  on  the  east  side  whereof  the  defen- 
dants' house  was  situate,  to  the  opposite  house  on  the  west  side 
of  that  lane  ;  that  the  plaintiffs'  house  adjoined  the  defendants' 
eastward  ;  that  these  struts,  by  preventing  the  defendants'  house 
from  falling  westward,  had  the  effect  also  of  preventing  the  plain- 
tiffs' house  from  falling  that  way  ;  that  when  the  defendants' 
house  was  taken  down  these  struts  were  necessarily  removed,  and 
no  other  and  longer  struts  substituted  extending  from  the  plain- 
tiffs' house  to  the  house  on  the  opposite  side  of  Honey  Lane,  nor 
anv  upright  shores  placed  within  the  plaintiffs'  house  to  sustain 
the  floors  and  roof  without  the  aid  of  the  party -wall  ;  and  if  either 
of  these  measures  had  been  adopted  the  plaintiffs'  house  might 
have  stood;  but  that,  neither  of  them  being  adopted,  it  soon  be- 
came separated  from  the  house  adjoining  to  it  on  the  east,  and 
either  partly  fell  or  was  necessarily  taken  down  ami  rebuilt,  being 
injured,  dangerous,  and  uninhabitable.  It  did  not  appear  whether 
the  two  houses  had  been  erected  at  the  same  time,  or  at  different 
times  ;  from  their  construction  it  seems  likely  that  they  were 
built  at  or  about  the  same  time.  The  freehold  was  then  iu  dif- 
ferent hands  ;  and  as  the  governors  of  the  hospital  are  not  likely 
to  have  bought  or  sold  in  modern  times,  it  is  probable  that  the 
freehold  was  also  in  different  hands  when  the  houses  were  built. 
These,  however,  are  but  conjectures ;  if  the  proof  of  the  facts 
either  way  wculd  have  aided  the  plaintiffs'  case,  it  was  their  duty 
to  give  the  proof. 

"It  did  not  appear  that  the  defendants  gave  any  previous 
notice  of  the  intention  of  pulling  down  their  house,  or  of  the  time 
of  doing  so ;  but  the  defective  state  of  both  houses  was  known 
to  the  parties.  There  had  been  previous  discussion  between  them, 
especially  with  regard  to  the  party-wall,  and  a  notice  of  rebuilding 
the  party-wall  under  the  Act  of  Parliament  had  been  given,  but 
the  defendants'  house  was  pulled  down  before  the  expiration  of 
the  time  mentioned  in  that  notice.  The  operation  of  taking  down 
the  defendants'  house  was  carried  on  by  day,  and  the  operation 
must  have  I  en   and   known  by  the  tenant  and  occupier  of 

the  plaintiffs'  house. 

"  Upon  these  tacts  appearing  at  the  trial,  I  was  of  opinion,  at 
the  close  of  the  plaintiffs'  evidence,  that  it  was  their  duty  to  sup- 
port their  own  house  by  shores  within  ;  and  upon  that  ground  I 
directed  a  nonsuit. 

"  A    rule    to    show    cause    for    setting  aside   the  nonsuit  was 
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granted  in  the  ensuing  term  ;  cause  was  shown,  and  the  matter       Peyton  v. 
very  well  argued   on  both  sides  during  the  present  term.     We        " 


have  considered  of  it ;  and  adverting  to  the  facts  proved,  and  to 
the  want  of  evidence  from  which  a  grant  to  the  plaintiffs  of  a 
right  to  the  support  of  the  adjoining  house  might  be  inferred, 
and  to  the  form  of  the  declaration,  we  think  the  nonsuit  was 
right,  and  the  rule,  therefore,  must  be  discharged"  (a). 

Brown  v.  Windsor  (b)  was  an  action  on  the  case  for  negligently  Brown  v. 
and  carelessly  excavating  on  the  defendant's  own  land,  and 
thereby  withdrawing  the  support  from  the  plaintiff's  house,  which 
the  declaration  alleged  it  was  entitled  to.  It  appeared  that,  for 
about  twenty-six  years,  the  plaintiff  had  rested  his  house  upon  a 
pine  end  wall  belonging  to  the  defendant ;  this  had  been  originally 
done  by  permission  of  the  owner  of  the  wall ;  the  defendant,  by 
excavating  near  his  pine  end  wall,  caused  it  to  sink,  and  thereby 
injured  the  plaintiff's  house,  which  rested  against  it.  The  jury 
found  that  this  excavation  was  made  in  a  careless  and  unskilful 
manner;  a  motion  was  afterwards  made  to  set  aside  the  verdict; 
but,  after  argument,  the  Court  of  Exchequer  (c)  held  that  the 
action  could  be  supported. 

This  case  cannot  be  cited  as  a  direct  authority  upon  the  point 
in  question,  as  the  Court  there  clearly  assumed  that  the  plaintiff 
was  entitled  to  the  support  he  claimed :  thus,  Garrow,  B., 
said,  "  When  such  an  easement  is  given,  the  owner  of  the 
premises  can  only  use  his  rights  subject  to  such  easement ;  and 
I  am  of  opinion  that  the  allegation  as  to  the  easement  was  estab- 
lished in  evidence."  "  If  a  party,"  said  Vaughan,  B.,  "  grant 
an  easement  like  the  present,  and  then  act  so  that  it  cannot  be 
enjoyed,  an  action  lies." 

[In  the  case  of  Solomon  v.  Vintners'  Company  (d),  the  Court  Solomon  v. 
of  Exchequer  seems  to  have  been  of  opinion  that,  if  a  house  gets  company. 
out  of  the  perpendicular  and  leans  on  the  adjoining  house  for 
twenty  years,  no  right  of  support  would  be  acquired  under  such 
circumstances  ;  but  that,  if  the  facts  of  the  case  had  raised  the 
point,  they  might  have  decided  that  it  would,  in  deference  to 
Stansell  v.  Jollard,   Hide   v.    Thornborough,    and   the    dicta    in 


(a)   See    also    Walters    and    other*    v.  (h)   1830,  1  Cr.  &  J.  20. 

Pfeil  (1829),  1  Moo.  &  Mai.  862;  Massey  (c)   Garrow,   B.,    Vaughan,    B.,    and 

v.  Goyder  (1829),  4  Car.  &  P.  161;  34  Bolland,  B. 

E.  K.  782.  (d)  1859,  4H.AN.  585. 
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Solo 
Vint 


itre  v. 

Dan's. 


Tone  v. 
Preston. 


Whether 
easement 
negative. 


v.  .'  i.    It  may  be  observed  that  these  decisions 

and  dicta,  referred  to  by  the  Court  of  Exchequer,  appear  not  to 
refer  to  a  Btateof  things  arising  from  accidental  circumstances  and 
from  which  no  grant  can  properly  be  implied,  as  in  the  case  of 
the  support  afforded  by  the  drowning  of  amine;  and  that  any 
claim  of  a  right  of  support  arising  from  an  accidental  sinking  of 
the  honse  might  therefore  be  disposed  of  without  at  all  interfering 
with  the  authority  of  the  decisions  doubted  by  the  Court  of 
Exchequer,  or  the  numerous  dicta  already  referred  to  in  accord- 
ance with  those  decisions. 

In  Lemaitre  v.  Davis  (a),  the  plaintiff  alleged  that  the  eastern 
wall  of  his  tenement  had  for  more  than  sixty  years  depended  for 
support  upon  the  western  wall  of  the  defendant's  house,  and 
claimed  damages  for  the  loss  of  this  support.  Hall,  Y.-C,  held, 
upon  the  facts,  that  the  support  claimed  had  been  enjoyed,  and 
that  the  defendants  had  had  actual  knowledge  of  the  enjoyment, 
and  decided  that  the  plaintiff  had  acquired  the  easement  claimed 
by  virtue  of  the  Prescription  Act.  He  could  see  no  sound  dis- 
tinction between  the  cases  of  support  by  land  and  support  by 
buildings,  and  therefore  thought  the  case  was  covered  by  Daltun 
v.  Angus. 

This  is  an  express  decision  that  the  easement  may  be  acquired 
by  enjoyment  alone,  provided  that  the  enjoyment  be  open,  peace- 
able, and  as  of  right ;  but  the  analogy  to  the  right  of  support 
from  the  adjacent  soil,  on  which  the  decision  rests,  may  be 
thought  to  be  somewhat  incomplete,  and  the  case  may  yet  be 
reviewed  by  a  Court  of  Appeal. 

In  Tone  v.  Preston  (b),  Denman,  J.,  adopted  the  principles  laid 
down  by  Hall,  V.-C,  in  Lemaitre  v.  Davis,  but  held  that  in  the 
particular  case  before  him  the  enjoyment  had  been  precarious. 

The  questions,  whether  in  such  cases  as  that  put  in  the 
judgment  in  Solomon  v.  Vintners'  Company,  where  the  tene- 
ment actually  leans  over  the  boundary  of  the  adjacent  property 
and  rests  upon  the  neighbouring  tenement,  the  easement 
claimed  is  ;i  negative  or  a  positive  easement,  and  whether 
any  right  could  be  acquired  to  such  an  easement  under  Lord 
s  Aft,  depend  upon  the  same  considerations  as  were 
advanced  in  the  judgments  in  Bolton  v.  Angus  (c).     In  these  re- 


L881,  I.,  l:.  19  Ch.  I>.  281. 
(».)  lbs:;,  L.  K.  24  Oh.  D.  789. 


(c)  Above,  pp.  .'550  to  357. 
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[spects,  no  valid  distinction  exists  between  the  case  where  a  house        Whether 

actually  leans  out  of  the  perpendicular  upon  the  adiacent  house        easement 
,        ,            .      .                                                        .                           J                            '         negative. 
and  where  it  is  constructed  upon  a  piece  of  land,  so  that  the   

removal  of  the  subjacent  land  must  cause  its  fall. 

It  appears  from  the  arguments  in  some  cases  to  have  been  Limitation 
supposed  that,  if  the  right  of  support  for  the  soil,  or  the  acquired  ofactlOD8- 
right  of  support  for  buildings  thereupon,  had  been  held  to  be 
a  positive  easement  giving  the  owner  of  the  soil  a  right  of  action 
when  so  much  of  the  adjacent  soil  had  been  removed  that  it 
could  be  found  as  a  matter  of  fact  that  insufficient  support  had 
been  left,  though  no  damage  had  yet  actually  occurred,  then,  as 
the  Statute  of  Limitations  must  begin  to  run  in  respect  of  that 
cause  of  action  from  the  time  when  such  a  state  of  things  arose, 
no  right  of  action  would  exist  for  a  subsidence  occurring  more 
than  six  years  after  the  removal  of  the  soil  which  ultimately 
caused  it.  It  is  hardly  necessary  to  point  out  that  this  is  not 
a  well-founded  notion.  For,  in  the  supposed  case,  the  easement 
of  the  right  of  support  would  be  an  incorporeal  hereditament  in 
fee  continuing  to  exist,  and  binding  the  successive  owners  of  the 
servient  tenement ;  and  it  never  has  been  suggested  that  there 
is  no  remedy  for  the  present  infringement  of  an  existing  easement, 
merely  because  the  owner  of  it  has  abstained  for  six  years  from 
bringing  an  action  for  a  former  infringement  of  it  (a). 

On  the  other  hand  questions  of  great  difficulty  will  arise  in  the 
present  state  of  the  law  in  actions  for  subsidence  caused  by  the  acts 
of  persons  who  have  long  ceased  to  be  connected  with  the  land  (&).] 

By  the  Civil  Law,  two  servitudes  were  recognized,  the  "  servi-   Tigni  immit- 
tus  tigni  irnrnittendi/'  and  the  "  servitus  onera  vicini  sustinendi,"   tendl- 
both  belonging  to  this  latter  class  of  support  of  one  house  from 
the  adjoining    house    (c)  ;    the  former  imposed  the  liability  of  Onera  vicini 
support   alone,    while    the    latter   also    imposed    the    anomalous  sustineadl- 
obligation  of   repair  on  the  servient  tenement.     But  even  this, 
the    most   oppressive    servitude  known  to  the  law,  allowed    the 
servient  owner  to  pull  down  his  house  for  the  purpose  of  repair, 
without  propping  up  the  dominant  tenement,  no   matter  what 
danger  he  thereby  exposed  it  to. 

(a)  See  Barley  Main  Colliery  Co.  \.  (r)  Item  urbanorum  pricdiorum- seivi- 
Mitchell  (1886),  L.  R.  11  App.  Cas.  127;  tutes  sunt,  ut  vicinus  onera  vicini  sns- 
and  above,  p.  330  n.  tineat;  ut  in  parietem  ejus  liceat  vicino 

(b)  See,  e.i/.,  Qreev/well  v.  Low  Beech-  tignum  immittere. — Inst.  2,  3,  1.  Vide 
bum  Colliery  Co.,  L.  R.  (1897),  2  Q.  B.  post,  Incidents  of  Easements. 

165. 
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law  and  in 
fact. 


Negligence  in 
law  ah 
actionable. 


ear 
:.er 
negligence  in 
fact  may  not 
be  so. 

Negligence 
iu  law. 


. .    I. — Negluji  nee  (a). 

In  the  cases  as  to  the  right  of  support  to  land  and  houses  from 
the  soil  aud  buildings  adjoining,  much  stress  has  been  laid  upon 
the  negligence  imputed  to  the  party  charged  ;  and  some  misap- 
prehension  appears  to  have  prevailed,  at  least  in  argument,  with 
reference  to  this  point.  This  lias  probably  arisen  from  the  want 
of  precision  in  the  use  of  the  term  negligence,  which  per  se 
is  insufficient  to  express  the  distinction  between  negligence  in 
law  and  negligence  in  fact. 

Negligence  in  law  is  always  actionable,  but  great  uncertainty 
appears  to  exist  as  to  the  cases  in  which  negligence  in  fact  will 
afford  foundation  for  a  right  of  action.  If  a  man  has  a  right  of 
easement  in  a  support,  and  his  neighbour  invades  it,  he  is  liable 
to  an  action — no  matter  how  carefully  he  may  have  done  the  act 
complained  of ;  but  it  is  by  no  means  equally  clear,  where  a  party 
is  not  bound  by  any  easement,  that  he  may  not  be  liable  for  the 
damage  resulting  from  his  negligence  in  fact  (b). 

The  first  branch  of  this  proposition  appears  sufficiently  obvious. 
It  has  been  recognized  as  law  in  many  ancient  decisions — that  an 
action  lies  for  any  act  done  by  a  man  in  using  his  own  property, 
whereby  the  rights  of  another  are  injured,  unless  such  act  be 
altogether  inevitable  and  beyond  his  control. 


(«)   [As  the  law  of  negligence  is  only 
indirectly    connected     with     the     sub- 
ject-matter of   this   treatise,  only  such 
references  have    been  added  as  relate 
■v  of  easements.] 
('•)  [In   the   old    digests,   under   the 
bead  <>f  actions  on  the  case  for  negli- 
gence, are  ranged  instances  of  a< 
or  breach  of  duty,  in  which  the  proper 
question  for  the  jury  would   be  simply 
whether    the    defendant   had   done   or 
omitted  to  do  some  act,  or  some  result 
of   his  act,  and 
tber    he    bad    been   guilty  of 
negligence.     In  such  cases  it  was  the 
practice,  in  conformity  with  the  prece- 
dents (see,  however,  Smith  v.  M  2 
I.  400),  i"  allege  negligence 
in  the                   d,    partly   perhaps   to 
show  that  the  count   was  in  ca 

ii  i  settled 

at  the  time  of  the  law  apon  the 

Bui  ll   i-  now  clear  t  bal  the 

allegation  of  negligence  is  unnecessary 

in  bu<  ■ 

L53),acount  for  taking 


away  support  was  held  good  on  de- 
murrer, though  negligence  was  not 
alleged  ;  and  in  B 

(1848,  1-  Q.  H.  739),  the  count  alleged 
negligence,  and,  though  negligence  was 
not  proved,  the  plaintiff  was  held  to 
be  entitled  to  recover  on  it.  "  If  the 
plaintiff  was  entitled  to  the  supi 
the  defendant's  land,  and  was  deprived 
of  it,  the  absence  of  negligence  is  im- 
material."    Bro    /"    \.   Robins  (l^d!))>  * 

\    193,  per  Man  in,   15.     See  ace. 
I L861),  6   H 
4.j4;  S.  0..30  L.  J.,  Bxoh.  L02  ;  Hunt  v. 
-   0),  29  L.  J.,  Chan.  787,  per 
Wood,  V.-C. 

The  author's  heading  of  "  Negli- 
gence in  Law  "  appears  to  include  two 
classes  of  cases,  (1)  cases  of  trespass 
and  of  disturbance  of  easements,  and 
(2)  breaches  of  absolute  duties  attached 

rtain  circumstances,  such  a 

of    fire    or    other    dangerous 

inces,  Neither  class  necessarily 
involves  negligence  in  the  popular  sense 
of  the  word.] 
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There  is  a  very  early  case  in  which  this  point  was  expressly     Negligence 
decided  (a).     A  man  brought  an  action  of  trespass  for  breaking         in  law- 
and  entering  his  close  and  treading  down  his  grass.     The  de-   6Edw.4. 
fendant  pleaded   not    guilty,    and    also    justified    the   trespass, 
because  he  had  a  hedge  of  thorns  growing  on  a  close  adjoining 
the  close  of  the  plaintiff,  and  at  the  time  of  the  supposed  trespass 
he  cut  the  said  thorns,  and  they  ipso  invito  fell  upon  the  land  of 
the  plaintiff,  and  that  defendant  came  freshly  upon  the  said  land 
and  took  them  away.     To  this  plea  the  plaintiff  demurred,  "  and 
it  was  well  argued  and  adjourned." 

It  was  argued  on  behalf  of  the  defendant,  "  That  if  a  man 
does  a  lawful  act,  and  by  reason  thereof  damage  accrues  to 
another  contrary  to  his  intention  (encount  son  volunte),  he  shall 
not  be  punished ;  as  if  I  drive  my  beasts  along  the  highway, 
and  you  have  an  acre  of  ground  adjoining  thereto,  and  my  beasts 
enter  upon  your  land  and  eat  the  herbage  thereof,  and  I  come 
freshly  and  chase  them  out  of  your  land,  you  shall  not  have  any 
action  against  me,  because  the  chasing  them  was  lawful,  and  their 
entry  upon  your  land  was  against  my  will.  So,  in  the  present 
case,  the  cutting  was  lawful,  and  the  falling  upon  the  plaintiff's 
land  against  the  defendant's  will ;  and  therefore  this  re-taking 
was  good  and  justifiable.  If  I  cut  the  boughs  of  my  tree,  and 
they  fall  upon  a  man  and  kill  him,  I  shall  not  be  attaint  as  of 
felony ;  for  my  cutting  was  lawful,  and  the  falling  upon  the  man 
was  against  my  will." 

On  the  other  side,  a  distinction  was  taken  "  between  cases 
where  the  injury  arising  from  an  act  is  felony,  and  where  it  is 
only  trespass,  because  felony  is  of  malice  prepense;  and  as  it 
was  against  a  man's  will,  it  cannot  be  done  animo  felonico  ;  but 
if  in  cutting  my  boughs  they  fall  on  a  man  and  hurt  him,  he  shall 
have  an  action  of  trespass.  So  if  a  man  shooting  with  his  bow 
at  the  butts,  and  his  bow  turn  aside  in  his  hands  (son  arke  swac- 
set  en  sa  mein)  and  kill  a  man  ipso  invito,  it  is  not  felony ;  but  if 
his  arrow  hurt  a  man,  an  action  will  well  lie,  although  his  shooting 
was  a  lawful  act,  and  the  hurt  of  the  other  was  against  his  will. 
Pigott,  J. :  If  I  have  a  mill,  and  the  water  which  runs  thereto 
passes  over  your  land,  and  you  have  osiers  and  willows  growing 
along  the  water  side,  and  you  cut  the  willows  and  they  fall"  into 

(a)  6    Edw.    4,  7,   pi.    18;    [cited    in       effect  stated  in  Smith  v.  Kenrick  (1S19), 
Scott  v.  Shepherd  (1783),  2  W.  Blackst.       7  C.  B.  5G3.] 
895 ;   1   Smith,  L.  C.  10th  ed.  438 ;   its 
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Negligence  the  stream  and  .stop  it,  bo  that  I  cannot  have  sufficient  water  for 
m  &w'  my  mill,  I  shall  have  an  action,  notwithstanding  the  cutting  was 
6  Bdw.4.  lawful,  and  they  fell  into  the  stream  against  your  will.  So  if  a 
man  hath  a  pond  in  his  manor,  and  lets  oil'  the  water  to  catch  the 
fish  therein,  and  the  water  surrounds  my  land,  I  shall  have  an 
action,  though  the  doing  so  by  him  was  lawful."  Young,  J.,  was 
of  opinion  that  "  no  action  lay,  because  the  property  in  the  thorns 
being  still  in  the  defendant,  his  entry  to  take  them  away  was  not 
tortious,  and  that  the  plaintiff  had  sustained  damage  sine  injuria." 
Brian,  J.  (a)  :  "  In  my  opinion,  when  a  man  doth  any  act  he  is 
bound  to  do  it  in  such  a  manner  as  not  to  injure  another  man.  If 
I  build  a  house,  and  while  the  timber  is  being  raised  up  a  piece 
of  timber  falls  upon  my  neighbour's  house  and  breaks  it  down 
(debruse  sa  meason),  he  shall  have  an  action  against  me,  though 
the  raising  the  timber  was  lawful,  and  the  falling  and  injury 
against  my  will.  So  too  if  a  man  make  an  assault  upon  me  and  I 
cannot  avoid  him,  and,  as  he  is  coming  to  beat  me,  I  raise  my  stick 
in  my  own  defence  to  strike,  and  another  man  is  behind  me,  and 
in  raising  my  stick  I  strike  him,  he  shall  have  an  action  against 
me"  (b).  Littleton,  J.,  said,  "  that  the  case  of  the  beast  put  by 
the  defendant's  counsel  was  not  law ;  but  if  a  man's  cattle  do 
damage  by  eating  the  herbage,  &c,  he  must  pay  for  it,  or  they 
may  be  distrained  damage  feasant,  though  they  could  not  be  taken 
by  the  lord  for  his  rent,  as  the  owner  would  be  entitled  to  have 
them  back  again  upon  tender  of  reasonable  amends.  If  the  law 
be  as  is  contended  in  respect  to  thorns,  it  must  be  so  for  trees 
also  ;  and  a  man  might  enter  with  his  carts  to  take  it  away  if  it 
fell  into  his  neighbour's  field,  notwithstanding  the  neighbour  had 
wheat  or  other  herbs  growing  there.  The  law  is  the  same  for 
great  and  small  things  ;  and  the  amends  shall  in  all  cases  be 
according  to  the  quantity  of  damage  done."  Choke,  [C.  J.] : 
"  Where  the  principal  tiling  was  not  lawful,  that  which  dependeth 
upon  it  is  not  lawful.  When  the  thorns  were  cut  and  fell  on  the 
plaintiff's  land,  the  falling  was  unlawful,  and  therefore  defen- 
dant's coining  to  fetch  them  was  unlawful  likewise  ;  and  as  to  his 
saying  that  they  fell  ipso  invito,  that  is  no  plea  at  all;  but  he 
ought  to  say  that  he  could  not  do  otherwise,  or  that  he  did  all 
that  lay  in    bis   power  to  keep  them  out,  or  otherwise  he  shall 


(a)  [So  cited  me,  J.,   in  ('»)  [Qu.     Bee    l  v.    Chcveley 

Scott  v.  "up.  ;   but  Brian        (1859),    I   B 

then  at  the  I  •-'),  L.  EL  lu  Q.  B.  D.  17.] 
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pay  damages.  But  if  the  thorns  or  a  large  tree  had  fallen  by 
the  force  of  the  wind,  in  this  case  he  might  have  entered  and 
taken  them,  the  falling  being  caused  not  by  his  act,  but  by  the 
wind"  (a).      , 

So,  in  Weaver  v.  Ward  (b),  in  an  action  of  trespass  and  battery,  Weaver  v. 
the  defendant  pleaded  "  That  he  was  skirmishing  in  the  London 
trainbands  in  re  militari,  and  accidentally,  and  by  misfortune,  and 
against  his  will,  in  discharging  of  his  piece  did  hurt  and  wound 
the  plaintiff."  Upon  demurrer  judgment  was  given  for  the  plain- 
tiff :  "  For  though  it  were  agreed  that,  if  men  tilt  or  tourney  in 
the  presence  of  the  king,  or  if  two  masters  of  defence,  playing 
their  prizes,  kill  one  another,  that  this  shall  be  no  felony,  or  if  a 
lunatic  kill  a  man,  or  the  like — because  felony  must  be  done  animo 
felonico  :  but  in  trespass,  which  tends  only  to  give  damages  ac- 
cording to  hurt  or  loss,  it  is  not  so.  Therefore,  if  a  lunatic  hurt  a 
man,  he  shall  be  answerable  in  trespass;  andtherefore  no  man 
shall  be  excused  of  a  trespass  (for  this  is  the  nature  of  an  excuse 
and  not  of  a  justification,  prout  ei  bene  licuit),  except  it  may  be 
judged  utterly  without  his  fault ;  as  if  a  man  by  force  take  my 
hand  and  strike  you,  or  if  here  the  defendant  had  said  that  the 
plaintiff  ran  across  his  piece  when  it  was  discharging,  or  had  set 
forth  the  case  with  the  circumstances  so  as  it  appeared  to  the 
Court  to  have  been  inevitable,  and  that  the  defendant  had 
committed  no  negligence  to  give  occasion  to  the  hurt." 

Thus  in  1  Rolle's  Abridg.  (c)  it  is  said — 1.  "If  my  fire  by  mis-   Eolle  Abr. 
fortune  burn  the  goods  of  another  man,  he  shall  have  an  action 
on  the  case  against  me."     (2  Hen.  4,  18.) 

2.  "If  the  fire  light  suddenly  in  my  house,  I  knowing  nothing 
of  it,  and  burn  my  goods  and  also  the  house  of  my  neighbour, 
my  neighbour  shall  have  an  action  on  the  case  against  me." 
42  Ass.  9  :  admitted,  but  it  seems  it  was  adjudged  there  that  the 
action  did  not  lie  because  it  was  vi  et  armis. 

3.  "  If  my  servant  puts  a  candle  or  other  fire  in  a  place  in  my 
house,  and  it  falls  and  burns  all  my  house  and  the  house  of  my 


(a)  [See  also  Taylor  v.  Stendall 
(1845),  7  Q.  B.  634,  in  which  the  de- 
fendant was  held  liable  both  for  the 
destruction  of  his  neighbour's  wall  by 
the  accidental  fall  on  to  it  of  the  de- 
fendant's, and  also  for  having  rebuilt 
the  wall.] 

(b)  Hobart,  134.  [This  case  seems  to 
be  properly  cited  as  a  case  of  trespass, 
the  special  rule  as  to  firearms  and  other 


dangerous  things  not  being  established 
at  the  time  when  the  case  was  decided : 
see  Pollock  on  Torts,  p.  125 ;  and  the 
shooting  cases,  ibid.  409.] 

(c)  Tit.  Action  sur  Case,  B.  p.  1,  Vin. 
Abr.  Actions  for  Fire,  B.  [The  cases 
on  fire  would  now  be  held  to  rest  on 
the  special  rule  above  referred  to  ;  see 
last  note.] 
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neighbour,  action  on  the  case  lies  against  me  by  him  (2  Hen.  4, 
18)  ;  and  the  law  is  the  same  if  my  guest  should  do  it."  (2  Hen. 
4,  18)  (a). 

6.  "  But  if  a  stranger  against  my  will  puts  a  fire  in  my  house, 
no  action  lies  against  me."      (2  Hen.  4,  18  b.) 

So,  in  Turberville  v.  Stampe  (h),  which  was  an  action  against 
the  defendant  for  so  negligently  and  carelessly  keeping  the  fire 
in  his  field,  that  it  communicated  to  the  plaintiff's  adjoining  close 
of  heath  and  burnt  it.  After  verdict  for  the  plaintiff,  defendant 
moved  in  arrest  of  judgment,  and  it  was  said,  "  That  in  fact  in 
this  case  the  defendant's  servant  kindled  this  fire  by  way  of 
husbandry,  but  that  a  wind  and  tempest  rose  and  drove  it  into 
the  plaintiff's  field  ;  "  and  the  Court  said  (c),  "  The  fire  in  his  field 
is  his  fire,  as  well  as  that  in  his  house.  He  made  it,  and  must 
see  it  does  no  harm,  and  answer  the  damage  if  it  does.  Every 
man  must  use  his  own  so  as  not  to  hurt  another ;  but  if  a  sudden 
storm  had  arisen  which  he  could  not  stop,  it  was  matter  of 
evidence,  and  he  should  have  shown  it." 

So,  in  Comyns'  Digest  (d),  it  is  said,  "  An  action  lies  for  mis- 
feazance,  though  the  damage  happen  by  misadventure."  One  of 
the  authorities  cited  by  Comyns  is  a  case  in  Croke  (e),  of  a  man 
shooting  with  a  gun  at  a  bird,  and  thereby  lighting  a  fire  which 
consumed  his  neighbour's  house. 

"  If  a  man,"  says  Gibbs,  C.  J.,  in  Sutton \.  Clarke,  "for  his  own 
benefit  makes  an  improvement  on  his  own  land,  according  to  his 
best  skill  and  diligence,  and  not  foreseeing  that  it  will  produce 
any  injury  to  his  neighbour,  if  he  thereby  unwittingly  injure  his 
neighbour,  he  is  answerable"  (/). 

The  case  of  Vaugltan  v.  Menlove  (g)  was  an  action  brought  by 
the  plaintiff  for  an  injury  to  his  reversion,  occasioned  by  the 
defendant  making  a  rick  of  hay  on  his  own  land  near  some 
cottages  of  the  plaintiff,  which  was  "  liable  and  likely  to  ignite, 
take  fire,  and  burst  out  into  a  flame,  of  which  the  defendant  had 
notice,  by  means  whereof  the  said  rick  did  ignite,  take  i i re,  and 


(")  The  law  was  altered  as  to  the 
liability  f'>r  accidental  fire  [by  6  Anne, 
0.  81,  and  L4  (ieo.  3,  c.  78^  8.  86  ;  but 
these  enactments  do  not  extend  to 
of  tire  occasioned  by  negligence  : 
(1847),  11  Q.  B. 
847]. 

1698,  1  Ld.  Baym.  264  •.  Com.  .'ii'; 

.    18  ;    12   Mod.  15]  ;    Skin.  281  ; 

Cases  temp.  Holt,  9;  Carth.  125;  Comb. 


■15!)  (M.  9  W.  3). 

(c)   1  Salk.   13. 

(?)  Action  upon  the  case  for  mis- 
feazance,  A.  I. 

(.)  .1/      .  (1582),  Cro.  Eli/..  10. 

(/)  L815,  6  Taunt.  II  ;  16  B.  B.  568. 
See  also  T  L845),  7  <t>. 

B.  634. 

(./)  L887,  1  -  itt,  244;  S.  C,  3  Bing. 
N.  0.  168. 
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burst  into  flame,  and  by  flame  issuing  therefrom  the  plaintiffs     Negligence 
cottages  were  set  on  fire,  and  thereby  through  the  carelessness,    _     in  law- 
negligence,  and  improper  conduct  of  the  defendant,  in  so  keeping     Vaughan  v. 
and  continuing  the  said  rick  in  such  condition,  the  said  cottages 
were  burnt   down."     The  defendant    pleaded  not  guilty — that 
"the  said  rick  or  stack  of  hay  was  not  likely  to  ignite,  take  fire, 
and  break  out  into  flame,  nor  was  the  same,  by  reason  of  such 
liability,    dangerous    to    the    plaintiff's    cottages,    nor    had    the 
defendant  notice  thereof  " — and  other  pleas,  which  denied  that 
the  damage  occurred  through  the  defendant's  negligence. 

It  appeared  at  the  trial,  that  the  rick  in  question  had  been 
made  by  the  defendant  near  the  boundary  of  his  own  premises  ; 
that  the  hay  when  put  together  was  in  such  a  state  as  to  cause 
persons  to  warn  the  defendant  that  there  was  danger  of  its  taking 
fire  ;  that  he  made  some  attempts  to  prevent  this  by  making  a 
chimney  in  the  rick ;  that  the  rick  burst  into  flames  from  the 
spontaneous  ignition  of  the  materials,  and  the  flames  communi- 
cated to  and  destroyed  the  plaintiff's  cottages. 

Patteson,  J.,  left  it  to  the  jury  to  consider  "  Whether  the  fire 
had  been  occasioned  by  gross  negligence  on  the  part  of  the 
defendant ;  "  adding,  "  that  he  was  bound  to  proceed  with  such 
reasonable  caution  as  a  prudent  man  would  have  exercised  under 
such  circumstances."  The  jury  having  found  for  the  plaintiff,  a 
rule  for  a  new  trial  was  obtained,  on  the  ground  that  the  proper 
question  to  have  been  left  to  the  jury  was,  whether  the  defendant 
had  acted  bona  fide  to  the  best  of  his  judgment,  the  standard  of 
"  ordinary  prudence"  being  too  uncertain  to  afford  any  criterion. 
The  argument  went  entirely  on  the  question  of  negligence  ;  and 
the  decisions  upon  the  degree  of  caution  required  in  taking  nego- 
tiable instruments  were  relied  on  for  the  defendant  (a).  The 
Court  discharged  the  rule.  Tindal,  C.  J.,  said  :  "  I  agree  that 
this  is  a  case  of  the  first  impression ;  but  I  feel  no  difficulty  in 
the  application  to  it  of  the  principle  upon  which  the  determination 
of  it  must  rest.  This  is  neither  a  case  of  contract  nor  a  case  of 
bailment,  where  the  degree  of  care  which  the  party  is  called  upon 
to  exert  is  measured  by  the  nature  and  character  of  the  bailment. 
But  the  case  falls  within  the  general  rule  of  law,  which  requires 
that  a  man  shall  so  use  his  own  property  as  not  to  injure  or 
destroy  that  of  his  neighbour,  and  which  renders  him  liable  for  all 


((/)  [As  to  which  see  the  notes  to  Miller  v.  Race,  1  Smith,  L.  C,  10th  ed.  p.  417.] 

2:.   2 


,;_  PABTICTJLAB    EASEMENTS. 

Negligence  the  consequences  resulting  from  the  want  of  due  care  and  caution 
iu  law.  -n  ^e  m0(je  0f  enjoying  his  own.  Under  the  particular  circum- 
stances of  this  t ■.!- e,  !  feel  no  hesitation  in  holding  the  defendant 
to  have  been  as  much  the  raiser  of  the  6re  as  if  he  had  put  a 
lighted  match  to  the  hay  rick  ;  for  it  is  well  known  that  hay 
stacked  in  a  green  or  damp  condition  will  from  natural  causes 
ferment  and  ignite. 

"  In  TurbervUle  v.  Sta/npe,  an  action  was  held  to  be  maintain- 
able under  circumstances  very  similar  to  those  of  the  present  case: 
'  Case  on  the  custom  of  the  realm,  quare  negligenter  custodivit 
ignem  suum  in  clauso  suo,  ita  quod  per  flammas  blada  quer.  in 
quodam  clauso  ipsius  quer.  combusta  fuerunt.  After  verdict  pro 
quer.,  it  was  objected,  the  custom  extends  only  to  fire  in  a  house 
or  curtilage  (like  goods  of  guests),  which  are  in  his  power.  Non 
alloc.  ;  for,  the  fire  in  his  field  is  his  fire,  as  well  as  that  in  his 
house  :  he  made  it,  and  must  see  that  it  does  no  harm,  and 
answer  the  damage  if  it  does.  Every  man  must  use  his  own  so 
as  not  to  hurt  another.  But  if  a  sudden  storm  had  arisen,  which 
he  could  not  stop,  it  was  matter  of  evidence,  and  he  should  have 
showed  it.  And  Holt,  Rokesby,  and  Eyre  were  against  the 
opinion  of  Turton,  who  went  upon  the  difference  between  fire  in 
a  house,  which  is  in  a  man's  custody  and  power,  and  fire  in  a 
field,  which  is  not  properly  so  ;  and  it  would  discourage  hus- 
bandry, it  being  usual  for  farmers  to  burn  stubble,  &C.  But  the 
plaintiff  had  judgment,  according  to  the  opinion  of  the  other 
three.' 

"  Put  the  case  of  a  chemist,  mixing  substances  which  alone  are 
perfectly  innocent,  but  which  are  liable  to  explode  on  coming 
into  contact,  and  thereby  occasioning  damage  to  his  neighbour  : 
who  could  for  a  moment  doubt  that  the  injured  party  would  have 
a  remedy  by  action  ?  I  am  clearly  of  opinion  that  the  damage 
in  this  case  was  properly  the  subject-matter  of  an  action. 

"  But  it  is  contended  that  the  learned  judge  mistook  the  extent 
of  the  defendant's  liability;  and  that,  under  the  particular  cir- 
cumstances of  this  case,  the  defendant  was  not  bound  to  adopt 
such  measures  as  a  man  of  ordinary  prudence  would  have  resorted 
to  for  the  purpose  of  averting  the  threatened  danger ;  but  that  it 
was  sufficient  if  he  acted  according  to  the  best  of  his  own  in- 
dividual judgment ;  and  therefore  the  learned  judge  ought  not  to 
have  left  the  case  to  the  jury  as  one  of  gross  negligence,  but 
should  have  left  it  to  them  to  say  whether  or  not  the  defendant 
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had  acted  honestly  and  bona  fide  according  to  the  best  of  his      Negligence 

judgment.     The  first  observation  that  suggests  itself,  in  answer    .     m  a 

to  that   argument,  is  that,  seeing  the  infinite  gradations  of  in-      Vaughan  r. 

-iTPiiiT  Mcnlove. 

tellect  and  judgment,  the  doctrine  contended  for  would  lead  to  an 

inconvenient  vagueness  and  uncertainty  in  a  case  which  perhaps, 

more  than  all  others,  requires  that  the  rights  and  liabilities   of 

the  parties  should  be  well  and  accurately  defined. 

"  It  is  said,  that  there  is  nothing  intelligible  in  the  rule  which 
has  in  many  cases  obtained,  requiring  from  a  party  under  circum- 
stances analogous  to  those  of  the  present  case,  the  exercise  of 
that  degree  of  care  which  a  prudent  and  cautious  man  would  be 
expected  to  use.  Such,  however,  has  always  been  the  rule  in 
cases  of  bailment,  as  laid  down  by  Lord  Holt  in  Coggs  v. 
Bernard  (a),  though  in  some  cases  of  bailment  a  smaller,  in  others 
a  greater  degree  of  diligence  and  care  are  exacted.  That  learned 
judge  says,  '  In  the  second  sort  of  bailment,  viz.,  commodatum, 
or  lending  gratis,  the  borrower  is  bound  to  the  strictest  care  and 
diligence  to  keep  the  goods  so  as  to  restore  them  back  again  to 
the  lender  ;  because  the  bailee  has  a  benefit  by  the  use  of  them  ; 
so,  if  the  bailee  be  guilty  of  the  least  neglect,  he  will  be  answer- 
able ;  as,  if  a  man  should  lend  another  a  horse  to  go  westward,  or 
for  a  month,  if  the  bailee  put  this  horse  in  his  stable,  and  he  were 
stolen  from  thence,  the  bailee  shall  not  be  answerable  for  him  ; 
but  if  he  or  his  servant  leave  the  house  or  stable  doors  open,  and 
the  thieves  take  the  opportunity  of  that  and  steal  the  horse,  he 
will  be  chargeable,  because  the  neglect  gave  the  thieves  the 
occasion  to  steal  the  horse/ 

"It  is  for  the  jury  to  say  whether  or  not,  under  the  circum- 
stances, the  party  has  conducted  himself  with  such  a  degree  of 
care  and  caution  as  might  be  looked  for  in  a  prudent  man  ;  and 
such  was  in  substance  the  direction  of  the  learned  judge.  To 
hold  the  degree  of  care  to  be  sufficient  if  co-extensive  with  the 
judgment  of  the  individual,  would  introduce  a  rule  as  uncertain 
as  it  is  possible  to  conceive.  In  the  present  case,  it  appears  to 
me  that  the  defendant  not  only  failed  to  observe  the  degree  of 
care  and  caution  that  the  law  required  of  him,  but  was  guilty  of 
very  gross  negligence.  I  therefore  think  the  rule  must  be  dis- 
charged." 

Park,  J.  :  "I  am  of  the  same  opinion.     Although  the  facts  in 


(a)  1704,  2  Lord  Eaym.909  [1  Smith,  L.  C,  10th  ed.  p.  1G7.] 
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this  case  are  novel,  they  clearly  bring  it  within  the  rule  of  law, 
that  a  man  shall  so  use  his  own  property  as  not  to  do  injury  to 
his  neighbour.  The  case  of  Turberville  v.  Stampe  is,  in  principle, 
very  like  the  present,  though  in  its  circumstances  more  like  the 
c^se  that  was  tried  in  Berkshire,  as  alluded  to  by  my  brother 
Talfour.i. 

"  The  direction  of  the  learned  judge  seems  to  me  to  be  per- 
fectly correct.  It  clearly  was  proper  to  leave  it  to  the  jury  to  say 
whether  or  not  the  defendant  was  guilty  of  gross  negligence  ;  and 
I  think  their  finding  was  well  warranted  by  the  evidence." 

Gaselee,  J. :  "  My  Lord  Chief  Justice  and  my  brother  Park 
having  gone  so  fully  into  the  matter,  it  is  not  necessary  for  me  to 
say  more  than  that  I  entirely  concur  with  them.  The  action  is 
clearly  consistent  with  the  principle  upon  which  the  decisions 
referred  to  turned." 

Vaughan,  J. :  "  The  principle  upon  which  we  hold  this  action 
to  be  maintainable  is  by  no  means  new.  It  is  at  least  as  old  as 
TurherviUe  v.  Stampe.  It  has  been  strenuously  urged  that  the 
law  cast  no  duty  upon  the  defendant  under  the  circumstances. 
To  that,  however,  I  cannot  agree.  It  clearly  was  his  duty,  whilst 
enjoying  his  own  premises,  to  take  care  that  his  neighbour  was 
not  injured  by  any  act  or  neglect  of  his.  It  appears  to  me  that 
the  defendant's  conduct  was  such  that  no  jury  would  be  warranted 
in  coming  to  any  other  conclusion  than  that  he  had  been  guilty 
of  gross  negligence  ;  for,  when  the  condition  of  the  stack  and  the 
probable  and  almost  inevitable  consequence  of  permitting  it  to 
remain  in  its  then  state  were  pointed  out  to  him,  he  abstained 
from  the  exercise  of  the  precautionary  measures  that  common 
prudence  and  foresight  would  naturally  suggest,  and  very  coolly 
observed  that  f  he  would  chance  it.'  That  which  might  be 
expected  under  the  circumstances  to  have  been  the  conduct  pur- 
sued by  a  prudent  and  careful  man  has  always  been  taken  for  the 
criterion  in  cases  analogous  to  the  present.  For  example,  in 
actions  on  policies  of  assurance,  where  the  ship  or  goods,  the 
subject-matter  of  the  adventure,  have  been  sold  by  the  master  for 
the  benefit  of  the  concerned  (a),  the  question  left  to  the  jury  has 
invariably  been,  whether  or  not  the  course  pursued  by  the  master 
has  been  such  as  a  prudent  and  cautious  man,  having  a  due 
regard  to  the   interest  of   all  parties,  ought,  under  the  peculiar 


(</)  [So.,  after  damage  too  extensive  for  repair.] 
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circumstances,  to  have  adopted.     In  this  case  I  think  the  jury  Negligenoe 

would  not  have  found  for  the  plaintiff,  unless  they  had  been  1P  law- 

satisfied  that  the  defendant  had  been  guilty  of  gross  negligence  :  Vamgham  v. 

a  conclusion  to  which  all  the  evidence  directly  pointed." 

It  may  be  remarked,  with  reference  to  this  case,  that  the  ques-  Remarks  on 

tion  of  negligence  was  in  fact  raised,  by  every  issue  on  the  record;    v"":iha"  v- 

-,-,  .-.  iv   •  •  Menlove. 

and,  as  there  was  evidence  sufficient  to  satisfy  the  minds  of  the 

jury  that  the  conduct  of  the  defendant  was  not  that  of  a  man  of 
ordinary  care  and  prudence,  the  Court  were  not  called  upon  to 
decide  the  question  of  his  liability  at  all  events  for  the  con- 
sequences of  his  own  acts.  In  the  case  of  Turberville  v.  Stampe, 
the  validity  of  which  is  so  fully  recognized,  no  exception  is  made 
on  the  ground  of  the  defendant's  having  acted  bona  fide ;  in  fact, 
it  would  appear  from  the  observations  of  one  of  the  learned 
judges  in  that  case,  that  the  fire  was  not  the  result  of  negligence, 
but  was  lighted  for  the  purposes  of  husbandry.  In  the  case  of 
the  chemist,  supposed  by  Tindal,  C.  J.,  he  would  be  equally 
liable,  whether  the  injury  was  caused  by  the  experiments  he 
was  making,  or  by  his  carelessness  in  leaving  the  materials  in 
a  situation  liable  to  ignite  (a). 

The  civil  law  appears  to  agree  with  these  authorities  :  "  If  from  Civil  law. 
the  roof  of  a  house,  tiles  thrown  down  by  the  wind  should  cause 
damage  to  a  neighbour,  the  owner  of  the  house  is  liable,  if 
it  happen  through  any  defect  of  the  house  ;  but  not  if  it  happens 
through  the  violence  of  the  winds  or  other  act  of  God — qua  alia 
ratione  quse  vim  habet  divinam."  And  the  reason  is  given  for 
the  limitation  of  this  rule :  "  Without  this  restriction  the  law 
would  be  unjust ;  for  it  is  impossible  to  make  a  building 
so  strong  as  to  resist  the  force  of  a  river,  the  sea,  a  tempest,  a 
fire,  or  an  earthquake  "  (b).  The  only  exception  mentioned  in 
another  place  is  inevitable  accident  (c).     This  is  expressed  in  our 

(a)   [The  cases  cited  in  the  text,  so  (h)  Servius  qnoque  putat,  si  ex  aedi- 

far   as   they   bear   upon  the   question,  bus  promissoris  vento  tegulio  dejecta? 

come  under  the  special  rule  relating  to  damnum  vicino  dederint,  ita  eum  teneri, 

dangerous     substances.      Whether,    in  si    sodificii    vitio    id    accident,    non   si 

cases  outside  this  rule,  inevitable  acci-  violentia   ventorum,    vel    qua  alia   ra- 

dent  is  a  sufficient  excuse  for  trespass,  tione,  quas  vim  habet  divinam.     Labeo 

may  be   thought   to   be   still   an  open  et  rationem  adjicit :  quod   si  hoc  non 

question.     See  Holmes  v.  Mat  her  (1875),  admittatur,  iniquum  erit  :    quod    enim 

L.R.10Exch.261,andPoll.Torts,123,ff.]  tarn  firmum  Eedificium  est,  ut  fluminis, 

Some   observations    on   the    law    of  aut  maris,  aut  tempestatie,  aut  rninse, 

negligence,  which   were  added   in  this  incendii,  aut  terras  motiis  vim  sustinere 

place   by  a  former   editor,  Mr.   David  possit. — Dig.  39,  2,  24,  §  4,  de  damno 

Gibbons,    are    now   omitted   as   going  infecto. 

beyond  the  scope  of  this  treatise.]  (c)     Cassius    quoque    scribit,     quod 
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law  by  the  maxim,  "Sic  utere  tuo  ut   alienam  non  lsedas;" — a 

maxim  equally  applicable  to  an  easement,  when  once  legally 
acquired,  as  to  any  of  the  rights  of  property  instanced  in  these 
decisions.  It  can  scare  lv  be  contended,  that  the  careful  manner 
in  which  a  wall  was  built,  could  be  any  defence  for  the  ob- 
struction of  an  ancient  window,  if  such  be  the  consequence  of  its 
erection  ;  or  that  an  excavation,  which  caused  the  fall  of  an 
ancient  house,  could  be  justified  on  the  ground  that  all  possible 
precaution  was  taken  to  guard  against  such  an  accident. 


Negligence 

in  fact. 


Damnum  et 
injurialmust 
concur. 


The  further  question  now  remains  to  be  considered,  whether  a 
man  acting  in  the  exercise  of  his  undoubted  rights  of  property, 
and  doing  damage  to  his  neighbour  which  under  some  circum- 
stances might  be  justifiable,  is  liable  to  an  action  if  the  damage 
might  have  been  prevented  by  the  use  of  reasonable  care  and 
precaution  on  his  part. 

This  question  also  turns  upon  the  application  of  the  maxim, 
"  Sic  utere  tuo  ut  alienum  non  leedas ; "  and  as  it  is  not 
contested  that,  in  the  interpretation  of  this  maxim,  "  alienum  " 
must  be  taken  to  mean  u  the  rights  of  the  neighbouring  owner," 
and  that,  therefore,  no  action  can  be  maintained  unless  both 
injury  and  damage  are  sustained,  the  real  point  to  be  decided 
is — whether,  in  the  absence  of  any  easement  restricting  the 
neighbouring  owner,  a  party  has  a  right  to  impose  upon  such 
owner  a  limitation  as  to  the  mode  of  doing  a  thing,  which  is  one 
of  the  undoubted  rights  of  property,  and  the  performance  of 
which  he  clearly  has  no  right  to  prevent. 

"  If  a  man  sustains  damage,"  says  Bayley,  J.,  "  by  the  wrong- 
ful act  of  another,  he  is  entitled  to  a  remedy  ;  but,  to  give  him 
that  title,  these  two  things  must  concur — damage  to  himself,  and 
a  wrong  committed  by  the  other.  That  he  has  sustained  damage 
is  not  of  itself  sufficient."  Rex  v.  Commissioners  of  the  Pagham 
Level  (a). 

Thus,  supposing  there  were  two  modern  houses,  and  the  owner 
of  one  were  desirous  of  pulling  down  his  house,  the  consequence 


contra  ea  damnum  datum  eat,  cui  nulla 
ope  OOOurri  poterit,  Htipulationem  non 
tenere.  — Ibid.  §  8. 

Si  damn]  infeoti  milium  mearum 
nomine  tibi  promisero,  deinde  be  Bsdefl 
vi  tempestatis  in  toa  esdifioia  oeoiderint, 
enqua  diruerint,  nihil  ex  eft  Btipulatione 
prmtari  :    quia   nullum    damnum    vitio 


mearum  a?dium  tibi  com  ingit;  nisi  forte 
its  vitiocee  men  esdes  faerint,  uf  <|ualibet 

vel   minima    tempeRtaio    ruciinL.      Ila-e 
omnia  vera  aunt.    -Ibid.  $  10. 

(a)   1S28.8  B.  &  C.  855  ;  M  R.  R.  406; 
[aud  the  notes    to   Ashby   v.    II 
Smith,  L.  C,  10th  ed.  p.  281.] 
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of  which,  if  done  in  the  most  convenient  and  economical  manner,      Negligence 

would  be  damage  to  the  neighbouring  house,  by  suddenly  with-        in  ac  ' 

drawing  the  support  which  it  had  hitherto  received,  but  to  which 

it  had  no  claim  ;  while  a  more  gradual  withdrawal  of  the  support 

might  not  have  been  attended  with  the  same  danger ; — has  the 

neighbouring  owner  any  right  of  action  against  him  if  he  do  not 

adopt  the  latter  mode  ? 

Some  modern  authorities  would  appear  to  answer  this  question  Vagueness 
-n.-irv.  •  -ii-T  i     •  °f  doctrine, 

broadly  in  the  affirmative,  and  to  lay  it  down  as  being  in  every 

€ase  at  large  for  the  decision  of  the  jury,  whether  a  reasonable 

degree  of  caution  has  been  exercised.     The  inconvenience  that 

must  result  from  the  absence  of  some  more  precise  and  definite 

rule  of  law  is  obvious.     A  man  could   scarcely  exercise  upon  his 

own  land  one  of  the  most  ordinary  rights  of  property  without 

exposing  himself  to  an  action  for  damages  :  the  event  of  which 

would  depend  upon  the  varying  opinion  of  a  jury,  founded  on  the 

proverbially  conflicting  testimony  of  surveyors  (a). 

As  the  case  put  supposes  that  no  easement  has  been  acquired, 

the  party  must  have  been  in  the   enjoyment  of  that   to  which 

he  had,  by  law,  no  title,  and  which  enjoyment  the  neighbouring 

•owner  might  at  any  time  have  determined  by  his  own  act  (b). 

Where,  however,  a  party  chooses   to   obtain  a  remedy  by  his  Care  in 

.  -,•,•  ••  j    removing  en- 

OWll  act,  without  having  recourse  to  law,  a  condition  is  imposed  croachments. 

upon  him,  that  he  shall  use  no  unnecessary  violence.  If,  there- 
fore, a  beam  be  wrongfully  inserted  into  a  neighbouring  house,  or 
the  outer  walls  cohere  either  from  the  cement  or  the  bricks 
•dovetailing,  the  party  proposing  to  remove  the  beam  or  the 
bricks  improperly  inserted  in  his  wall  must  use  no  unnecessary 
violence  ;  and  in  this  respect  it  must  obviously  be  immaterial 
-whether  his  object  be  simply  to  resist  the  usurpation,  or,  in 
.addition  thereto,  to  remove  his  whole  building,  either  with  or 
without  an  intention  to  reconstruct  it. 

Beyond  this,  it  appears  difficult  to  see  on  what  principle  any 
restriction  can  be  imposed  upon  a  party  in  the  free  use  of  his 
■own  property,  so  long  as  he  confines  himself  strictly  within  its 
limits  (c).     There  are,  however,  cases  which  have  been  adduced 

{a)   Walters  v.  Pfeil  (1829),  1  Moo.  &  wall  Rail.  Co.  (1840),  1  M.  &  G  599, 

31.  362  ;    Trowcr  v.  Chadwick  (1836),  3  and  Bradbee  v.  Christ's  Hospital  (1842), 

Bing.  N.  C.  334;  3  Scott,  699.  4  M.  &  G.  714.     See  the  judgment  of 

(b)  [Gayford  v.  Nicholls  (1854),  9  Tindal,  C.  J.,  in  the  latter  case  on  the 
Exch.  708.]  thirteenth  objeotion.    "  The  declaration 

(c)  See  Davis   v.  London  and  Black-  charges  the  defendants  with  conducting 
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as  authorities  opposed  to  this  doctrine,  such  as  the  case  iu  which 
air  has  been  corrupted  by  gas  and  other  works  ;  but  in  these  in- 
stances there  is  a  clear  invasion  of  common  right  :  and,  therefore, 
the  analogy  seems  to  fail.  A  man  requires  an  easement  to 
entitle  him  to  the  lateral  passage  of  light  and  air  ;  but  he  requires 
no  easement  to  give  him  a  right  of  action  against  his  neighbour 
who  immits  upon  his  land  air  in  a  corrupted  st;ite,  and  thus 
commits  a  quasi  trespass  upon  him.  The  real  ground  of  action 
in  this  case  is  not  what  he  does  on  his  own,  but  what  he  does  on 
the  complainant's  land;  not  the  rendering  the  air  impure,  but 
the  transmitting  it  in  that  state  to  his  neighbour  (a). 

In  Walters  v.  Pfeil  {b),  it  appeared  that  the  plaintiffs  or  their 
tenants  had  neglected  to  take  any  precaution,  by  shoring  up  their 
houses  within,  or  in  any  other  way,  against  the  effects  of  pulling 
down  the  defendant's  house  adjoining  ;  and  it  appeared  that  this 
might  have  been  so  done,  that  the  accident  would  not  have 
happened  to  the  same  extent.  There  was,  also,  evidence  to  show 
that  the  accident  was  owing  to  the  bad  foundations  of  the  plain- 
tiffs' houses  ;  but  there  was  conflicting  evidence  as  to  whether, 
by  due  care  on  the  part  of  the  defendant's  workmen,  the  mischief 
might  have  been  entirely  avoided. 

Lord  Tenterden,  C.  J.,  in  summing  up,  said:  "It  is  now 
settled  that  the  owner  of  premises  adjoining  those  pulled  down 
must  shore  up  his  own  in  the  inside,  and  do  everything  proper  to 
be  done  upon  them  for  their  preservation.  That  has  not  been 
done  here;  and  it  seems  that  if  it  had  been,  it  would  have  given 
security.  Still  the  omission  does  not  necessarily  defeat  the 
action;  if  the  pulling  down  be  irregularly  and  improperly  done, 
and  the  injury  is  produced  thereby,  the  person  so  acting  may  be 
liable  for  it,  although  the  owner  of  the  house  destroyed  may  not 
have  done  all  that  he  ought  for  his  own  protection.  If,  therefore, 
you  think  that  the  house  of  the  defendant  was  pulled  down 
in    a    wasteful,    negligent,    and    improvident    manner,  so  as  to 


themselves  bo  carelessly,  negligently, 
and  improperly,  in  pulling  down  their 
house,  and  in  negleoting  to  use  proper 
precautions  in  that  behalf,  that  large 
quantities  of  brick,  mortar,  &c,  fell 
from  the  defendant's  house  into  and 
upon  the  plaintiff's  house,  broko  the 
windows,  kc,"  "  The  plaintiff,  there- 
fore, complains  not  of  some  mere  omis- 
sion on  the  part  of  the  defendants,  but 
of  their  doing  certain  acta  in  so  negli- 
gent a  manner  that  by  t  hose  very  acts 
the  plaintiff's  house  was  injured."     So 


in  Davis  v.  The  Blackwall  Rail.  Co.,  the 
charge  was  that  the  defendants  caused 
a  house  to  fall  against  the  plaintiff's. 
I..  Le  Lit  ore  v.  Gould,  L.  H.  (1893),  1 
(,».  B.,  at  p.  497,  Lord  Krtln-r,  iff.  R.,  said  : 
"  A  man  is  entitled  to  be  as  negligent 
as  he  pleases  towards  the  whole  world 
if  he  owes  no  duty  to  them. "J 

(<i)  [Cf.  as  to  impure  water,  Ballard 
v.  T.n.din^n  (1885),  L.  R.  29  Ch.  Div. 
115.] 

(/.)   1829,  Moo.  &  Malk.  3li2. 
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occasion  greater  risk  to  the  plaintiffs  than  in  the  ordinary  course     Negligence 
of  doing  the  work  they  would  have  incurred,  then  I  think  the        fafool  • 
defendant  liable  to  make  compensation  for  the  consequences  of      Walters  v. 
his  want  of  caution ;  if  you  think  that  fair  and  proper  caution 
was  exercised,  then  the  defendant  will  be  entitled  to  a  verdict." 

In  Dodd  v.  Holme  (a),  the  action  was  brought  for  digging  the  Dodd  v. 
foundations  of  an  intended  building  on  a  piece  of  land  next 
adjoining  an  adjacent  house  of  the  plaintiffs',  so  carelessly,  &c, 
that  the  walls  and  foundations  of  the  plaintiffs'  ancient  house 
sank  and  gave  way  :  the  other  counts  were  similar — and  all, 
except  the  last,  stated  it  to  be  an  ancient  house.  At  the  trial  it 
appeared  that  the  house  was  ancient,  and  that  the  defendants 
excavated  on  their  own  ground,  being  about  four  feet  from 
the  plaintiffs'  house.  After  the  excavation,  the  plaintiffs'  gable 
wall  bulged — the  defendants  made  an  ineffectual  attempt  to  shore 
it  up,  but  it  gave  way  in  all  directions,  and  it  became  necessary 
to  rebuild  it.  On  the  part  of  the  plaintiffs  evidence  was  given, 
that  if  the  wall  had  been  shored  properly,  and  in  time,  it  would 
not  have  given  way.  On  the  part  of  the  defendants  evidence  was 
given,  that  the  wall  was  in  so  rotten  a  state  that  it  could  not  have 
been  effectually  shored,  and  was  pressed  upon  by  a  great  weight 
of  rubbish  on  the  plaintiffs'  premises,  and  that,  even  if  un- 
disturbed, it  could  not  have  stood  six  months.  It  appears,  also, 
to  have  been  contended,  that  if  a  man  build  to  the  extremity  of 
his  own  land,  antiquity  of  possession  would  not  give  him  any 
right  "to  prevent  a  neighbour  from  using  his  own  land  lying 
adjacent."     The  learned  judge  stated  the  law  to  be  as  follows : — 

"  If  I  have  a  building  on  my  own  land,  which  I  leave  in  the 
same  state,  and  my  neighbour  digs  in  his  land  adjacent  so  as  to 
pull  down  my  wall,  he  is  liable  to  an  action.  If,  however,  I  had 
loaded  my  wall  so  that  it  had  more  on  it  than  it  could  well  bear, 
he  would  not  be  liable."  And  he  stated  the  question  for  the  jury 
to  be,  "  whether  the  fall  was  occasioned  by  the  defendants'  negli- 
gence or  by  its  own  infirmity,  in  which  latter  case  they  should 
find  for  the  defendants."  The  jury  found  a  verdict  for  the  plain- 
tiffs. In  Michaelmas  Term  following  a  new  trial  was  moved  for, 
on  the  "ground  that  the  learned  judge  had  misdirected  the  jury, 
inasmuch  as  they  might  have  been  led  by  the  summing-up 
to  suppose,  that  the  mere  act  of  digging  near  the  plaintiffs'  land, 


(a)  1834,  1  A.  &  E.  493;  2  Nev.  &  v.  Brogden  (1850),  12  Q.  B.  749;  and 
Man.  739.  [As  to  this  case,  see  the  in  Ga y ford  v.  Nicholls  (1854),  9  Exch. 
observations  of  the  Court  in  Humphries       708.] 
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in  consequence  of  which  the  wall  fell,  was  negligence,  for  which 
an  action  lav,  unless  the  wall  was  improperly  loaded  ;  whereas  the 
real  question  was,  whether  the  work  had  been  done  by  the 
defendants  in  a  negligent  manner,  or  with  as  much  care  as  the 
circumstances  allowed  :  ir  was  also  contended  that  it  should  have 
been  left  to  the  jury,  whether  the  house  was  built  in  such  a 
manner  as  a  man  ought  to  build  a  house  at  the  extremity  of  his 
own  land,  in  order  to  have  an  action  against  his  neighbour,  if  any 
such  action  would  lie,  for  injury  occasioned  to  the  house  by  the 
neighbour  digging  in  his  own  soil."  A  rule  nisi  having  been 
obtained,  in  the  course  of  the  argument  it  having  been  denied 
that  the  antiquity  of  the  house  gave  any  right  to  support  "from 
the  adjoining  soil,  Littledale,  J.,  observed,  "  Suppose  the  house 
to  have  been  substantially  built,  to  have  stood  thirty  or  forty 
years,  and  to  have  been  kept  in  proper  repair,  do  you  say,  that  if 
the  defendant,  by  excavating  his  adjacent  ground,  let  down  that 
house,  though  without  actual  negligence  on  his  part,  an  action 
would  not  lie  against  him  ?  "  The  rule  for  a  new  trial  was  dis- 
charged.    The  judgments  of  the  judges  were  as  follows  : — 

"  Lord  Denman,  C.  J.  : — The  case,  as  presented  to  the  Court, 
involves  some  curious  points,  which,  however,  it  is  not  necessary 
to  decide.  The  declaration  charges  that  the  plaintiffs  were  pos- 
sessed of  a  house,  and  that  the  defendants  so  negligently  and 
carelessly  dug  their  foundations  in  the  land  next  adjoining  the 
land  on  which  the  said  house  was  built,  that  the  walls  thereof 
sank  and  gave  way.  The  question  is — if  those  allegations  were 
proved,  and  if  it  was  properly  left  to  the  jury  whether  they  were 
or  were  not  proved.  The  real  point  in  the  case  was,  the  cause  of 
the  damage  sustained  by  the  plaintiffs.  It  is  impossible  not  to 
see  that  the  question,  what  that  cause  was,  involves  the  con- 
sideration of  the  state  in  which  the  plaintiffs'  house  was  at  the 
time  of  the  act  done  by  the  defendants.  Upon  that  subject  a 
great  deal  of  evidence  was  given,  and,  no  doubt,  properly  im- 
pressed upon  the  jury  ;  and  I  think  it  was  substantially  left  to 
them  in  the  charge  of  the  learned  judge,  whether  or  not  the 
result  complained  of  was  caused  by  the  negligent  act  of  the 
defendants.  It  being  so  left  to  them,  I  think,  upon  the  balance 
of  evidence,  no  other  result  could  have  been  expected  than  the 
verdict  they  gave  ;  the  <lama'_r<'  having  occurred  so  soon  after  the 
act  complained  of.  A  man  lias  no  right  to  accelerate  the  fall  of 
Lis  neighbour's   house.      Without,   therefore,   entering   into   the 
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general  question  of  law  as  to  the  right  of  a  party  building  on  the     Negligence 
edge   of  his   own  soil,  or   the   question    whether   twenty  years' 
occupation  is  an  essential  part  of  such  right,  on  which  I  give  no        Dodd  v- 
opinion,  I  think  the  question  in  this  caso  was  fairly  left  to  the 
jury,  and  the  verdict  a  proper  one. 

"  Littledale,  J.  :  I  think  that  the  plaintiffs'  house,  having 
stood  more  than  twenty  years,  might  be  considered  as  an  ancient 
house.  What  difference  that  might  make  under  other  circum- 
stances, it  is  unnecessary  now  to  say  :  the  plaintiffs  had,  at  all 
events,  acquired  certain  rights;  and  the  complaint  in  this  action 
is,  that  the  defendants,  by  their  negligence,  occasioned  a  loss  to 
the  plaintiffs,  which  was  a  prejudice  to  those  rights.  The  learned 
judge  ;appears,  by  his  report,  to  have  put  the  case  to  the  jury  in 
language  like  that  used  by  this  Court  in  their  judgment  in  Wyatt 
v.  Harrison  (a).  I  do  not  find  that  he  left  it  prominently  as  a 
question,  what  was  the  state  of  the  building  ;  but  that  must  have 
been  a  matter  submitted  to  them ;  for,  in  inquiring  whether  the 
injury  was  owing  to  the  neglect  of  the  defendants,  the  state 
of  the  premises  must  have  been  a  part  of  the  consideration.  I 
am  of  opinion  that  there  is  no  ground  for  a  new  trial. 

"  Taunton,  J. :  The  question  in  the  cause  was  merely  one  of 
fact,  and  I  cannot  see  in  what  respect  the  jury  have  drawn  a 
wrong  conclusion.  In  every  count  of  the  declaration  it  is  stated 
that  the  defendants  did  the  act  complained  of  negligently,  care- 
lessly, and  unskilfully,  and  that  by  reason  thereof,  that  is,  of  such 
negligent  and  improper  conduct,  the  damage  was  occasioned.  A 
very  long  inquiry  was  gone  into  at  the  trial,  how  far  the  defen- 
dants had  acted  negligently  or  carelessly,  upon  which  the  jury 
have  formed  their  conclusion ;  and  they  must  be  taken  to  have 
decided,  according  to  the  averments  in  the  declaration,  not  only 
that  there  was  negligence  in  the  defendants,  but  that,  by  reason 
of  such  negligence,  the  damage  accrued.  It  was  said,  that  the 
house,  if  undisturbed,  might  not  have  stood  six  months ;  but  if 
that  was  so,  still  the  defendants  had  no  right  to  accelerate  its 
fall:  six  months'  enjoyment  was  of  some  value,  and  the  defendants 
had  no  right  to  deprive  the  plaintiffs  even  of  that  short-lived 
existence  of  their  dwelling-house.  If  the  building  had  fallen 
down  merely  4n  consequence  of  its  infirm  condition,  that  w,ould 
not  have  been  a  damage  by  the  act  of   the  defendants  ;   but  the 


(a)  1S32,  3  B.  &  Ad.  871. 
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jury  have  found  otherwise,  ami  I  think  the  evidence  supports  their 
m  act'  finding.  As  to  the  summing-up,  the  learned  judge  has  stated  it 
Dodd  v.  briefly  in  his  report,  and  may  not  recollect  every  observation  he 
made  ;  but,  considering  the  length  of  time  occupied  by  the  cause, 
and  the  quantity  of  evidence  gone  into,  it  is  impossible,  even  if 
the  judge  had  been  silent  on  the  point,  that  the  jury  should  have 
omitted  to  consider  whether  or  not  the  act  of  the  defendants  was 
done  by  them  negligently;  and,  without  looking  narrowly,  and, 
as  Lord  Kenyon  used  to  say,  '  with  eagles'  eyes/  at  the  words 
used  by  the  learned  judge,  I  think  we  are  justified  in  saying,  that 
the  minds  of  the  jury  were  sufficiently  directed  to  the  question 
how  far  the  damage  complained  of  arose  from  the  improper  act 
of  the  defendants. 

"  "Williams,  J.  :  I  am  of  the  same  opinion  ;  and  I  think  it  ia 
clear  from  the  learned  judge's  report,  that  the  attention  of  the 
jury  was  drawn  to  that  which  was  the  real  subject  of  inquiry. 
Much  evidence  was  given  to  show  that  the  injury  was  occasioned 
by  the  faulty  state  of  the  house,  and  not  by  the  negligent  pro- 
ceeding of  the  defendants  ;  that  question  must  have  been  fully 
before  the  jury,  and  there  was  nothing  in  the  summing-up  to 
withdraw  it  from  their  notice.  The  bad  condition  of  the  house 
would  only  affect  the  amount  of  damages.  If  it  was  true  that  the 
premises  could  have  stood  only  six  months,  the  plaintiffs  still  had 
a  cause  of  action  against  those  who  accelerated  its  fall :  the  state 
of  the  house  might  render  more  care  necessary  on  the  part  of  the 
defendants  not  to  hasten  its  dissolution.  There  was  evidence  of 
an  actual  neglect  in  them  ;  and,  upon  the  whole,  there  is  reason 
to  think  that  the  jury  drew  the  proper  inference." 

The  [more]  recent  case  of  Trower  v.  Chadiciclc  (a)  supports  the 
first  principle  above  laid  down ;  but  the  judgment  [of  the  Court 
of  Common  Pleas]  on  the  second  count  in  this  case  [is]  to  the 
effect,  "  That,  although  a  man  may  have  no  right  to  support  from 
the  buildings  of  his  neighbour,  yet,  if  the  latter  chose  to  with- 
draw it,  he  must  take  reasonable  and  proper  care  in  doiug  so, 
and,  for  negligence  and  uuskilfulness  in  doing  so,  he  is  liable  to 
an  action." 

i    )    L886,  8  Hint'.  N.  0.  834  ;  S.  ('.,  :5  Court  held  the  second  count  to  be  bad, 

Bcott,690;  [reversed  In  error,  is:;;*,  <>  and  therefore,  there  haviog  been  a  trial 

Bing.  N.  0.  Lj  8.  (  L.    In  the  of  the  oanae,  and  a  general  assessment 

Exchequer  Chamber  the  validity  of  the  of  damagee,  granted  a  venire  de  novo.] 
first  count  was  not  questioned,  and  the 
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It  is,  however,  to  be  observed,  that  this  case  was  decided 
on  demurrer  ;  and  therefore,  the  duty  of  the  defendants  being 
alleged,  if  such  duty  could  in  any  case  be  imposed  by  law,  it  was 
admitted  by  the  demurrer  (a)  ;  and  this  case  might  be  supported 
by  a  state  of  facts,  in  which  the  defendant,  in  pulling  down  his 
own  house,  had  interfered  with,  or  removed  with  unnecessary 
violence,  materials  belonging  to  the  plaintiffs'  house,  and  standing 
on  the  plaintiffs'  own  ground.  Unless  the  language  of  the  Chief 
Justice  is  confined  to  some  such  case  as  that  here  suggested,  it 
might  have  the  effect  of  preventing  the  owner  of  a  house  from 
pulling  it  down  even  for  the  purpose  of  repair,  if  the  necessary 
consequence  were,  that  the  adjoining  house  would  fall — although 
such  adjoining  house  were  of  recent  and  insecure  erection — 
unless  he  took  precautions,  as  by  shoring  or  otherwise,  to  prevent 
injuring  his  neighbour — a  burthen  clearly  not  imposed  upon 
him  by  law  (b). 

The  facts  of  the  case,  and  the  points  made,  appear  fully  in  the 
following  elaborate  judgment  of  Tindal,  C.  J.  : — 

"  This  is  an  action  on  the  case,  the  declaration  in  which 
contains  two  counts,  in  the  first  of  which  the  plaintiffs  allege 
their  possession  of  a  certain  vault  or  cellar  adjoining  to  certain 
other  vaults  and  walls,  and  which  in  part  rested  upon  and 
was  of  right  supported  in  part  by  parts  of  the  adjoining  vaults 
and  walls  ;  and  that  the  plaintiffs  were  of  right  entitled  that  their 
vault  or  cellar  should  be  so  supported  in  part ;  and  that  there 
are  certain  foundations  belonging  to  and  supporting  the  said 
vault  or  cellar,  which  the  plaintiffs  ought  to  enjoy;  yet  that  the 
defendant  wrongfully  took  down  and  removed  the  said  vaults  and 
walls  so  adjoining  to  the  vault  or  cellar  of  the  plaintiffs,  without 
shoring  or  propping  up,  or  taking  other  reasonable  or  proper 
precautions  to  support  or  secure  it,  so  as  to  prevent  its  being 
weakened  or  destroyed,  and  wrongfully  dug  the  earth  and  dis- 
turbed the  foundations,  without  taking  due  and  proper  precautions 
to  prevent  the  said  foundations  from  being  weakened  and  giving 
way  ;  and  the  declaration  then  states  the  injury  which  the  plain- 
tiffs sustained,  and  the  special  damage  which  followed  thereon. 
The  second  count  states  that  the  defendant  was  about  to  pull 
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(</)  [As  to  the  immateriality  of  an 
averment  of  a  duty,  the  existence  of 
which  the  facts  alleged  do  not  disclose, 
see  Brotvn,  v.  Mallett  (1848),  5  C.  B. 
599;    Seymour   v.    Maddox    (1S51),    16 


Q.  B.  326.] 

(6)  [See  Chauntler  v.  Robinson  (1849), 
4  Excli.  163;  l'ei/tonv.  Mm/or  of  I. 
(1829),  9  B.  &  C.  725;  33  R".  K.  311; 
above,  p.  360.] 
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Negligence  down  the  adjoining  vaults  and  walls,  and  alleges  it  to  have  been 
in  fact.  tllQ  ^uty  of  tjie  defendant,  in  the  event  of  his  not  shoring  up  the 
Trowcr  v.  walls,  to  erive  notice  to  the  plaintiffs  of  his  intention  to  pull  down, 
and  also  his  duty  to  use  due  care  and  skill,  and  to  take  due, 
reasonable,  and  proper  precautions  about  pulling  down  his  vaults 
and  walls ;  and  then  alleges  a  breach  of  such  duty. 

"  To  this  declaration  the  defendant  pleads  thirteen  pleas,  of 
which  the  first  seven  are  pleaded  to  the  first  count  either  in  part 
or  in  whole ;  and  the  eighth  and  subsequent  pleas  are  pleaded  in 
like  manner  to  the  second  count  of  the  declaration. 

"The  plaintiffs  demur  to  the  fourth,  fifth,  sixth,  seventh, 
eighth,  eleventh,  twelfth,  and  last  pleas,  assigning  certain  causes 
of  special  demurrer  to  each ;  and,  the  defendant  having  joined  in 
demurrer,  the  first  question  arises  on  the  validity  of  those  pleas. 

"The  fourth  plea,  which  is  pleaded  only  to  *  the  not  shoring  or 
propping  up  the  wails,  or  taking  other  reasonable  or  proper  pre- 
cautions to  support  or  secure  the  vault  or  cellar  of  the  plaintiffs, 
so  as  to  prevent  the  same  from  being  weakened,'  we  hold  to  be 
bad,  on  two  grounds : — In  the  first  place,  the  traverse  contained 
in  that  plea  is  not  the  traverse  of  any  allegation  to  be  found  in 
the  first  count  of  the  declaration.  The  ground  of  action  on 
which  the  plaintiffs  rely  in  that  count,  is,  their  right  to  the  foun- 
dations on  which  their  vault  rested ;  not  any  duty  or  obligation  of 
the  defendant  to  prop  or  shore  up  the  plaintiffs'  vault,  or  to  take 
due  and  proper  precautions  in  pulling  down  his  vault.  When, 
therefore,  the  defendant  traverses  the  existence  of  such  duty  or 
obligation,  he  traverses  that  which  is  not  alleged  by  the  plaintiffs; 
who  only  mention  the  want  of  propping  and  shoring  up,  and  the 
want  of  proper  precaution  by  the  defendant,  as  the  description 
of  the  mode  or  means  by  which  the  injury  to  them  was  occa- 
sioned. And  the  second  objection  to  this  plea  appears  to  us  to  be 
this — that  it  raises  an  issue  of  law,  and  nothing  else,  for  the  con- 
sideration of  the  jury,  viz.,  whether  any  duty  or  obligation 
was  cast  upon  the  defendant  by  law  or  otherwise.  A  jury  might, 
indeed,  try  whether  there  was  any  duty  of  that  nature  arising 
from  usage  or  contract ;  for,  the  existence  of  any  such  duty  is 
a  mere  question  of  fact ;  but  they  cannot  try  whether  there  is  any 
such  duty  or  obligation  cast  upon  him  by  law,  for  that  is  a 
question  to  be  determined  only  by  the  Court,  and  not  by  the  jury. 

"On  the  same  grounds,  and  Eor  tin-  same  reasons,  w  ■  hold  the 
fifth  plea  to  be  bad  in  law. 
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"As  to  the  sixth,  plea  of  the  defendant,  it  appears  to  us 
to  be  bad  also  upon  two  grounds  : — First,  it  is  a  plea  which  con- 
fesses without  avoiding  that  part  of  the  charge  in  the  first  count 
to  which  it  professes  to  be  an  answer.  This  plea  is  pleaded,  not 
as  any  answer  to  the  right  claimed  in  the  declaration,  but  to  that 
which  is  alleged,  in  the  first  count  as  a  necessary  and  immediate 
consequence  from  the  wrongful  act  of  the  defendant;  that  is,  it  is 
pleaded  to  part  of  the  special  damage  alleged  to  have  followed 
from  the  weakening  of  the  plaintiffs'  vault  or  cellar.  But,  if  the 
vault  or  cellar  of  the  plaintiffs  has  been  weakened  in  its  walls  or 
foundations  by  the  wrongful  act  of  the  defendant,  it  is  no 
avoidance  of  the  plaintiffs'  right  of  action,  as  it  appears  to 
us,  that  the  timber,  bricks,  or  materials  that  fell  upon  the 
vault  or  cellar  in  its  weakened  state,  were  not  the  property  of  the 
defendant,  or  were  not  thrown  there  by  his  carelessness  or 
negligence;  but  that  the  defendant  is  equally  liable  to  answer  for 
the  injury,  in  whomsoever  the  property  of  those  materials  may 
be,  and  whether  they  were  placed  there  by  the  act  of  the  defen- 
dant or  of  any  other  person.  The  plaintiffs  have  alleged  in  their 
declaration,  that,  but  for  the  wrongful  act  of  the  defendant,  and 
the  weakened  state  of  the  walls,  '  and  no  other  account/  was  the 
vault  unable  to  bear  or  resist  the  weight  and  pressure  of  the 
timber,  &c.  The  defendant,  therefore,  is  the  proximate  cause  of 
this  damage,  and  appears  to  us  to  be  answerable  for  it.  And  we 
think  this  plea  is  further  bad,  because  it  denies  an  obligation  in 
law,  and,  still  further,  an  obligation  which  has  not  even  been 
alleged  in  the  declaration. 

"The  seventh  plea  is  pleaded  to  the  whole  of  the  first  count  of 
the  declaration.  If,  therefore,  professing  to  give  an  answer  to 
the  whole,  it  omits  any  material  part,  it  is  bad.  Now,  the  first 
count  of  the  declaration  is  founded  on  the  alleged  wrongful  act  of 
the  defendant,  not  only  in  pulling  down  the  vaults  and  walls  of 
the  defendant,  but  also  in  digging  the  earth  and  disturbing  the 
foundations  of  the  vault  or  cellar  of  the  plaintiffs ;  and  to  this 
cause  of  action,  though  confessed  by  the  plea,  there  is  no  matter 
of  avoidance  pleaded  in  bar. 

"The  remaining  pleas  to  which  the  plaintiffs  have  demurred 
apply  themselves  to  the  last  count  of  the  declaration.  And 
of  these  we  think  the  eighth  plea  cannot  be  supported,  inasmuch 
as  it  traverses  a  matter  of  law.  It  is  pleaded  as  to  so  much  of 
the  last  count  as  relates  to  the  defendant  not  having  given  to  the 
g.  26 
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Negligeooe     plaintiffs  due  and  reasonable  notice  of  his  intention  to  pull  down 

in  fitct-        his  walls.     The  allegation  in  this  plea,  that  he  was  not  bound  by 

".v;       law  or  otherwise,  nor  was  there  any  duty,  liability,  or  obligation 

imposed  on  him   by  law  or  otherwise,  to  give  any  notice  of  his 

intention  to  the  plaintiffs,  appears  to  us  to  raise  a  direct  question 

of  law  upon  an  issue  joined  on  that  plea. 

"  The  eleventh  plea,  which  is  pleaded  to  so  much  of  the  second 
count  as  alleges  it  to  have  been  the  duty  of  the  defendant  to  have 
taken  due  and  reasonable  precautions  about  the  pulling  down  his 
walls,  we  hold  to  be  bad  for  the  same  reason  as  the  last,  viz.,  that 
it  raises  an  i<sue  of  law  instead  of  an  issue  of  fact,  for  the  jury. 

"  The  twelfth  plea  falls  altogether  within  the  same  consideration 
as  the  sixth,  and  is  bad  for  the  same  reason. 

"  The  last  plea,  to  the  second  count  of  the  declaration,  is  bad 
for  the  same  reason  as  the  seventh  plea,  which  is  pleaded  to  a 
similar  part  of  the  first  count,  and  sets  up  precisely  the  same 
defence. 

"  But  the  defendant  contends,  that,  admitting  the  pleas  to  be 
bad,  the  plaintiffs  have  shown  no  sufficient  ground  of  action, 
either  in  the  first  or  second  count  of  their  declaration. 

"  The  first  count  rests  upon  a  precise  and  distinct  allegation 
that  the  vault  or  cellar  of  the  plaintiffs  was  of  right  supported  by 
parts  of  the  adjoining  walls,  and  that  the  plaintiffs  were  of  right 
entitled  to  have  them  so  supported,  and  that  there  were  certain 
foundations  for  supporting  those  vaults,  which  the  plaintiffs  ought 
to  enjoy  ;  and  the  count  then  proceeds  to  allege,  as  part  of  the 
gravamen,  that  the  defendant  wrongfully  dug  the  earth  and  dis- 
turbed the  foundations,  without  taking  due  and  proper  precautions 
to  prevent  the  foundations  from  being  weakened.  And  we  think, 
without  entering  into  the  examination  of  the  several  cases  cited 
by  the  plaintiff-;,  this  count  contains  a  clear  and  substantive 
ground  of  action,  viz.,  that  of  negligence  and  carelessness  in  the 
exi  the  defendant's  rights,  by  means  whereof  the  plaintiffs' 

rights  were  injured  ;  and  that  if  the  defendant  meant  to  object 
that  the  plaintiffs'  right  and  title  was  not  alleged  with  sufficient 
certainty,  In-  ought  to  have  demurred  specially  to  the  declaration, 
instead  of  pleading  over. 

"  With  respi  ci  to  the  second  count  of  the  declaration,  the  right 
of  action,  e  in   that  count,  appears  in  one  respect  more 

doubtful.  There  is  no  allegation  in  this  count  of  any  right  of 
easement  in  alieno  solo,  which  forms  the  ground  of  the  plaintiffs' 
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action  in  the  first  count.  And,  as  to  the  allegation,  that  it  was 
the  duty  of  the  defendant  to  give  notice  to  the  plaintiffs  of  his 
intention  to  pull  down  his  wall,  if  he  did  not  shore  it  up  himself, 
it  is  objected,  and  we  think  with  considerable  weight,  that  no 
such  obligation  results,  as  an  inference  of  law,  from  the  mere 
■circumstance  of  the  juxtaposition  of  the  walls  of  the  defendant 
and  the  plaintiffs.  But  we  think  ourselves  not  called  upon,  on 
the  present  occasion,  to  decide  this  question  ;  for  the  count  goes 
on  to  allege  that  it  was  also  the  duty  of  the  defendant  to  use  due 
care  and  skill,  and  take  due,  reasonable,  and  proper  precautions, 
in  pulling  down  his  walls  adjoining  to  the  plaintiffs'  vault;  so 
that,  for  want  of  such  care,  skill,  and  precaution,  the  plaintiffs' 
vault  might  not  be  injured  ;  and  we  think  that  duty  is  clearly  im- 
posed by  law  ;  and  that  a  breach  which  alleges  that  the  defendant 
conducted  himself  so  carelessly,  negligently,  and  unskilfully,  in 
pulling  down  his  walls,  as  by  reason  thereof  to  injure  the  plain- 
tiffs' wall,  is  well  assigned  ;  and  that,  inasmuch  as  this  latter 
allegation  of  duty  is  severable  from  the  former,  it  states  a  good 
ground  of  action. 

"  Upon  the  whole,  therefore,  we  think  the  plaintiffs  are  en- 
titled to  judgment  on  the  demurrers  filed  to  the  several  pleas  of 
the  defendant." 

Since  the  first  edition  of  this  work  was  published,  the  judg-  Chadwick  v. 
ment  of  the  Court  of  Common  Pleas  in  the  case  of  Trower  v.  rou 
Chadicick  has  been  reversed  in  the  Exchequer  Chamber  (a). 
That  Court  was  decidedly  of:  opinion  that  a  man  was  under  no 
obligation  towards  his  neighbour  to  use  any  care  in  dealing  with 
his  own  property,  where  he  had  no  notice  of  the  existence  on  his 
neighbour's  land  of  structures  which  might  be  injured  by  acts 
done  on  his  own  ;  and  the  Court  certainly  did  not  say  anything 
to  indicate  that  any  such  obligation  would  exist  by  law  if  notice 
had  been  given.  The  judgment  of  the  Court  (b)  was  delivered 
by  Parke,  B.,  as  follows  : — 

"We  are  unanimously  of  opinion  that  the  judgment  of  the 
Court  below  must  be  reversed.  The  question  arises  upon  the 
second  count  of  the  declaration,  which  states  that  the  plaintiffs 
were  possessed  of  a  certain  vault  and  of  certain  wine  therein,  and 
that  the  defendant  was  about  to  pull  down  and  did  pull  down  and 


(a)  1S39,  6  Bing.  N.  C.  1 ;   S.  C,  8 
Scott,  1. 

(b)  Parke,  B.,  Patteson,  J.,  Williams, 


J.,     Gurney,    Bi,     Coleridge,    J.,     and 
Maule,  B. 
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|  .  rate  certain  other  vaults  and  walls  next  adjoining  the  vault 
of  the  plaintiffs  :  the  count  then  goes  on  to  state  that  thereupon 
it  became  and  was  the  duty  of  the  defendant,  in  the  event  of  his 
not  shoring  up  or  protecting  the  plaintiffs'  walls,  to  give  due  and 
reasonable  notice  to  the  plaintiffs  of  his,  the  defendant's,  intention 
to  pull  down  his  vaults  and  walls,  before  the  defendant  prostrated 
and  removed  the  same,  so  as  to  enable  the  plaintiffs  to  protect 
themselves.  It  then  goes  on  to  allege  another  duty  in  the  defen- 
dant, viz.,  to  use  due  care  and  skill,  and  take  due,  reasonable,  and 
proper  precautions  in  aud  about  the  pulling  down  and  prostrating 
and  removing  the  said  vaults,  &e.,  so  adjoining  the  plaintiffs' 
vault,  so  that,  for  want  of  such  care,  skill,  and  precaution,  the 
plaintiffs'  vault  and  its  contents  might  not  be  damaged  or  de- 
stroyed or  the  plaintiffs  be  injured  in  respect  thereof ;  and  it  then 
proceeds  to  allege  as  a  breach  that  the  defendant  wrongfully  and 
injuriously  pulled  down,  prostrated,  and  destroyed  the  vaults,  &c, 
so  adjoining  the  plaintiffs5  vault,  without  giving  them  due  or 
reasonable  or  other  notice  of  his,  the  defendant's,  intention  so  to 
do,  according  to  his  said  duty  in  that  behalf,  although  the  defen- 
dant did  not  shore  up  or  protect  the  plaintiffs'  vault,  and  the 
defendant  did  not  nor  would  use  due  care  or  skill,  or  take  due, 
reasonable,  or  proper  precautions  in  or  about  the  pulling  down  or 
prostrating  or  removing  the  vaults,  &c,  so  adjoining  the  plain- 
tiffs' vault,  upon  that  occasion,  according  to  his  said  duty.  Aud 
a  general  verdict  has  been  found  for  the  plaintiffs,  with  general 
damages. 

"  The  plaintiffs  do  not  in  this  count  allege  any  right  to  have 
their  vault  supported  by  the  vaults  or  walls  of  the  defendant ; 
therefore  no  right  of  theirs  has  been  injured  by  the  act  of  the 
defendant.  The  duty  to  give  notice  is  charged  as  one  arising 
from  the  contiguity  of  the  defendant's  vault  to  that  of  the  plain- 
tiffs. No  doubt  can  be  entertained  as  to  the  opinion  of  the 
Court  of  Common  Pleas  upon  this  questiou.  The  Lord  Chief 
Justice,  in  delivering  the  judgment  of  the  Court,  says  :  '  There  is 
no  allegation  in  this  count  of  any  right  of  easement  in  alieuo 
solo,  which  forms  the  ground  of  the  plaintiffs'  action  in  the  first 
count.  And,  as  to  the  allegation  that  it  was  the  duty  of  the 
defendant  to  L'ive  notice  to  the  plaintiffs  oi  his  intention  to  pull 
down  his  wall,  if  he  did  not  shore  it  up  himself, it  is  objected,  and 
u-e  think  with  considerable  weight,  that  no  such  obligation  results, 
as  an  infer  nee  of  law,  from  the  mere  circumstance  of  the  juxta- 


Troicer. 


RIGHT    TO    SUPPORT    FROM    SOIL    AND    HOUSES.  389 

position  of  the  walls  of  the  defendant  and  the  plaintiffs.'     We      Xegliger.ee 
also  think  it  is  impossible  to  say  that  under  such  circumstances        in  fact- 
the  law  imposes  upon  a  party  any  duty  to  give  his  neighbour*    Ohadwick  v. 
notice.     We  are  inclined  to  think  that  the  second  count  of  the 
declaration   has   made  the  breach  of  this  supposed  duty  a  sub- 
stantive ground  for  damage  :  and  the  probability  is,  that  the  main 
damage  did  result  from  the  want  of  notice  ;  for  it  is  obvious,  that 
if  notice  had   been   given,  the  plaintiffs  might  have  taken  pre- 
cautions to  strengthen  their  vault.     Inasmuch,  therefore,  as  the 
damages  are  given  generally  upon  the  whole  declaration,  we  think 
the  judgment  must  be  arrested,  and  a  venire  de  novo  awarded. 

"  But,  supposing  that  the  improperly  pulling  down  the  defen- 
dant's vaults  and  walls  may  be  treated  as  the  substantive  cause  of 
action,  and  that  the  second  branch  of  the  argument  that  has  been 
urged  on  the  part  of  the  plaintiffs  is  well  founded  (which  we 
think  it  is  not),  then  the  question  arises,  whether  any  such  duty 
as  that  which  is  alleged  to  have  been  violated  is  by  law  cast  upon 
the  defendant.  The  duty  alleged  to  be  cast  upon  the  defendant 
by  reason  of  the  proximity  of  his  premises  to  those  of  the  plain- 
tiffs, is,  '  to  use  due  care  and  skill,  and  to  take  due,  reasonable, 
and  proper  precautions  in  and  about  the  pulling  down  and  pros- 
trating and  removing  the  said  vaults,  buildings,  and  walls  ad- 
joining the  plaintiffs'  vault,  so  that  for  want  of  such  care,  skill, 
and  precaution,  the  vault  of  the  plaintiffs,  and  the  contents 
thereof,  might  not  be  damaged  or  destroyed  on  that  occasion,  or 
the  plaintiffs  injured  in  respect  thereof; '  and  the  breach  alleged 
is,  '  that  the  defendant  did  not  nor  would  use  due  care  or  skill, 
or  take  due,  reasonable,  or  proper  precaution  in  or  about  the 
pulling  down,  prostrating,  or  removing  the  said  vaults,  buildings, 
or  walls  so  adjoining  the  said  vault  of  the  plaintiffs,  according  to 
his  duty/  The  question  is,  whether  the  law  imposes  upon  the 
defendant  an  obligation  to  take  such  care  in  pulling  down  his 
vaults  and  walls  as  that  the  adjoining  vault  shall  not  be  injured. 
Supposing  that  to  be  so  where  the  party  is  cognizant  of  the 
existence  of  the  vault,  we  are  all  of  opinion  that  no  such  obliga- 
tion can  arise  where  there  is  no  averment  that  the  defendant  had 
notice  of  its  existence  ;  for  one  degree  of  care  would  be  required 
where  no  vault  exists,  but  the  soil  is  left  in  its  natural  and  solid 
state;  another,  where  there  is  a  vault;  and  another  and  still 
greater  degree  of  care  would  be  required  where  the  adjoining 
vault  is  of  a  weak  and  fragile  construction.     How  is  the  defen- 
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dant  to  ascertain  the  precise  degree  of  care  and  caution  the  law- 
requires  of  him,  if  he  has  no  notic  i  of  the  existence  or  of  the 
nature  of  the  structure?  We  think  no  such  obligation  as  that 
alleged  exists  in  the  absence  of  notice.  And,  therefore,  upon 
this  ground  also  we  think  the  count  is  bad;  and  consequently 
there  must  be  a  venire  de  novo." 

The  language  of  Lord  Tenterden  in  Walters  v.  Pf'il  evidently 
applies  to  the  case  of  a  usurpation  having  taken  place,  as  other- 
wise there  could  be  no  necessity  for  shoring;  the  same  observa- 
tion applies  to  Trotoer  v.  Ohadwick  ;  while,  from  the  variety  of 
points  which  combined  to  form  the  judgment  of  the  Court  in 
DuJd  v.  Holme,  it  can  hardly  be  advanced  as  a  decision  upon 
this  precise  point. 

Upon  the  amount  of  caution  required  in  cases  where  no  ease- 
ment exists  depends  the  question,  whether  it  is  the  duty  of  a  party 
intending  to  make  alterations  which  may  affect  his  neighbour's 
premises  to  give  notice  of  his  intention  (a).  If  the  observations 
above  made  [by  the  author]  are  well  founded,  [it  follows  that  no 
such  duty  is  imposed  ;  and  the  judgment  in  error,  in  Troicer  v. 
Chadu'ick  (which  was  given  after  the  publication  of  the  first  edition 
of  this  work),  has  decided  that]  there  is  no  obligation  to  give 
such  notice  (b). 

The  general  rule  of  law  upon  this  subject  is  thus  laid  down  by 
Bracton  : — 

"  Xocumentum  enim  poterit  esse  justum,  et  poterit  esse  inju- 
riosum.  Injuriosum  ubi  quis  fecerit  aliquid  in  suo  in  juste" — contra 
legem  vel  contra  constitutionem,  prohibitus  a  jure.  Si  autem  pro- 
hibere  a  jure  non  possit  ne  faciat,  licet  nocumentum  faciat  et 
damnosum,  tamen  non  erit  injuriosum,  licitum  est  enim  unicuique 
facere  in  suo  quod  damnum  injuriosum  non  eveniet  vicino  "  (c). 

"  An  action  dees  not  lie  for  an  act  not  prohibited  by  law  ;  as  if 
a  lessee  at  will,  by  his  negligence,  burn  his  house,  an  action  on 
the  case  does  not  lie  (at  the  suit  of  the  landlord),  for  the  law  does 
not  punish  him  for  permissive  waste"  (d)  ;  if,  however,  the  fire 
be  transmitted  beyond  the  bounds  of  his  property,  and  communi- 
cate to  the  adjoining  house,  he  would  have  been  liable  at  common 
law  (e). 


(a)  See  Mat  ey  v.  Qoyder  (1829),  t 
Car.  A  P.  161. 

(t)  Chaivxck  v.  Troner  (1889),  C 
Bing.  N.  C.  1  i   E  •,   1.     [See 

Wairbrotker    v.    bury    Rural    Sanitary 


rity  (1880).  37  W.  R.  514.] 
(c)  Lib.  I,  f.  221  a. 
(</)  Countess   of   Shrewsbury's    Case 
(173S  ,  5  Rep.  13  b. 

Turberville  v.  Stampe,  ante,  p.  370. 
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Subject  to  the  restriction  already  mentioned,  that  an  encroach- 
ment must  not  be  removed  with  unnecessary  violence,  there  seems 
nothing  to  take  this  class  of  cases  out  of  the  rule  before  adverted, 
to — "  That  a  party  confining  himself  within  the  limits  of  his  own 
property  may  deal  with  it  as  he  will "  (a).  If  he  dig  a  pit  he  is 
not  bound  to  put  a  fence  round  it  to  keep  trespassers  from  falling 
into  it  (b). 

In  the  later  case  of  Harris  v.  Ryding  (c)  there  had  been  a  Harris  v. 
reservation  of  the  minerals  under  the  land,  and  the  defendant  yi 
removed  them  in  such  a  negligent  manner  that  the  surface  of  the 
earth  fell  in.  In  this  case  it  is  obvious,  and  it  appears  to  have 
been  so  admitted,  that  there  existed  the  natural  right  of  support 
for  the  upper  soil  from  the  soil  beneath  ;  and  therefore  the  entire 
removal  of  the  inferior  strata,  however  done,  would  be  actionable 
if  productive  of  damage  by  withdrawing  that  degree  of  support 
to  which  the  owner  of  the  surface  was  entitled.     It  was  a  clear 


(a)  [This  view  is  supported  by  Gay- 
ford,  App.,  Nicholls,  Resp.  (1854),  9 
Exch.  702,  in  which,  the  plaint  being 
in  part  for  negligently  taking  away  the 
support  of  a  modern  house,  the  judge 
was  held  to  have  misdirected  the  jury 
in  leaving  to  them  the  question  of 
negligence.  In  several  modern  text- 
books, not  including  Wms.  Saund.  (see 
vol.  2,  400,  n.  (a),  of  that  invaluable 
work,  2  Notes  to  Saund.  802),  it  is  laid 
down,  without  further  authority  than 
the  cases  above  distinguished,  by  the 
learned  editors,  that  an  action  is  main- 
tainable against  a  landowner  for  negli- 
gence in  removing  the  support  afforded 
by  his  land  to  the  modern  house  of  his 
neighbour.  This  may  to  some  extent 
be  attributable  to  vagueness  in  the  use 
of  the  relative  term  negligence  (per 
Erie,  C.  J.,  29  L.  J.,  C.  P.  319  ;  Bram- 
well,  B.,  1  H.  &  N.  251;  3  H.  &  N.  318; 
Watson,  B.,  28  L.  J.,  Exch.  250),  of 
which  a  definition  is  given  by  Alderson, 
B.,  in  Blyth  v.  Birmingham  Waterworks 
Company  (1856),  11  Exch.  784;  and 
Willes,  J.,  VaugJtan  v.  Taff  Vale  Rail. 
Co.  (1860),  5  H.  &  N.  687,  688.  It 
should  seem  that,  in  this  class  of  cases, 
if  the  mere  removal  occasions  the  fall, 
the  defendant  is  not  liable,  however 
negligent  may  have  been  the  manner  of 
the  removal, — for  his  act  was  confined 
to  his  own  land ;  but  if  it  was  not  merely 
the  removal  or  omission  to  do  things  to 
prevent  its  effect,  but  the  manner  of 
the  removal,   which    caused    the  fall, 


then  he  is  liable, — for  then  of  necessity 
his  act  must  have  extended  beyond  his 
own  land,  and  the  force  proceeding 
from  it  must  have  entered  the  plaintiff's 
land,  and  actively  created  there  the 
motion  which  produced  the  fall.] 

(b)  1  Roll.  Abr.  88,  pi.  4;  fully  sup- 
ported in  Jo<-din  v.  Crump  (1811),  8  M. 
&  W.  788 ;  [but  qualified  by  Barnes  v. 
Ward  (1850),  9  C.  B.  392,  to  the  extent 
that  if  the  pit  abuts  on  a  highway  and 
renders  the  highway  dangerous  to  per- 
sons passing  along  it  wkh  ordinary 
care,  then  the  occupier  is  bound  to 
fence  it.  Cf.  Stone  v.  Jackson  (1855), 
16  C.  B.  199;  Hurst  v.  Taylor  (1885), 
L.  R.  14  Q.  B.  Div.  918.  This  is  on 
the  ground  that  such  pit  is  a  public 
nuisance,  interfering  with  the  use  of 
the  way.  But  if  the  pit  or  other  exca- 
vation be  not  substantially  adjacent  to 
the  way,  there  is  no  obligation  to  fence 
it,  and  no  action  is  maintainable  against 
the  owner  of  the  laud,  if  a  person  acci- 
dentally or  otherwise  straying  off  the 
way  falls  into  the  pit :  Hardcastle  v. 
South  Yorkshire  Railway,  §"c.  Company 
(1859),  4  H.  &  N.  67;  Hounsell  v.  Smyth 
(1860),  7  C.  B.,  N.  S.  731 ;  S.  C,  29  L. 
J.,  C.  P.  203.  As  to  the  responsibility 
of  an  oocupier  of  premises  for  injuries 
occasioned  by  the  defective  state  of 
the  premises  to  persons  there  with  his 
leave,  the  reader  is  referred  to  the 
text -books  dealing  with  the  general 
subject  of  Negligence.] 

(c)  1839,  6  M.  &  W.  60. 
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violation  of  the  duty  of  the  subjacent  owner  to  Jo  no  act  whereby 
the  enjoyment  of  the  Barface  could  be  interfered  with  (o). 

The  seeming  exception  to  this  rule,  arising  from  the  prohibi- 
tion to  use  dangerous  instruments  or  animals  for  the  protection 
of  premises  without  notice,  depends  upon  the  principle,  that  a 
man  shall  not  do  that  indirectly  which  he  cannot  do  directly;  and 
as  such  means  of  offence  would  be  calculated  to  do  more  injury 
than  he  would  be  justified  in  using  to  defend  his  possession 
against  trespassers,  he  shall  not  be  allowed  to  do  so  unless  he 
gives  such  notice  as  makes  the  party  fully  aware  of  the  danger 
he  is  rushiug  upon,  and  the  damage  sustained  by  him  clearly  the 
consequence  of  his  own  act  (l>). 


Public 
officers 


The  cases  in  which  parties  acting  in  a  public  capacity,  and 
under  the  limited  authority  conferred  by  their  office,  have  been 
held  liable  for  the  injurious  consequences  of  their  want  of  care, 
do  not  afford  r.ny  authority  upon  this  subject  (<■).  Whether  they 
are  liable  for  not  taking  due  and  proper  precautions  iu  doing  the 
acts  they  are  authorized  to  do,  or  liable  only  if  they  have  not 
acted  to  the  best  of  their  skill  and  judgmeut,  the  principles 
already  adverted  to  do  not  appear  to  apply  to  them, 
v.  Eird.  In  the  case  of  Jones  v.  Bird  (d),  an  action  was  brought  against 
the  Commissioners  of  Sewers  for  negligently  making  sewers  near 


See  the  account  of  this  case  given 
by  the  Court  iu  Humphries  v,   B 
(1848),  12  Q.  B.  739.] 

(fe)   [See  the   judgments  in  Deane  v. 
n   (1817),  7  Taunt.  489  ,  Ilott  v. 
B20),  3  B.  &  A.  30 ;  ; 
Holbwk    (1828),    4    Bing.   635.     It    is 
legal   to   set  a  spring-gun   or   a 
man-trap    except    at    night    and    in    a 
dwelling-house  :   24  &  25   Vict.  c.  100, 
b.  31.     As  to   the   responsibility  of   a 
person    bringing    "  water,     stench,     or 
tilth  "    on    to    his    land    for    all    conse- 
quences  arising    from   i's   escape,    see 
FUtch  L86I    ,    L.    K.    1 

Exch.  2G5;  1  Smith,  L.  C,  LOth  ed., 
p  7V'.'  ;  and  Pollock  on  Torts,  ed.  5,  p 
166. 

(r)  [8i  W    Iryeh  (1856), 

23  Bear.  225  ;  S.C    26  L.  J.,  CI  an.  300.] 
(>)    L622,  5   B.    A    A    837.     [This  and 
the  tv.  i-cs   mentioned   in   the 

text  w  11  suffice  t<>  illustrate  the  dis- 
tinction pointed  out  by  the  learned 
aahor.  For  more  recent  authorities 
npon  th«  subject,  see  Whitehouse  v. 
.  I<„  N.  S.  765  ; 
Ruck  v.    Williams  [1868),   8   U.    A    N. 


308,  and  the  cases  there  cited  ;    South- 
ampton  and  7:<':< 

ton  (1858),  8 
E.  &  B.  feOl;  Metcalfe  v.  Hetheringtm 
(Cam.  Scac.)  (1860),  5  II.  4  N.  719; 
»<  Counties  Rail.  Co. 
(1846),  3  C.  B.  229;  Vaughan  v.  Tajf 
C-:  (Cam.  Scac.)  (ls60),  5 
H.  &  N.  679;  Cowley  v.  Mayor,  ,\c 
of  Sunderland  (1861),  6  H.  &  N.  565j 
Whitehouse  v.  II  .  y. 

ny   (1*57).   27   L.  J.,  Exch.    25  ; 
I   v.    The  ;>7.  Helens    Can,: 
vny  (1858),  2  H.  &  N.  840; 
Western    Railway   of  Canada   v.   Brail 
(  8«3),  1  Moo.  P.  C,  X.  8.    LOlj   Mers-y 
ees  v.  Uibbs  (1864),  L.  R.  1 
H.    L.   99  ;    Hammersmith   Rail.   Co.  v. 
I  Lfc-68),  L.  B.  l  B.  L.  171;  Smith 
v.  L.  and  8.-W.  R.  (1870),  L.  It.  6  C.  P. 
11;   Dunn  v.  Birmingham  Canal  Com- 
pony  (1872),  L.  K.  8  Q.  B.  42  ;    T 
v.  I. ..  /(.,  and  8.  C  R.  (1883),  L.  K.  25 
Oh.  D.  123  ;   Evans  v.  Manchester,  Shef- 
.  I '  .  |  L887), 
L.  H.  86  Oh.  I).  626;  Fairbrother ▼.  Burfl 
Rural   Sanitary   Authority    (1889),   37 
W.  K.  54  k] 
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the    plaintiff's    house?,    whereby    the    foundations    thereof    were   Negligence  in 
-weakened,  and  the  walls  fell  down.     It  appeared  that  the  sewer,    ,':xe''c'se  .of* 

1  r  '    limited  right. 

which  it  was  necessary  to  repair,  ran  immediately  adioininsr  the 

l    •    *•«>     i  •./  i.      i       c     u-  ii-  °         .    Jones  y.  Bird. 

plamtirr  s  houses,  with  a  stack  or  chimneys  belonging  to  one  of 

•the  houses  resting  upon  the  arch  of  it.  Being  necessary  to  re- 
build this  arch,  the  defendants,  to  support  the  chimneys,  placed 
under  them  a  transum  and  two  upright  posts  :  the  chimneys  fell, 
and,  in  consequence  of  their  fall,  the  houses  fell  also.  Contra- 
dictory evidence  was  given  as  to  whether  proper  care  was  taken 
in  supplying  the  place  of  the  arch.  It  further  appeared  that  there 
was  no  specific  notice  given  to  the  owner  of  the  house  to  which 
the  chimneys  belonged  of  the  danger  in  which  they  would  be 
.placed.  But  a  general  notice  was  given  to  the  inhabitants  of  the 
houses  that  the  sewer  was  repairing;  the  jury  having  found  a 
verdict  for  the  plaintiff,  under  the  direction  of  the  Chief  Justice, 
a  rule  was  obtained  for  a  new  trial,  which  was  afterwards  dis- 
charged, the  Court  holding  "  That  the  Commissioners  of  Sewers 
and  agents,  when  repairing  sewers  in  the  neighbourhood  of  houses, 
were  bound  to  take  all  proper  precaution  for  their  security  ;  and 
that  one  question  for  the  jury  to  consider  was,  whether  shoring 
>up  was  a  proper  precaution,  and  whether  it  had  been  omitted.  I 
also  told  them,"  continued  Abbott,  C.  J.,  u  that,  even  if  they  were 
•of  opinion  that  the  stack  of  chimneys  could  not,  by  any  shoring 
up  whatsoever,  have  been  prevented  from  falling,  still  it  was  the 
duty  of  the  defendants,  if  they  thought  so,  to  give  specific  notice 
of  the  danger  to  the  owner ;  and  that,  if  they  did  not  do  so,  they 
were  responsible."     "  As  to  the  merits  of  the  case,"  said  Bayley, 

•  J.,  "it  is  contended  that  the  defendants  are  protected,  if  they 
acted  bona  fide,  and  to  the  best  of  their  skill  and  judgment.  But 
that  is  not  enough  ;  they  are  bound  to  conduct  themselves  in  a 
skilful  manner,  and  the  question  was  most  properly  left  to  the 
jury  to  say,  whether  the  defendants  had  done  all  that  any  skilful 
person  could  reasonably  be  required  to  do  in  such  a  case"  (a). 

In  the  case  of  The  King  v.  Commissioners  of  Sewers  for  the   Uemv.Pagham 
Levels  of  Pagham  (b),  it  was   held   that,  where  commissioners  of   Comrms- 
sewers,  acting  bona  fide  for  the  benefit  of  the  levels  for  which  they 
were  appointed,  directed  certain  defences  against  the  inroads  of 
the  sea,  which  caused  it  to  flow  with  greater  violence  against  and 
injure  the  adjoining  land  not  within  the  levels,  they  could  not  be 

(a)    [Drew    v.    New    River    Company  (b)   1828,   8  B.  &  C.  35.=)  ;     [S.  C,  2 

•  (1834),  6  Car.  &  Payne,  754.]  Man.  &  It;. .  4GS ;   32  R.  Li.  406.J 


194 


PARTICULAE    EASEMENTS. 


L-. :  v.  Pagham 
sioners. 


Negligence  in  compelled  to  make  compensation  to  the  owner  of  it,  or  to  erect 
limita^riKht  new  wor^s  f°r  his  protection.  "  I  am  of  opinion/'  said  Lord 
Tenterden,  "that  the  only  safe  rule  to  lay  down  is  this,  that  each 
landowner  for  himself,  or  the  commissioners  acting  for  several 
landowners,  may  erect  such  defences  for  the  land  under  their  care 
as  the  necessity  of  the  case  requires,  leaving  it  to  others,  in  like 
manner,  to  protect  themselves  against  the  common  enemy  "  (a). 

"  It  seems  to  me,"  said  Bayley,  J.,  "  that  every  landowner  ex- 
posed to  the  inroads  of  the  sea  has  a  right  to  protect  himself,  and 
is  justified  in  making  and  erecting  such  works  as  are  necessary 
for  that  purpose;  and  the  commissioners  may  erect  such  defences 
as  are  necessary  for  the  land  intrusted  to  their  superintendence. 
If,  indeed,  they  made  unnecessary  or  improper  works,  not  with  a 
view  to  the  protection  of  the  level,  but  with  a  malevolent  inten- 
tion to  injure  the  owner  of  other  lauds,  they  would  be  amenable 
to  punishment  by  criminal  information  or  indictment  for  an  abuse 
of  the  powers  vested  in  them.  But  if  they  act  bona  fide,  doing  no 
more  than  they  honestly  think  necessary  for  the  protection  of  the 
level,  their  acts  are  justifiable,  and  those  who  sustain  damage 
therefrom  must  protect  themselves.  If  a  man  sustains  damage 
by  the  wrongful  act  of  another,  he  is  entitled  to  a  remedy  ;  but  to 
give  him  that  title  these  two  things  must  concur — damage  to 
himself,  and  a  wrong  committed  by  the  other.  That  he  has 
sustained  damage  is  not  of  itself  sufficient.  Here  the  party  may 
have  sustained  damage,  but  the  commissioners  have  done  no  wrong. 
The  right  which  each  landowner  has,  is  to  protect  himself,  not 
to  be  protected  by  his  neighbours.  To  that  right  no  injury  has 
been  done,  nor  can  any  wrongful  act  be  charged  against  the 
commissioners." 

The  civil  law  recognized  the  same  distinction  between  acts  of 
self-defence  and  ordinary  acts  in  the  use  of  property  (b). 

In  this  case  it  was  in  fact  held,  that  the  commissioners  had, 
with  respect  to  making  defences  against  the  sea,  the  same  right  as 
the  owner  of  the  laud ;  and,  that  as  every  owner  has,  as  incident 


Civil  law. 


(a)  [See  Smith  v.  Kmriek  (1849),  7 
C.  B.  515.] 

(I)  Idem  Labeo  ait,  &i  vicinus  tinmen 
(am)  torrentem  averterit,  ne  aqua  ad 
euni  perreuiat,et  hoc  inodoeit  effectum 
ut  viciuo  noceatur,  agi  cum  eo  aqua) 
pluvia-  arcendas,  nou  possp,  aqasm  euim 
arcere,  hoc  est,  curare  ne  iijtlunt  ;  qoaa 
eeuteutia  verior  6Bt,  ei  modo  uou  hoc 


animo  fecit  ut  tibi  nbceat,  Bed  ne  flibi 
noceat. — Dig.  39,  3,  2,  §  9,  de  aq.  et  aq. 
pi.  arc. 

Aggeres  juxta  flumina  in  privato 
facti,  in  arbitrium  aquaj  pluvia)  ar- 
ceuda)  veuiunt,  etiamai  trans  tinmen 
DOCeant  ;  ita  ei  memoria  eorum  estet, 
et   si    fieri    non    debuerunt. — Ibid.   39, 
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to  the  property,  the  right  of  doing  whatever  may  be  requisite  for   Negligence  in 

its  protection  from  the  incursions  of  the  sea,  they  were  not  liable  ,fx®rci,8e  ?f ,a 
....  l-j-  .  limited  right. 
for   the  injury   resulting  from    the  erection   of    such    defensive   

works. 

In  the  later  case  of  The  Grocers'  Company  v.  Donne  (a),  the 
same  principles  were  recognized. 

Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Court  of  C.  P., 
said  :  "  But  the  question  is,  whether  the  facts  found  upon  this 
award  bring  the  case  within  the  terms  of  the  declaration.  The 
cause  having  been  referred,  and  the  arbitrator  having  stated  the 
facts  for  the  opinion  of  the  Court,  we  must  see  whether  or  not 
the  facts  so  found  raise  the  duty  set  up  by  the  plaintiffs  in  their 
declaration.  The  declaration  states  that  the  commissioners 
wrongfully  and  injuriously  did  make,  cut  and  dig  a  certain  shaft, 
sewer,  gutter  and  ditch,  near  unto  an  ancient  messuage  and 
premises  in  possession  of  the  plaintiffs,  and  did  unskilfully, 
wrongfully  and  improperly  make,  cut  and  dig  the  said  shaft, 
sewer,  gutter  and  ditch,  so  being  near  unto  the  said  ancient 
messuage  and  premises  of  the  plaintiffs  as  aforesaid,  and  did  also 
make,  cut  and  dig  the  said  shaft,  gutter,  sewer  and  ditch,  without 
shoring  up,  propping  or  duly  securing  the  said  messuage  and 
premises,  or  the  earth  and  subsoil  supporting  the  walls  of  the 
said  ancient  messuage  and  premises  of  the  plaintiffs  as  aforesaid, 
in  order  to  prevent  the  same  from  being  injured  by  the  said 
making,  cutting  and  digging  of  the  said  shaft,  sewer,  gutter  and 
ditch  as  aforesaid.  As  to  the  want  of  notice,  the  arbitrator  has 
raised  no  question.  We  must  then  look  at  the  award,  and 
see  whether  or  not  the  commissioners  have  conducted  themselves 
in  an  unskilful,  wrongful,  and  improper  manner  in  the  con- 
struction of  the  sewer  in  question.  The  allegation  of  unskilfulness 
is  negatived  by  the  award,  for  it  expressly  finds  that  the  work 
was  done  in  a  skilful  and  proper  manner.  But  the  question  is, 
whether  the  commissioners  are  to  be  mulcted  in  damages  by 
reason  of  their  having  proceeded  by  a  process  called  tunnelling, 
in  preference  to  open  cutting.  If  the  award  had  found,  that,  in 
the  judgment  of  experienced  men,  no  injury  would  have  resulted 
to  the  plaintiffs,  had  the  commissioners  proceeded  by  open 
cutting,  the  plaintiffs  would  have  been  entitled  to  a  verdict.  But 
the  arbitrator  finds  that  there  was  risk  in  either  way,  though  less 


(a)  1836,  3  Bing.  N.  C.  34;  3  Scott, 
356,  and  cases  there  cited  ;  [and  Stain- 


ton  v.    Woolrych  (1856),  25  Bear. 
26  L.  J.,  Chanc.  300.] 
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from  open  work  than  from  the  other  mode;  and  if  the  com- 
missioners were  bound  to  pursue  that  mode  which  gave  the 
greatest  possible  chance  of  escape  from  injury,  the  verdict  ought 
to  be  entered  for  the  plaintiffs.  But  how  are  we  to  say  that  the 
commissioners  are  to  be  liable  in  daninges,  not  because  they  did 
not  perform  the  work  in  a  skilful,  proper  and  workmanlike 
manner,  but  because  they  did  not  adopt  that  course  which 
afforded  the  utmost  possible  chance  of  averting  danger?  The 
Court  is  not  to  balance  possibilities.  We  are  called  upon  to  pro- 
nounce a  judgment  against  the  commissioners,  because,  had 
another  mode  of  operation  been  resorted  to,  by  some  remote 
possibility  the  damage  of  which  the  plaintiffs  complain  might  not 
have  accrued.  It  seems  to  me  that  the  plaintiffs  can  only  entitle 
themselves  to  a  verdict  by  showing  that  the  injury  would  not  have 
happened  if  the  sewer  had  been  constructed  by  open  cutting  : 
and  consequently  the  verdict  must  be  entered  for  the  defendant." 

"Where,  however,  from  the  situation  of  the  premises,  the  acts 
of  the  party,  though  done  entirely  on  his  own  property,  may  be 
productive  of  injury  to  the  public,  he  is  bound  to  exercise  such  a 
degree  of  care  and  caution  as  shall  prevent  damage  to  persona 
exercising,  on  their  part  also,  reasonable  care  to  avoid  the 
danger  (a).  If,  however,  he  has  used  such  due  caution,  he  will 
not  be  liable  for  injury  arising  from  the  interference  of  a  wrong- 
doer (6). 

Thus  in  Daniels  v.  Potter  and  others  (c),  an  action  was  brought 
for  negligently  permitting  the  flap  of  the  defendants'  cellar  to 
remain  unfastened,  whereby  it  fell  upon  and  broke  the  plaintiff's 
legs.  It  appeared  in  evidence  that  the  flap  was  placed  in  a 
slanting  position,  on  a  projecting  ledge,  about  a  foot  above  the 
pavement.  It  was  not  fastened  in  any  way,  but  merely  leaned 
against  the  window  of  the  defendants'  warehouse  and  the  house 
adjoining.     One  of  the  plaintiff's  witnesses  said,  that  the  passing 


(a)  [It  will  be  seen  that  in  Hard- 
castle  v.  Soutli  Yorkshire  Railway  t  $'c. 
;  <>sf,  p.  401,  the  question  for 
the  jury  was  held  not  to  be  whether 
the  act  was  productive  of  danger  to  the 
public. 

In  the  case  of  a  dangerous  public 
nuisance,  as  an  obstruction  to  a  way 
such  as  renders  it  imjassable  with 
i-afety,  a  perton  who  incurs  the  danger, 
knowing  of  its  existence,  and  suffers 
tiamage,  is  not  prevented  from  recover- 


ing for  the  damage,  if  under  the  cir- 
cumstances it  was  not  inconsistent  with 
common  prudence  to  run  the  risk : 
[1848),  12  Q.  B. 
4:jy  ;    I  v.  North-Eaetern  Rail. 

Co.  (I860),  2  B.  &   S.  106.     As  to  the 
ae  of  contributory  uegligei  co,  see 
1  Smith,  L.  C.,  10th  ed.,  p.  275.] 

(b)  [See  Reedie  v.  London  and  X<>rth. 

.  (1849),  4  Excli.  244.] 

(c)  1830,  4  G.  &    P.   262;    34   It.  K. 
798.    [See  blip,  p.  301,  n.  (b).] 
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of  a  stage  coach  or  heavy  waggon  might  have  the  effect  of  shaking 
it  down.  The  defendants'  witnesses  stated  that  the  flap  was 
pulled  over  by  some  boys  who  were  playing  about;  and  who, 
though  warned  b}'  defendants'  men,  would  not  go  away  ;  and  that 
the  flap  had  been  placed  in  the  same  way  for  many  years,  and 
that  no  accident  had  happened. 

Tindal,  C.  J.,  said:  "The  defendants  were  bound,  in  placing 
the  flap,  to  use  such  precaution  as  would  preserve  it  under 
all  ordinary  circumstances  from  falling  down  ;  but  if  it  was  so 
secured,  and  a  third  person  over  whom  they  had  no  control  came 
and  removed  it,  then  I  think  the  defendants  will  not  be  liable. 
The  plaintiff  says,  that  the  flap  fell  in  consequence  of  the 
negligence  of  the  defendants;  the  defendants'  case  is,  that  it 
was  placed  securely,  and  that  a  wrong-doer  pulled  it  over  on  the 
plaintiff,  and  your  verdict  will  be  for  the  plaintiff  or  defendants, 
according  as  you  believe  the  one  or  the  other  of  these  stories. 
There  is  no  doubt  as  to  the  law  of  the  case.  The  question  for 
your  consideration  will  be,  whether  upon  this  occasion  the 
defendants  and  their  servants  did  use  due  and  ordinary  care  in 
placing  up  this  flap  so  as  to  prevent  any  accident  from  happening. 
It  might  certainly  have  been  secured  by  a  string,  or  by  a  hook, 
or  by  some  person  holding  it,  if  that  were  necessary  to  the 
security  of  it.  A  tradesman  under  such  circumstances  is  not 
bound  to  adopt  the  strictest  means,  but  he  is  bound  to  use  such 
care  as  any  reasonable  man  looking  at  it  would  say  is  sufficient ; 
and  if  he  does  use  such  care  in  the  placing  of  the  flap,  and 
a  wrong- doer  comes  and  displaces  it  from  the  position  in  which  it 
has  been  placed,  it  being  that  in  which  a  careful  man  would  place 
it,  he  will  not  be  answerable  in  an  action,  but  the  party  must  look 
for  compensation  to  such  wrong-doer  who  so  displaced  it." 

The  jury  found  for  the  plaintiff. 

So,  too,  in  Proctor  v.  Harris  (a),  where  the  action  was  brought  Proctor  v. 
against  a  publican  for  leaving  open  a  trap-door  on  the  foot- 
pavement,  in  the  evening,  after  the  lamps  were  lighted.  It 
appeared  that  the  defendant  had,  immediately  before  the  accident 
occurred,  been  lowering  a  butt  of  beer  into  his  cellar  through 
this  very  aperture. 

Tindal,  C.  J.,  in  summing  up,  said  :  "  The  question  is,  whether 
a  proper  degree  of  caution  was  used  by  the  defendant.     He  was 


(a)  1830,  4  C.  &  P.  337  ;  34  R.  E.  810. 
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not  bound  to  resort  to  every  mode  of  security  that  could  be  sur- 
mised, but  be  was  bound  to  use  such  a  degree  of  care  as  would 
prevent  a  reasonable  person,  acting  with  an  ordinary  degree 
of  care,  from  receiving  any  injury.  The  public  have  a  right  to 
walk  along  these  footpaths  with  ordinary  security.  It  may  be 
said,  on  the  one  hand,  that  these  kinds  of  things  must  be,  and 
that  trade  cannot  be  carried  on  without  them  ;  but,  on  the  other 
hand,  it  must  be  understood  that  as  they  are  for  the  private  ad- 
vantage of  the  individual,  he  is  bound  to  take  proper  care,  when 
he  is  using  his  cellar,  to  prevent  injury.  With  respect  to  the 
plaintiff,  you  will  have  to  consider  whether  there  was  so  little  care 
and  caution  on  his  part,  that  he  was  himself  guilty  of  negligence 
in  running  into  the  danger.  If  there  had  been  sufficient  light, 
most  likely  it  would  have  prevented  him  from  falling  in.  A  more 
infirm  person  might  have  sustained  a  greater  injury  than  it 
appears  the  plaintiff  has  received.  The  question  is,  whether  you 
think  this  flap  was  in  the  nature  of  a  nuisance,  used  in  the 
manner  it  was,  and  whether,  looking  to  all  the  circumstances,  the 
plaintiff  fell  in,  owing  to  the  negligence  and  carelessness  of  the 
defendant,  in  not  sufficiently  protecting  the  place  at  this  hour, 
being  after  dark.  If  you  think  so,  you  will  find  for  the  plaintiff. 
But  if  you  think  that  the  plaintiff  did  not  himself  use  due 
caution  in  the  matter,  then  you  will  give  your  verdict  for  the 
defendant  "  (o). 

[A  similar  question  arose  in  Barnes  v.  Ward  (h).  There,  a 
woman  in  walking  after  dark  along  an  immemorial  public  foot- 
way, met  with  her  death  by  falling  down  an  open  unrailed  area, 
of  which  the  defendant  was  in  possession.  The  area  abutted  on 
the  way,  and  was  made  by  the  defendant  for  a  house  then  in  the 
course  of  erection  by  him.  Tlie  action  was  brought  under 
9  &  10  Viet.  c.  93,  by  the  administrator  of  the  deceased,  for 
negligence,  on  the  part  of  the  defendant,  in  not  having  fenced  or 
railed  in  the  area.  At  the  trial,  the  jury,  having  been  directed 
that,  if  there  was  a  public  way  abutting  on  the  area  and  it  would 
be  dangt  :  persona  passing  unless  fenced,  or  a  public  way 

so  near  that  it  would  produce  danger  to  the  public  unless  fenced, 
the  defendant  would  be  liable,  nnl<  scident  was  occasioned 

by  want  of  ordinary  caution  on  the  part  of  the  deceased, — gave  a 
verdict  for   the  plaintiff.     The  defendant  moved,  on  points  rc- 


(<i)   [There  was  a  similar  direction  to 
the  jury  in  WitherSey  v.  licjent's  Canal 


Company  (1862  .  L2  C.  B.,  N.  S.  2. J 

(b)   lbM,  (J  C.  B.  392. 
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[served,  for  a  nonsuit,  and  also  in  arrest  of  judgment,  and  obtained 
a  rule  to  show  cause.  On  cause  being  shown,  the  Court,  after 
taking  time  to  consider  their  judgment,  discharged  the  rule; 
and  Maule,  J.,  delivering  the  judgment,  said  as  follows  :  "  On 
the  part  of  the  defendant,  it  was  argued,  that  no  use  which 
a  man  chooses  to  make  of  his  own  property  can  amount  to  a 
nuisance  to  a  public  or  private  right,  unless  it  in  some  way  inter- 
feres with  the  lawful  enjoyment  of  that  right  :  that,  in  the  present 
case,  the  excavation  of  the  area  in  no  manner  interfered  with  the 
way  itself,  or  was  in  any  sense  hurtful  or  perilous  to  those  who 
confined  themselves  to  the  lawful  enjoyment  of  the  right  of  way ; 
and  that  it  was  only  to  those  who,  like  the  deceased,  committed 
a  trespass,  by  deviating  on  to  the  adjoining  land,  that  the 
existence  of  the  area,  though  not  fenced,  could  be  in  any  degree 
detrimental  or  dangerous. 

"In  support  of  this  view  of  the  subject,  reliance  was  placed  on 
the  case  of  Blyth  v.  Topham  (a),  where  it  was  held  that,  if  A., 
seised  of  a  waste  adjacent  to  a  highway,  digs  a  pit  in  the  waste 
within  thirty-six  feet  of  the  highway,  and  the  mare  of  B.  escapes 
into  the  waste  and  falls  into  the  pit,  and  dies  there  ;  yet  B.  shall 
not  have  an  action  against  A.,  because  the  making  of  the  pit  in 
the  waste,  and  not  in  the  highway,  was  not  any  wrong  to  B.  ;  but 
it  was  the  default  of  B.  himself  that  his  mare  escaped  into  the 
waste.  And,  in  further  support  of  this  doctrine,  a  passage  was 
cited  from  the  judgment  of  Alderson,  B.,  in  Jordin  v.  Crump  (b), 
where  the  case  is  put  of  a  man  who,  passing  in  the  dark  along 
a  footpath,  should  happen  to  fall  into  a  pit  dug  in  the  adjoining 
field,  by  the  owner  of  it.  '  In  such  a  case,'  says  the  learned 
judge  (c),  '  the  party  digging  the  pit  would  be  responsible  for  the 
injury,  if  the  pit  were  dug  across  the  road  ;  but,  if  it  were  only  in 
an  adjacent  field,  the  case  would  be  very  different,  for  the  falling 
into  it  would  be  the  act  of  the  injured  party  himself/  And  as  to 
the  case  of  Coupland  v.  TIardingham,  it  was  not  only  denied  to  be 
law  by  the  counsel  for  the  defendant,  but  it  was  further  argued 
that,  in  that  case, — as  appeared  by  the  original  nisi  prius  record, 
procured  by  Coltman,  J., — as  also  in  Jarvis  v.  Dean,  the  area 
was  in  one  count  alleged  to  be  in  the  highway. 

"But  it  seems  clear  to  us  that,  in  each  of  these  cases,  the  area 
in  question  was  not  parcel  of  the  road,  but  was  an  area  meaut  to 
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(a)  1608,  1  Roll.  Abr.  S8 
158. 


Cro.  Jao.  (b)  1811,  8  M.  &  W.  78a. 

(c)  8  M.  &  W.  788. 
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Negligence  [be  fenced  off  from  it,  in  the  ordinary  way,  by  upright  iron  rails, 

causing  a  t     exclude  the  public  from  it,  in  a  mauner  quite  inconsistent 

r  L"1C  n  a    j     •  i. 

nuisaaoe.  with  the  notion  of  its  being  itself  part  of  the  highway.     And  with 

"  JBanwr.  respect  to  the  case  of  Bhjth  v.  Topham,  and  the  passage  cited 
Ward-  from  the  judgment  in  Jordin  v.  Crump,  it  must  be  observed,  that, 
in  these  instances,  the  existence  of  the  pit  in  the  waste  or  field 
adjoining  the  road,  is  not  said  to  have  been  dangerous  to  the 
persons  or  cattle  of  those  who  passed  along  the  road,  if  ordinary 
caution  were  employed. 

"  In  the  present  case,  the  jury  expressly  found  the  way  to  have 
existed  immemorially  ;  and  they  must  be  taken  to  have  found 
that  the  state  of  the  area  made  the  way  dangerous  for  those 
passing  along  it,  and  that  the  deceased  was  using  ordinary  caution 
in  the  exercise  of  the  right  of  way,  at  the  time  the  accident 
happened. 

"  The  result  is, — considering  that  the  present  case  refers  to  a 
newly-made  excavation  adjoining  an  immemorial  public  way, 
which  rendered  the  way  unsafe  to  those  who  used  it  with  ordinary 
care, — it  appears  to  us,  after  much  consideration,  that  the  defen- 
dant, in  having  made  that  excavation,  was  guilty  of  a  public 
nuisance,  even  though  the  danger  consisted  in  the  risk  of  acci- 
dentally deviating  from  the  road  ;  for  the  danger  thus  created 
may  reasonably  deter  prudent  persons  from  using  the  way,  and 
thus  the  full  enjoyment  of  it  by  the  public  is,  in  effect,  as  much 
impeded  as  in  the  case  of  an  ordinary  nuisance  to  a  highway. 

"  With  regard  to  the  objection,  that  the  deceased  was  a  tres- 
passer on  the  defendant's  land  at  the  time  the  injury  was  sus- 
tained,  it  by  no  means  follows  from  this  circumstance  that  the 

action  cannot  be  maintained.  A  trespasser  is  liable  to  an  action 
for  the  injury  which  he  does  :  but  he  does  not  forfeit  his  right  of 
action  for  an  injury  sustained.  Thus,  in  the  case  of  Bird  v. 
Holhrook  (a),  the  plaintiff  was  a  trespasser,— and,  indeed,  a 
voluntary  one, — but  he  was  held  entitled  to  an  action  for  an 
injury  sustained  in  consequence  of  the  wrongful  act  of  the  defen- 
dant, without  any  want  of  ordinary  caution  on  the  part  of  the 
plaintiff,  although  the  injury  would  not  have  occurred  if  the 
plaintiff  hal  not  trespassed  on  the  defendant's  land.  This 
decision  was  approved  of  in  Lynch  v.  Nurdin  (b),  and  also  in  the 
case  of  Jordin  v.  Crump,  in  which  the  Court,  though  expressing 

(a)1828,4Bing.628;  lM.4P.607j    |       (I)  1841,1  Q.  B.  37  ;  4  P.  &  D.  672. 
29  H.  It.  867. 
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[a  doubt  as  to  whether  the  act  of  the  defendant  in  setting  a      Negligence 
spring-gun  was   illegal,  agreed  that,  if  it  were,  the  fact  of  the      cau8'n.g  a 
plaintiff's  being  a  trespasser  would  be  no  answer  to  the  action.       nuisance. 
For  these  reasons,  we  are  of  opinion  that  the  declaration  in  this 
case  discloses  a  good  cause  of  action." 

"  The   principle   of   the  above  decision,"  said   Martin,  B.,  de-  Ilardcaatlc  v. 
livering  judgment  in  Hardcastle  v.  South   Yorkshire  Rail.,   fyc.   shinR^l' 
Co.  (a),  "was  that  such  an  excavation  was  a  public  nuisance,  and   ^c.  Co. 
that  an  individual  injury  arising  from  such  a  nuisance  was  the 
subject-matter  of  an  action  to  the  party  aggrieved. 

"  When  an  excavation  is  made  adjoining  to  a  public  way,  so 
that  a  person  walking  upon  it  might,  by  making  a  false  step,  or 
being  affected  with  sudden  giddiness,  or,  in  the  case  of  a  horse  or 
carriage-way,  might,  by  the  sudden  starting  of  a  horse,  be  thrown 
into  the  excavation,  it  is  reasonable  that  the  person  making  such 
excavation  should  be  liable  for  the  consequences ;  but  when  the 
excavation  is  made  at  some  distance  from  the  way,  and  the  person 
falling  into  it  would  be  a  trespasser  upon  the  defendant's  land 
before  he  reached  it,  the  case  seems  to  us  to  be  different.  We  do 
not  see  where  the  liability  is  to  stop.  A  man  getting  off  a  road 
on  a  dark  night  and  losing  his  way  may  wander  to  any  extent, 
and  if  the  question  be  for  the  jury,  no  one  could  tell  whether  he 
was  liable  for  the  consequences  of  his  act  upon  his  own  land  or 
not.  We  think  that  the  proper  and  true  test  of  legal  liability  is, 
whether  the  excavation  be  substantially  adjoining  the  way,  and  it 
would  be  very  dangerous  if  it  were  otherwise, — if  in  every  case  it 
was  to  be  left  as  a  fact  to  the  jury  whether  the  excavation  were 
sufficiently  near  to  the  highway  to  be  dangerous. 

"  When  a  man  dedicates  a  way  to  the  public,  there  does  not 
seem  any  just  ground,  in  reason  and  good  sense,  that  he  should 
restrict  himself  in  the  use  of  the  land  adjoining  to  any  extent, 
further  than  that  he  should  not  make  the  use  of  the  way  danger- 
ous to  the  persons  who  are  upon  it  and  using  it;  to  do  so  would 
be  derogating  from  his  grant :  but  he  gives  no  liberty  or  licence 
to  the  persons  using  the  way  to  trespass  upon  his  adjoining 
land.  (&),  and  if  they  in  so  doing  come  to  misfortune,  we  think 
they  must  bear  it,  and  the  owner  of  the  land  is  not  responsible. 
If  fences  are  to  be  put  up,  it  would  seem  more  reasonable  that 

(a)  1S59,  4  H.  &  N.  67.  giving  such   licence   would   not   make 

(b)  Hounsell  v.  Smyth  (1860),  7  C.  B.,       him  responsible. 
N.  S.  731,  shows  that  the  mere  fact  of 

g.  27 
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[they  should  be  put  up  by  those  who  use  the  way,  or  those  who 
are  under  the  obligation  to  repair  it,  than  by  the  person  who 
dedicated  it  to  the  public,  or  his  successors.  As  we  are  clearly 
of  opinion  that  there  is  no  such  obligation  to  fence,  as  alleged  ia 
the  declaration,  and  also  that,  upon  the  above  state  of  facts, 
there  is  no  liability,  our  judgment  is  in  accordance  with  the 
principle  of  the  case  of  Bhjth  v.  Topham,  which  we  think  is  a 
true  one  "    a).] 


(a)   Tarry  v.  Ashton  (1876),  L.  R.  1  Q.  B.  D.  31-i  ;  Clark  y.  Chambers  (1878), 
L.  It.  3  Q.  B.  D.  327, 
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CONSETT    WATERWORKS    COMPANY    v.    RITSON. 

JUDGMENTS     OP     THE     COURT     OP     APPEAL      (LORD     ESHER,     M.    R.,    AND 
LINDLEY    AND    LOPES,    LJJ.)     DELIVERED    ON    THE    1ST    MAY,    1889 

(see  above,  p.  335). 

Judgment  (a). 

The  Master  of  the  Rolls  :  la  this  case  the  real  question  is,  whether 
the  Waterworks  Company  is  entitled  to  recover  damages  in  respect  of  the 
surface  of  the  land,  on  which  they  buiJt  their  reservoir,  having  been  let 
down  by  reason  of  the  working  of  the  mines  underneath  that  surface  or 
underneath  the  reservoir.  Now  the  land  in  question  at  one  time  belonged 
absolutely  in  every  respect  to  the  Bishop  of  Durham,  both  as  lord  of  the 
manor  and  as  owner  of  the  manor,  subject  only  to  a  right  of  common  on 
the  part  of  certain  commoners.  At  that  time,  therefore,  the  Bishop's 
rights,  it  is  not  denied,  were,  with  regard  to  the  mines,  absolute.  He 
might  have  worked  the  mines  in  any  way  he  thought  right,  producing 
any  effect  upon  that  land  that  might  be  the  result  of  what  he  thought 
right,  save  only  this, — that  he  was  obliged  to  leave  out  of  the  30,000  acres 
a  sufficient  quantity  for  the  exercise  of  the  rights  of  common.  Under 
these  circumstances,  the  Bishop  of  Durham  of  those  days  being  one  of  the 
most  powerful  landowners  and  one  of  the  most  powerful  persons  in 
England,  it  was  proposed  that  there  should  be  an  icclosure,  and  an  In- 
closure  Act  was  the  result  of  agreement  or  arrangement  between  the 
parties.  Therefore,  with  the  immense  power  of  the  Bishop,  and  with  the 
then  really  known  value  of  the  mines  in  the  County  of  Durham,  and  more 
particularly  in  such  a  place  as  that  under  such  common  land  as  this  was, 
one  would  be  prepared  to  find  that  the  Bishop,  with  regard  to  the  minerals, 
would  reserve  the  greatest  possible  power,  that  he  would  be  very  little 
inclined  to  give  up  any  power  with  regard  to  the  minerals  that  he  had 
before,— in  other  words,  that  he  would  be  inclined  to  reserve  to  himself 
the  right  of  working  the  minerals  as  he  thought  right  and  without 
reference  to  the  consequences  to  anything  on  the  surface.  One  would  be, 
I  think,  prepared  for  that. 

Now  the  right  of  common  of  the  commoners  was  a  certain  right,  no 
doubt,  and  to  a  certain  extent  valuable.  But  I  think  it  cannot  be  doubted, 
when  you  think  that  there  were  30,000  acres  of  land  that  were  going  to  be 
enclosed,  that  practically  they  would,  if  they  got  an  ordinary  Inclosure  Act, 
become  owners  of  land  instead  of  having  a  mere  right  to  feed  their  cattle 
on  the  moor,  and  that  they  would  get  a  thing  very  much  more  valuable  to 
each  of  them  who  got  it  than  this  right  of  common  was  before, — one  would 
be  prepared,  under  those  two  views  of  the  matter,  to  6nd  that  the  Bishop 


(a)  From  the  shorthand  notes  of  Messrs.  Hurst.  Barnett,  &  Co. 
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had  reserved  to  himself  as  large  rights  as  one  can  well  imagine,  and  that 
the  commoners  would  be  willing  to  get  something  which  was  of  much 
more  value  than  their  mere  common  right,  but  at  the  same  time  no  such 
absolute  right  as  would  prevent  the  Bishop  from  exercising  his  fullest 
right?,  and  most  valuable  rights,  as  owner  of  the  mines.  One  would  expect, 
therefore,  that  great  power  would  be  left  to  the  Bishop,  and  a  consider- 
able limitation  of  the  ordinary  results  of  ownership  would  bo  left  to  the 
allottee?.  The  Inclosure  Act  is  passed,  and  we  have  to  construe  it;  and, 
although  much  has  been  said  about  what  would  be  the  effect  of  the  In- 
closure Act  under  the  circumstances  of  the  present  times,  we  have  to 
construe  that  Act,  as  we  have  so  often  said,  as  if  we  had  to  construe  it  a 
day  after  it  was  passed. 

Now  these  Inclosure  Acts  are  not  like  a  contract  which  may  be  casually 
made  between  individuals  ;  they  are  unlike  any  other  contract  which  has 
been  made  by  anybody  else.  Inclosure  Acts  are  of  a  common  form,  which 
has  existed  for  years.  Whenever  }  ou  have  such  a  common  form  as  that, 
where  there  have  been  decisions  as  to  the  mode  of  construing  those 
Acts,  it  is  not  true  in  my  view  to  say  that  the  mode  of  construing  them 
which  has  been  adopted  by  a  Court  is  not  to  be  noticed  by  subsequent 
Courts.  "When  you  have  two  casual  agreements,  one  of  which  may  never 
be  repeated,  the  decision  about  the  construction  of  it  cannot  give  any  help 
in  construing  another  one  which  is  different  ;  but  when  you  have  docu- 
ments which  are  ordinary  documents,  though  not  exactly  alike,  and  a 
mode  of  construing  them,  or  any  rule  of  construction  or  (although  it  is 
sometimes  objected  to,  it  is  a  word  which  I  myself  very  much  likf)  any 
canon  of  construction,  applied  to  that  species  of  document  which  is  a 
common  one,  it  seems  to  me  the  Courts  would  be  doing  wrong  if,  after  a 
canon  of  construction  has  been  laid  down  with  regard  to  such  document", 
it  should  not  be  followed. 

New  has  there  been  a  rule  of  construction,  or  a  mode  in  which  you  are 
to  primarily  or  prima  facie  look  at  Inclosure  Acts,  laid  down?  It  seems  to 
me  there  has  been  such  a  rule  laid  down,  first  of  all  in  a  Court  of  Appeal, 
the  equivalent  court  to  this  court,  and  therefore  any  rule  laid  down  by 
them  would  be  binding  upon  us.  But  I  think  more.  I  think  that  a  rule 
laid  down,  as  a  mode  in  which  you  are  to  look  at  these  Inclosure  Acts,  has 
been  adopted  in  the  House  of  Lords  ;  and  you,  therefore,  have  a  rule  of 
construction  laid  down  with  regard  to  these  documents  in  the  House  of 
Lords,  and  we  are  bound  to  follow  that.  I  take  it  that  no  rule  has  been 
laid  down  to  tins  effect,  that  where  words  are  clear,  you  are  not  to  construe 
them  according  to  their  clear  construction  and  obvious  intention.  But  a 
rule  has  been  laid  down,  when  there  are  words  used  in  such  documents 
which  are  capable  of  one  of  two  constructions  ;  and  I  think  that  the  rules 
laid  down  in  the  case  of  Bell  v.  Love  in  the  Court  of  Appeal  have  been 
adopted  in  the  House  of  Lords.  I  take  the  rules  as  laid  down  by  my 
brother  Lindley  in  the  case  of  Bell  v.  Love.  It  seems  to  me  that  the  rules 
laid  down  by  him  in  his  judgment  in  that  case  are  rules  which  are  reully 
adopted  by  Lord  Justice  Baggallay  in  his  judgment  in  the  same  case  ;  but 
I  do  not  think  that  in  hie  judgment  you  will  find  the  rules  laid  down  as 
rules  of  construction  so  obviously  as  they  are  by  my  brother  Lindley. 
Now  in  L'V  v.  Love,  in  10th  Queen's  Bench  Division,  at  pages  5G8  and 
oC9,  my  brother  Lindley  speaks  of  all  the  caseu,  Rowbotham  v.   Wilson, 
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Smith  v.  Darby  (which  has  been  quoted  to  us),  The  Duke  of  Bucdeuch  v. 
Wakefield,  and  Hext  v.  Gill  and  Others  ;  and  then  he  says  :  "  These  cases 
appear  to  me  to  establish  two  propositions,  viz.,  first,  that  an  Inclosure 
Act  is  not  to  be  construed  so  as  to  allow  the  lord  of  the  manor  to  let  down 
the  surface  of  allotments  by  working  mines  under  them,  unless  the  lan- 
guage of  the  Act  is  clearly  and  unmistakably  to  that  effect."  There  is  a 
rule  of  construction.  It  is  not  to  be  construed  so  as  to  allow  the  lord  of 
the  manor  to  let  down  the  surface  of  allotments  by  working  mines  under 
them  unless  the  language  of  the  Act  is  clearly  and  unmistakably  to  that 
effect.  Then  his  second  rule  is,  "  That  the  absence  of  all  provision  for 
compensation  for  injury  sustained  by  letting  down  the  surface  tends 
strongly  to  indicate  that  the  Legislature  did  not  intend  by  general  words 
to  reserve  to  or  confer  upon  the  lord  of  the  manor  the  right  to  work  his 
mines  so  as  to  let  the  surface  down."  That  is  a  negative  proposition,  that 
the  absence  of  all  provision  tends  strongly  to  show  that  the  intention 
was  that  he  was  not  to  be  allowed  to  let  down  the  surface  without  paying 
for  it. 

Xow  it  is  clear  that,  with  regard  to  those  two  propositions,  neither  of 
them  negatives  what  I  have  said  before,  that,  if  there  were  clear  words 
giving  to  the  lord  the  power  to  let  down  the  surface  without  payment  of 
compensation,  although  there  is  no  compensation  at  all  given,  the  Court  is 
bound  to  give  effect  to  the  clear  words.  That  is  quite  consistent  with 
both  those  propositions.  But  if  the  words  are  not  clear,  to  the  effect  that 
the  lord  can  let  down  the  surface  without  paying  compensation, — if  they 
are  capable  of  two  constructions, — then  this  question  of  whether  there  is 
or  is  not  compensation  becomes  a  very  material  indication,  that  is,  it 
becomes  a  very  material  context.  Now  recollect,  those  propositions  were 
laid  down  in  Bell  v.  Love  in  order  to  consider  whether  that  case  was 
governed  by  The  Duke  of  Bucdeuch  v.  Wakefield  or  not  ;  and  they  were 
applied  in  this  way,  that,  although  the  words  in  Bell  v.  Love  were  very 
large  words, — quite  large  enough  to  give  to  the  lord  the  power  of  working 
the  mines  so  as  to  let  down  the  surface  without  paying  compensation  — 
yet  it  was  consistent  with  them  that  he  was  not  to  let  down  the  surface, 
and  then  the  fact  of  there  being  no  compensation  to  the  person  whose 
land,  or  to  any  persons  whose  land,  was  let  down,  authorized  the  Court  or 
required  the  Court  to  say  that  the  generality  of  the  words  was  to  be  con- 
strued, not  in  their  larger  sense,  but  in  a  limited  sense.  As  it  seems  to 
me,  those  rules  were  adopted  by  the  House  of  Lords  ;  and  this  question  of 
the  effect  of  the  absence  of  compensation,  or  the  presence  of  compensation, 
was  distinctly  alluded  to  by  each  of  the  noble  lords  who  gave  judgment, 
— very  particularly  by  Lord  Watson,  where,  alluding  to  the  case  of  Hext  v. 
Gill,  he  adopted  and  approved  of  what  had  been  said  by  Lord  Justice 
Mellish  in  Hext  v.  Gill,  which  was  to  thi3  effect — that  in  the  Duke  of 
Buccleuch's  case  (in  which,  as  has  been  pointed  out  by  Mr.  Eigby,  the 
words  were  nearly  as  large  as  they  could  be,  nearly  as  large  as  those 
■which  ara  here  present  to-day,  but  not  quite  so  large)  that,  although  those 
words  were  so  extremely  large,  yet,  he  says,  if  the  Court  in  that  case,  or-if 
the  House  of  Lords  in  that  case,  had  not  found  there  was  compensation, 
his  view  was  that  the  decision  would  have  been  the  other  way,  and  that 
the  words,  although  so  large,  and  in  one  sense  so  clear,  would  have  been 
construed  to  a  limited  extent  only.     Lord  Watson  snys,  1  adopt  that  view 
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of  Lord  Justice  Hellish.  In  mj  opinion,  the  other  judges  in  the  House  of 
Lords  took  the  same  view. 

.Now  we  must  see  how  we  are  to  apply  the  rules  laid  down  in  that  case 
to  the  present.  It  is  said  here,  and  argued  by  Mr.  Rigby,  that,  even  if 
there  had  been  no  compensation  given  in  this  case,  the  words  used  in  the 
paragraph  or  section  (on  pages  I    are  so  clear  and  so  strong  that, 

even  though  there  was  no  compensation  given  to  all,  they  would  show 
clearly  that  the  Bishop  had  reserved  to  himself  the  right  of  working  his 
mines  so  as  to  let  down  the  surface  without  paying  any  compensation.  It 
is  true  that  the  words  are  extremely  strong.  In  the  first  place,  you  have, 
without  read i nt:  the  whole  of  it,  the  words  that  he  reserves  to  himself  "all 
royalties  jurisdictions  matters  and  things  whatsoever  to  the  said  manor  or 
to  the  lord  thereof  for  the  time  being  incident,  belonging  or  appertaining, 
other  than  and  except  such  common  right  as  could  or  might  be  claimed 
by  him  or  them  as  owner  or  owners  of  the  soil  and  inheritance  of  the  said 
moors  or  commons,  in  as  full  ample  and  beneficial  a  manner  to  all  intents 
and  purposes  as  he  or  they  could  or  might  have  held  or  enjoyed  the 
tame  if  this  Act  had  not  been  made."  Now,  if  reliance  were  placed  on 
those  words  alone,  and  there  was  no  compensation  clause,  I  think  it  has 
been  held  clearly  that  they  must  have  a  limited  construction.  But  it  goes 
on,  "And  also  that  the  said  Lord  Bishop  of  Durham  and  his  successors 
and  his  and  their  lessee  and  lessees  and  assigns  shall  and  may  from  time 
to  time  and  at  all  times  hereafter  have  hold  work  and  enjoy  all  mines 
minerals  and  quarries  of  what  nature  or  kind  soever  lying  and  being 
within  or  under  the  said  moors  or  commons  intended  to  be  divided  and 
allotted  as  aforesaid  together  with  all  convenient  and  necessary  ways n 
and  so  on,  "  or  any  part  thereof  not  only  before  but  also  at  all  times  after 
the  same  shall  be  divided  in  pursuance  and  by  virtue  of  this  Act,  and  full 
and  free  liberty  at  all  times  hereafter  of  making  laying  repairing  and 
using  any  new  road"  and  so  on  "which  shall  be  made,  and  to  do  every 
other  act  which  shall  be  necessary  "  and  so  on  ;  and  then  of  making  pits 
and  shafts,  and  a  great  many  other  things.  Now  you  come  to  the  words 
"as  fully  and  freely  as  he  or  they  might  or  could  have  held  used  and 
enjoyed  the  same  in  case  this  Act  had  not  been  made."  If  the  Act  had 
not  been  made,  he  could  have  done  all  these  things  without  paying  any 
compensation  at  all,  because  he  was  the  owner  of  the  whole. 

Now,  after  the  Act  was  made,  the  allottees  had  become  freeholders,  and 
unless  we  can  find  something  in  this  to  say  that  they  are  not  to  have  the 
right  to  have  the  surface  unmolested,  they  are  to  have  it  unmolested. 
Would  those  words,  if  they  had  stopped  there,  have  been  sufficient  to  take 
that  away  from  these  allottees,  the  owners  of  all  the  land  except  the  mines? 
1  myself  hardly  think  so.  They  are  to  enjoy  the  same  as  if  the  Act  had 
not  been  made  ;  but  it  goes  on,  that  they  are  to  have  it  in  the  same  way 
as  if  the  Act  had  not  been  passed,  "and  that  without  paying  any  damages 
or  making  any  sati>faction  for  so  doing."  That  is  to  say,  everything  which 
it  is  here  said  the  lord  may  do  notwithstanding  the  property  in  the  surface 
land,  and,  I  should  say,  the  property  in  all  the  land  except  the  mines,  has 
passed  to  the  allottees  so  that  they  are  become  the  legal  owners  of  it,  not- 
withstanding that,  all  these  things  which  he  is  allowed  to  do,  which  he  has 
rest  rvf  d  to  himself  the  right  to  do,  he  may  do  as  if  the  Act  had  not  been 
made,  "and  that  without  paying  any  damages  or  making  any  satisfaction 
for  so  doing." 
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Now  there  was  considerable  doubt  at  first,  whether  those  words  applied 
to  the  whole  of  the  section,  whether  both  those  last  phrases  applied  to  all 
the  things  in  that  section,  or  only  to  a  part  of  them  ;  but  when  you  come 
to  the  compensation  sections,  they  are  introduced  by  a  recital  of  what,  in 
the  view  of  the  Legislature,  the  Legislature  itself  had  just  done  by  the  pre- 
ceding section.  It  is  a  recital  by  the  Legislature  of  what  they  themselves 
said  that  they  had  already  just  done  in  the  Act.  What  is  it  that  they  say  ? 
':  And  whereas  great  inconveniences  may  happen  and  damage  be  done  to 
particular  persons"  (what  persons?  Clearly  the  allottees,  that  is,  par- 
ticular allottees),  "  by  reason  of  searching  for  "  (that  is  one),  "  winning  " 
(that  is  another),  "  and  working  "  (that  is  another)  "  the  said  mines  and 
quarries  within  and  under  their  respective  allotments."  Now  there  were 
two  sets  of  allotments  which  they  immediately  specify,  that  is,  not  only  of 
the  more  improvable  parts  of  the  moor,  but  also  of  the  less  improvable 
parts  of  the  moor.  Then  it  is  to  be  done  to  particular  persons  "  by  the 
said  Lord  Bishop  of  Durham  and  his  successors  without  paying  any 
damages  or  making  any  satisfaction  for  so  doing."  So  that  it  is  "  Whereas 
great  inconveniences  may  happen,  by  the  Bishop  doing  these  things  without 
paying  any  damages  or  making  any  satisfaction  for  so  doing."  What  are 
those  things  ?  Searching  first,  winning  second,  working  third.  Therefore 
it  was,  "  Whereas  great  inconveniences  may  happen  and  damage  be  done 
to  particular  allottees  by  working  the  mines  and  quarries  without  paying 
any  damages  or  making  any  satisfaction  for  so  doing."  That  it  is  what 
the  Legislature  declares  they  have  done  by  the  section  which  they  have 
just  passed.  How  have  they  done  that  by  that  section?  It  can  only  be 
by  these  words,  that  they  may  do  these  things  "  as  fully  and  freely  as  they 
might  or  could  have  held  used  and  enjoyed  the  same  in  case  this  Act  had 
not  been  passed,  and  that  without  paying  any  damage  or  making  any 
satisfaction  for  so  doing."  That  shows  that  the  Legislature  itself  intended 
those  Acts  to  apply  to  everything  which  is  mentioned  in  the  section  on 
page  58,  and  among  other  things  to  the  Bishop  owning,  working,  and  enjoy- 
ing all  the  mines.  Therefore  there  is  by  the  Legislature  an  interpretation 
of  their  own  section  which  says,  that  by  the  section  on  pages  58  and  59 
there  was  given  to  the  Bishop  a  power  to  work  the  mines  as  if  the  Act 
had  not  been  passed,  that  is  to  say,  to  work  the  mines  as  if  he  was  still  the 
owner  of  the  whole,  and  that  without  paying  any  damage  or  making  any 
satisfaction  for  so  doing. 

Now,  if  there  were  no  compensation  clause,  would  that  be  such  an  indica- 
tion as  would  show  that  they  intended  that  he  might  work  the  mines 
without  paying  anything  for  letting  down  the  surface?  I  do  not  think  it 
necessary  to  determine  that  question.  I  have  great  difficulty  in  saying 
that  that  would  not  of  itself  do  without  any  compensation  at  all.  I  have 
great  difficulty  in  saying  that  that  is  not  so  clear  that,  even  if  there  had 
been  no  compensation  at  all  given,  that  would  not  have  shown  that  he 
might  let  down  the  surface, — that  is,  work  the  mines  ;  and  in  cases  that 
have  been  pointed  out  during  the  argument  all  he  would  or  might  do 
under  certain  allotments  would  be  to  work  the  mines  under  them.  It  is 
said  that  at  all  events  a  most  probable  effect  of  working  in  that  way  would 
be  to  let  down  the  surface,  if  he  worked  them  as  he  might  have  done,  being 
the  sole  owner  of  the  whole — that  is,  worked  them  without  leaving  any 
props.  If  he  did,  that  would  let  down  the  surface,  and  there  it  is  plainly— 
that  he  is  to  work  the  mines  and  pay  no  compensation  at  all,  that  is,  for 
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working  them  and  letting  down  the  surface.     I   should  he  inclined  very 
much  to  say  that  this  is  strong  enough  without  the  compensation. 

Bat  then  you  come  to  the  compensation  clause,  and  what  do  you  find? 
Tou  find  that  the  LegK-lature  has  in  respect  of  the  working  of  the  mines 
given  compensation.  It  has  given  compensation  for  the  working  of  th& 
mines.  But  it  is  Baid,  it  is  not  full  compensation.  Is  it  not  what 
the  Legislature  has  considered  full  compensation  ?  The  Legislature  says 
that  for  damage  done  by  the  working  of  the  mines,  which  one  would 
suppose  naturally  includes  all  damage  done  by  the  working  of  the 
mines,  which  I  should  say  certainly  includes  the  damage  whicli  is  almost 
inevitably  the  only  damage  that  can  be  done  by  merely  working  the  mines, 
they  have  given  a  compensation.  When  the  Legislature  gives  compensa- 
tion in  respect  of  all  that  has  been  done,  it  seems  to  me  that  the  Legislature 
meant  that  to  be  full  compensation.  If  they  give  you  compensation  for 
only  part  of  the  damage  that  is  done  to  you,  that  is  not  full  compensation. 
But  if  they  give  you  compensation  for  all  the  damage,  whether  you  think 
that  compensation  is  adequate  or  not  seems  to  me  to  be  not  the  question. 
The  Legislature  has  thought  that  that  is  full  compensation,  that  is  to  say, 
it  is  compensation  for  the  whole  injury,  and  is  full  compensation.  In  this 
case,  therefore,  you  have  the  words  very  strong  indeed,  almost  strong 
enough  to  carry  the  matter  without  there  being  compensation,  but  certainly 
absolutely  strong  enough  to  carry  it  if  you  are  to  give  them  their  natural 
interpretation  ;  and  the  cases  seem  to  me  to  show  that,  where  there  is  com- 
pensation given, you  are  to  construe  the  large  words  which  precede  that  com- 
pensation, and  which  give  powers  to  the  original  owner  of  the  land,  in  their 
ordinary  sense.  That  seems  to  me  to  be  the  result  of  the  judgment  of  the 
House  of  Lords  in  Bell  v.  Love.  The  moment  the  fetter  is  taken  away 
which  is  put  upon  the  construction  by  reason  of  there  being  an  absence  o£ 
compensation,  and  there  is  compensation,  you  must  go  back  and  construe 
the  words  according  to  their  ordinary  and  therefore  their  large  significa- 
tion ;  nnd  that  will  oblige  us  here  to  say  that  the  Bishop  had  reserved  to 
himself,  as  I  said  might  almost  be  naturally  expected  he  would,  consider- 
ing his  circumstances  and  those  of  the  commoners  at  the  time  at  which 
this  Act  was  passed,  unlimited  power  of  working  his  mines  as  he 
thought  fit. 

Now  the  case  of  Bell  v.  Love  seems  to  me  really  an  authority  in  favour 
of  that  construction,  because  the  whole  case  was  an  effort,  a  strong  effort,. 
and  in  my  judgment  a  right  effort,  adopted  by  the  House  of  Lords  to 
control  the  large  words  in  that  case  by  reason  of  there  being  no  compensa- 
tion clause.  They  construed  what  was  some  compensation  to  somebody  to 
be  no  compensation  whatever  to  the  person  whose  land  might  have  been 
affected  by  the  working  of  the  mines  ;  and  it  is  only  because  there  was  no 
compensation  clause  in  that  case,  as  they  came  to  the  conclusion  that  there 
was  not,  that  they  distinguished  it  from  the  Duke  of  Bucclcuch's  case.  If 
that  were  the  only  thing  which  could  distinguish  it  from  the  Duke  of 
Bucclcuch's  case,  inasmuch  as  there  is  here  a  compensation  clause,  the 
reason  for  distinguishing  Bell  v.  Lov<  from  the  Duke  of  Buccleuch'a  case 
has  fallen  to  the  ground.  The  case  comes  within  the  rule,  therefore,  which 
was  applied  in  the  Duke  of  Buccleuch's  case,  that  rule  being,  as  I  say,, 
that  the  moment  you  find  the  compensation  clause,  the  fetter  which  had 
been  put  upon  the  Courts  as  to  construing  the  large  words  is  taken  away, 
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and  you  must  construe  the  large  words  according  to  their  ordinary  effect. 
That  fetter  is  off  here.  We  are  bound  to  construe  the  words  of  the  section 
on  page  58  according  to  the  ordinary  meaning  of  the  large  words  there 
used  ;  and  those  large  words  enact  and  conclude  this,  that  the  Bishop  had 
a  right  to  work  the  mines  so  as  to  produce  damage  to  the  surface  and  so 
as  to  let  down  the  surface  and  thereby  injure  any  particular  allottee,  but 
that  he  was  entitled  to  do  that  without  paying  any  compensation  whatever. 
Therefore  I  cannot  agree  with  the  decision  of  the  Divisional  Court,  and  I 
think  that  this  appeal  ought  to  be  allowed,  and  that  our  judgment  ought 
to  be  the  contrary  of  what  was  there  given. 

Lord  Justice  Lixdley  :  I  have  come  to  the  same  conclusion.  The  prin- 
ciples applicable  to  this  case  are  those  which  were  laid  down  in  Bell  v. 
Love.  That  was  three  times  argued,  and  there  was  no  difference  of  opinion 
between  the  judges  before  whom  it  came.  It  was  first  argued  before  Mr. 
Justice  Manisty  and  Mr.  Justice  Williams  ;  and  Mr.  Justice  Manisty,  in  a 
judgment  which  I  recollect  (I  do  not  know  whether  it  is  reported),  pointed 
out  that  upon  the  true  construction  of  that  Act  there  was  no  right  to  let 
down  the  surface  of  the  allottees.  The  case  was  argued  before  this  Court 
of  Appeal,  and  when  the  arguments  were  finished,  time  was  taken  to  look 
into  the  authorities  ;  and  the  result  of  that  will  be  found  in  the  report  of 
the  judgment  of  this  Court  in  10th  Queen's  Bench  Division.  This  Court 
took  the  same  view  as  Mr.  Justice  Manisty,  that  upon  the  true  construction 
of  the  Inclosure  Act  then  before  the  Court  there  was  no  right  to  let  d  ,wn 
the  surface.  Then  the  case  went  to  the  House  of  Lords.  The  House  of  Lords 
took  the  same  view,  and  so  far  as  I  can  discover  adopted  the  same  prin- 
ciple which  had  guided  all  of  us.  The  cardinal  principle  is,  to  put  the  true 
construction  on  the  Act  with  which  you  have  to  deal.  That,  of  course,  is 
a  very  general  proposition  ;  and  these  Inclosure  Acts  have  been  examined 
and  discussed  so  often  that  there  may  be  said  to  be  now  some  subordinate 
rules  to  assist  one  in  arriving  at  a  true  construction.  But  after  all  one 
must  not  lose  sight  of  the  fact,  that  their  true  construction  is  what  we 
must  get  at  in  each  particular  case. 

Now  in  Bell  v.  Lcve  the  case  was  very  forcibly  argued  by  the  present  Lord 
Herschell  in  this  way.  The  Inclosure  Act  there  was  a  Durham  Inclosure 
Act.  The  manors  belonged  to  the  Dean  and  Chapter,  and  they  were  only 
valuable  because  of  the  minerals.  The  whole  value  of  the  land  at  the  time 
of  the  enclosure  rested  in  the  minerals.  The  surface  price  was  practically 
nil.  And  his  contention  was,  and  the  contention  which  did  not  prevail 
was,  that,  having  regard  to  the  rights  of  lords  of  manors  in  the  north,  to  a 
great  mineral  common  like  this,  the  rights  of  the  lord  were  preserved  even 
as  against  the  allottees  to  the  full  extent  to  which  they  might  have  been 
exercised  against  the  commoners  ;  and,  whereas  before  that  Inclosure  Act 
the  lords  of  the  manor  might  have  worked  out  all  the  minerals  and  let 
down  the  whole  surface  without  making  compensation  to  anybody, 
provided  only  they  left  common  enough  for  the  commoners,  so  it  was 
argued  that  the  lords  of  the  manor  had  the  right  to  work  the  minerals  as 
against  the  allottees  and  let  the  land  down  without  making  any  compensa- 
tion, because  of  the  words  in  the  Inclosure  Act  "  in  as  ample  a  manner" 
and  so  on  "  a*  before/'  That  was  the  argument  addressed  to  the  Court. 
It  was  pointed  out  in  answer  to  that,  that  you  cannot  construe  the  words 
"  in  as  ample  a  manner  "  in  an  Inclosure  Act  of  that  kind  perfectly  lite- 
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rally.  Before  the  Act,  the  lord  of  the  manor  lets  down  the  surface  and 
makes  no  compensation.  WhyP  Because  nobody  is  injured.  Bat  the 
moment  you  come  to  allot  the  surface,  and  he  lets  down  the  surface,  some- 
body is  injured.  Tbat  was  tbe  wbole  controversy.  Is  he  tben  to  make 
compensation  to  the  allottees  who  are  injured,  or  is  he  to  be  relieved  from 
all  liability  to  damage  in  tbat  respect  because  of  the  words  which  I  have 
mentioned?  It  was  held  by  all  the  Courts  that,  notwithstanding  those 
words  "  in  as  ample  a  manner,"  the  lords  of  the  manor  would  have  no  right 
to  let  down  the  surface  of  the  allotments,  unless  the  right  so  to  do  could 
be  found  conferred  upon  him  or  expressly  or  necessarily  implied  in  the 
Act  of  Parliament  which  authorized  the  enclosure. 

Now  in  B'll  v.  love,  there  was  no  possibility  whatever  of  any  intention 
to  leave  or  to  confer  rights  upon  the  lord  of  the  manor,  or  to  preserve  to 
him  the  right,  of  letting  down  the  surface  without  paying  damage  when 
damage  was  sustained  ;  and  the  question  is  whether  in  this  Act  we  can 
find  any  intention  that  that  should  be  done  ?     Now  on  looking  through 
this  Act,  as  of  course  one  must,  from  first  to  last,  we  have  here  certain 
provisions  which  strike  one  at  the  outset  as  remarkable.     We  have  here 
language  which  goes    far  beyond  any  Inclosure  Act  on  which  the  Court 
acted  in  Bell  v.  Love.     AVe  have  here,  not  only  a  mere  reservation  of  mines 
in  general  words,  as  in  BeU  v.  Love,  we  have  here  not  only  the  words  "  in 
as  full  and  ample  a  manner  as  before,"  but  we  have  the  very  striking 
words,  li  without  paying  any  damage  for  what  he  may  do  in  the  exercise 
of  the  powers  conferred  upon  him  "  ;  and,  in  order  to  remove  any  doubt  as 
to  the  meaning  of  that  very  remarkable  language,  we  have  the  preamble 
to  the  compensation  clause,  which  shows  that  the  Legislature  not  only  knew 
what  it  was  about,  but  was  thinking  about  what  it  was  about.     If  we  look  at 
those  two  clauses,  which  are  the  governing  clauses,  on  pages  58  and  59, 
there  will  be  found  an  enumeration  of  rights  conferred  upon  the  lords  of 
the  manor.     I  say  conferred — preserved,  if  you  like— but  they  are  nothing 
but  general  words.     They  are  divisible  into  five  groups.     Passing  over  the 
reservation  of  the  right  of  the  lord  to  royalties,  which  is  immaterial,  we 
first  come  to  a  group  of  words  which  relate  to  the  working  of  the  mines 
and  the  quarries.     That  group  occupies  the  whole  of  page  58.     It  is  enacted 
that  the  Bishop  of  Durham,  his  successors,  and  so  on,  "  bhall  and  may  from 
time  to  time    and  at  all  times    hereafter  have  hold  work  and  enjoy  all 
mines  minerals  and  quarries  of  what  nature  or  kind   soever  lying  and 
being  within  or  under  the  said  moors  "  to  be  enclosed.     Tuat  is  a  grant  to 
him  of  the  mines  and  minerals.     The  words  "  to  have  and  to  hold  "are 
ample  for  the  purpose.     It  is  not  implied,  but  express.     So  there  is  an 
enactment  that  he  is  to  be  at  liberty  or  have  power  to  work  and  enjoy. 
Then  follow  a  mass  of  words  about  convenient  and  necessary  ways,  and 
liberty  to  make  roads,  and  so  on,  and  for  that  purpose  to  remove  fences 
and  obstructions,  and  so  on,  and   do   every  other   thing   which    will   be 
necessary  to  be  done  for  the  purposes  aforesaid,  and  of  searching  for 
draining  winning  and  working  the  said  mines  and  minerals.     Those  are 
one  group.     Now  we  come  to  another  group,  which  is  much  shorter,  and 
whiih    relates   to   leading   away  the   coals  and   minerals   when  got.     Then 
there  is  a  small   group  on   page  59,  ah  tut  making  pits  and  putting  up 
buildings  and  so  on,   and   erecting   fire   engines   and   other   engines  and 
buildings.     Then  comes  another  group,  about  removing  the  things  he  has 


APPENDIX    TO    CHAPTER   IV.  411 

put  up.  And  then  at  the  end  come  the  words,  "  as  fully  and  freely  as  he 
or  they  might  or  could  have  held  used  and  enjoyed  the  same  in  case  this 
Act  had  not  been  made,  and  that  without  paying  any  damages  or  making 
any  satisfaction  for  so  doing."  It  appears  to  me  perfectly  impossible  to 
read  those  words  without  seeing  that  what  was  meant  was,  and  what  the 
parties  had  present  to  their  minds  was,  that  the  mines  should  be  reserved 
to  the  Bishop,  and  that  he  should  be  at  liberty  to  work  them  and  exercise 
all  these  powers  which  are  there  enumerated  without  paying  any  damage 
or  making  any  satisfaction.  How  can  it  be  said  in  the  face  of  that  that 
there  is  no  implied  power  to  let  down  the  surface  ?  I  cannot  conceive  how 
these  powers  are  to  be  exercised  in  a  business  point  of  view  without  risk, 
at  all  events,  of  letting  down  the  surface  ? 

Now,  to  remove  all  doubt  about  it,  when  we  come  to  the  compensation 
clause,  which  we  find  on  page  60,  we  find  a  very  remarkable  thing.  We 
find  it  stated,  "And  whereas  great  inconveniences  may  happen  and  damage 
be  done  to  particular  persons  by  reason  of  searching  for  winning  and 
working  the  said  mines  and  quarries  within  and  under  their  respective 
allotments  "  by  the  Bishop  without  paying  any  damage — the  very  thing  is 
contemplated — the  very  inconveniences  which  may  arise  are  foreseen  and 
provided  for,  and  it  appears  to  me  that  we  cannot  in  the  face  of  this  Act 
come  to  the  conclusion  that  there  is  not  an  express  and  clear  intention  to 
confer  upon  the  mineral  owner  the  right  to  let  down  the  surface  in  the 
course  of  working  his  mines  without  paying  any  damage. 

Mr.  Wood  has  struggled  with  the  words  and  asked  us  to  hold  that  this 
is  confined  to  damage  short  of  letting  down  the  surface  —  other 
damages,  surface  damages  by  putting  things  on  or  taking  things  off, 
and  so  on.  But  I  cannot  so  read  the  words.  It  is  really  impossible  if 
you  look  at  them.  As  a  practical  question,  it  is  impossible  to  see  what 
damage  you  could  do  to  the  surface  in  the  ordinary  course  of  working  a 
mine  under  it  except  by  letting  it  down.  You  may  in  addition  do  other 
damage.  You  may  put  buildings  or  heaps  of  coal  or  waste  and  so  on  ;  but 
those  are  all  additions,  which  are  expressly  referred  to.  In  addition  to  all 
that  kind  of  damage  which  may  be  done  by  removing  fences  and 
putting  obstructions  and  things  on  the  surface,  there  is  the  damage  con- 
templated of  injuring  the  allotments  by  working  the  mines  under  them. 
I  do  not  know  how  in  practice  you  can  do  that,  except  by  letting  the 
surface  down  ;  and  yet,  whatever  the  injury  may  be,  however  it  may  be 
caused,  you  are  told  here  that  the  Bishop  is  to  be  at  liberty  to  do  it 
without  paying  any  damage  for  so  doing.  It  is  impossible  I  think  to  say, 
in  the  face  of  language  so  clear  as  this,  that  the  Legislature  never  thought 
about  surface  support.  It  may  be  true,  and  my  own  impression  is  that  it 
is  true,  that  nobody  contemplated,  when  this  Act  of  Parliament  was  passed, 
that  there  would  be  any  building  to  any  great  extent  over  these  moors. 
For  anything  I  know,  there  is  not  now.  I  do  not  know  how  that  may  be. 
It  may  be  true  that  they  never  thought  of  the  consequence  of  erecting 
houses,  but  that  they  did  think  about  the  consequence  of  letting  down  the 
surface  is  plain  from  the  language  used. 

Now,  if  we  pass  on,  we  find  this, — that,  having  contemplated  the  letting 
down  of  the  surface,  and  having  contemplated  the  great  inconveniences 
which  may  arise,  not  necessarily,  but  which  may  arise  in  case  the  surface 
is  let  down  and  damage  sustained,  the  Act  of  Parliament  goes  on  to  pro- 
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vide  a  particular  method  of  compensation  for  such  damage  :  and  speaking 
roughly,  the  method  is  this.  There  is  a  minimum  of  300  acres,  and  a 
maximum  of  500  acres,  to  bi  reserved  by  the  luolosure  Commissioners. 
Those  acres  are  to  be  vested  in  the  justices.  They  are  to  have  liberty  to 
let  the  land  fo  allotted  to  them,  and  out  of  the  rents  they  are  to  pay  com- 
pensation, and  then,  if  those  rents  are  insufficient  in  any  one  year,  there  is 
to  be  a  rate  upon  all  the  allottees  to  make  up  what  is  wanted  for  the  pur- 
pose of  compensating  those  to  whom  damage  has  been  done.  That  is  the 
theory  and  scope  of  the  Act.  Whether  that  compensation  clause  is  ade- 
quate if  you  happen  to  have  land  covered  with  buildings,  I  do  not  know.  I 
should  think  not.  and  it  may  be  that  the  compensation  clause  is  deficient 
in  that  respect.  That  is  possible.  I  do  not  know  how  that  may  be  at  all. 
But,  be  that  as  it  may,  what  we  have  to  get  at  is  this, — to  see  whether  the 
Legislature  did  reserve  to  the  Bishop,  or  confer  upon  him,  the  right  to  let 
djwn  the  surface  without  paying  any  damages  for  so  doing.  It  app  ars  to 
me,  I  confess,  in  the  face  of  this  language  impossible  to  deny  that  the 
Legislature  has  clearly  conferred  that  upon  him. 

That  disposes  of  this  case.  I  am  unable  to  agree  with  the  view  taken 
by  the  Court  below.  I  think  Mr.  Justice  Cave  did  not  attach  sufficient 
weight  to  what  1  <rds  of  the  manor  can  do  with  respect  to  minerals  ;  and  I 
think  Mr.  Justice  Smith  has  attached  too  much  importance  to  the  fact,  if 
it  be  a  fact,  that  the  compensation  clause  is  inadequate  to  provide  for  cases 
which  were  never  foreseen.  It  seems  to  have  been  amply  adequate  to  pro- 
vide fur  cases  which  were  contemplated,  that  is  to  say,  the  letting  down  of 
the  surface  whilst  the  land  was  agricultural  land.  It  may  be  that  it  is 
unjust  or  will  woik  roughly,  and  perhaps  harshly,  when  you  come  to  apply 
it  to  cases  (if  there  be  such)  in  which  these  allotments  are  covered  with 
buildings.  I  do  not  know  how  that  may  be.  It  does  not  affect  the  ques- 
tion about  letting  down  the  surface.  In  Bell  v.  Love  there  was  no  indica- 
tion of  intention  that  the  surface  should  be  let  down  without  paying  for 
the  damage.  Here  the  language  is,  that  it  may  be  let  down  without  paying 
any  damage  for  so  doing. 

i  JUSTICE  Lopes:  I  quite  agree  with  an  observation  that  has  just 
fallen  from  my  brother  Lindley,  namely,  that  I  do  not  think  Mr.  Justice 
Cave  attached  sufficient  importance  to  what  are  and  were  the  rights  of  a 
lord  of  the  manor  ;  and  it  seems  to  me  in  this  case  very  material  to  con- 
sider what  the  position  of  the  Lord  Bishop  of  Durham  was  before  this  Act 
was  passed.  He  was  the  lord  of  the  manor  in  which  these  30.000  acres  of 
common  existed.  There  was  a  certain  number  of  commoners  who  had 
limited  rights  of  pasture  over  that  common,  but  the  soil  in  that  common 
belonged  absolutely  to  the  Lord  Bishop.  The  mines  and  minerals  in  that 
C  immon  belonged  absolutely  to  the  Lord  Bishop,  and  he  had  aright  to  win 
and  work  the  mines  under  these  30,000  acres  and  to  let  down  the  surface 
to  any  extent  lie  thought  fit,  provided  he  only  left  a  sufficiency  of  pasture 
for  the  commoners.  Now  that  was  the  position  of  things  before  the  passing 
of  this  Act  What  the  rights  of  the  different  parties  were  after  the  passing 
of  this  Act,  depends  entirely  on  the  meaning  of  the  Act,  and  especially,  so 
far  a-  this  ca^e  is  cr  ncerned,  on  the  meaning  of  the  provisions  that  are 
contained  on  pages  58,  59,  and  60of  the  book  containing  the  Linchester 
Act  which  has  hi  i  □  handed  up  to  the  Court.  Now  it  has  been  said  by  the 
Appellant  that  B  right   is  conferred  on  the  I  tisfa  op  to  let  down  the  soil,  to 
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remove  the  support  of  the  subjacent  soil.     It  is  said  on  the  other  hand  on 
the   part  of  the  Respondents  that  the  only  right  which  is  conferred  is  a 
right  to  interfere  with  the  surface,  in  no  way  a  right  to  let  down  the  soil. 
Now  it  is  perfectly  clear  law  that  the   burden  of  making  out  a  right 
to  let  down  the  surface  lies  here  upon  the  Appellant.     Unless  he  can  make 
out  that  right  clearly,  the  presumption  is  that  the  allottees,  the  owners  of 
the  freeholds,  have  a  right  to  the  support  of  the  subjacent  soil.     Now 
to  remove  this  presumption  and  make  out  this  right  to  let  down  the  sub- 
jacent soil,  the  language  must  be  unequivocal,  whether  it  is  used  in  an 
agreement  or  deed  or  Act  of  Parliament.     Here  we  have  to  deal  with  an 
Act  of  Parliament  ;  and  if  the  language  of  this  Act  of  Parliament  is  definite 
and  unequivocal,  I  take  it  there  is  an  end  of  the  question.     I  mean  if  it  is 
clear  and  definite  ill  this  way,  that  the  right  to  let  down  the  soil  was  in- 
tended to  be  conferred,  then  the  presumption  is  gone  and  the  right  to  let 
down  that  soil  is  beyond  all  question.     Again,  if  the  language  in  the  Act 
of  Parliament  is  large  and  general,  and  there  is  nothing  in  the  context  to 
confine  and  point  to  anything,  then  the  presumption  of  the  right  to  support 
prevails.     If  on  the  other  hand  the  context  indicates  a  right  to  let  down 
the  surface,  and  indicates  that  that  right  was  intended,  then  effect  is  to  be 
given  to  the  general  words  and  the  presumption  would  be  negatived.     To 
my  mind  the  language  in  this  Act  of  Parliament  is  clear  and  unequivocal  ; 
and  I  should  be  inclined  to  hold  myself  that,  if  there  had  been  no  com- 
pensation clause,  the  language  would  have  been  sufficiently  clear  to  have 
authorized  the  letting  down  of  the  soil.     The  words  of  the  section  on  page 
58  have  been  already  referred  to,  so  I  shall  only  refer  to  them  very  shortly. 
The  material  words  are  these:  "The  said  Lord  Bishop  of  Durham  shall 
and  may  from  time  to  time  and  at  all  times  hereafter  have  hold  work  and 
enjoy  all  mines  minerals  and  quarries  of  what  nature  or  kind  soever  lying 
within  the  moors  or  commons  intended  to  be  divided."  Then  follow  a  large 
number  of  privileges  and  powers  about  which  I  shall  have  to  say  a  word 
presently  ;  and  then  the  section  takes  up  the  words  "  mines  minerals  and 
quarries"  in  this  way,  "as  fully  and  freely  as  he  or  they  might  or  could 
have  had  held  used  and  enjoyed  the  same  in  case  this  Act  had  not  been 
made,  and  that  without  paying  any  damages  or  making  any  satisfaction 
for  so  doing."     I  venture  to  say,  if  this  had  not  been  an  Act  of  Parlia- 
ment, or  if  it  had  not  been  some  legal  language  about  which  there  are 
cases  more  or  less  bearing  upon  that  language,  no  human  being  could  have 
for  a  moment  doubted  what  it  was  intended  by  the  Bishop  to  reserve  in 
this   case,    "  as  fully  and  freely  as  he  or  they  might  or  could  have  had 
held  used  or  enjoyed  the  same  if  this  Act  had  not  been  passed,  and  that 
without  paying    any  damages  or  making   any  satisfaction  for  so  doing." 
Before  the  Act  was  passed,  as  1  have  already  said,  he  had  a  perfect  right 
to    let   down    the    soil   to  any  extent,  provided  he  left  sufficient  for  the 
commoners.     Then,  not  only  does  it  say  "in  case  this  Act  had  not  been 
passed,5'  but  "that  without  paying  any  damages  or  making  any  satisfac- 
tion   for   so  doing  "  ;    and    it    seems  to  me  that  the  ordinary  clear  and 
proper  meaning  to  put  upon  those  words  is,  that  he  was  to  be  at  liberty 
after  the  passing  of  this  Act  to  work  these  mines  and  let  down  the  surface 
in  so  doing,  and  that  without  making  any  compensation  to  the  persons 
-who  were  injured. 

But  the  case  does  not  stop  there,  because,  when  you  come  to  the  com- 
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pensation  clause,  the  construction  -which  I  have  put  on  the  words  in  the 
section  on  page  53  seems  to  me  to  be  accentuated  and  emphasized.  "  And 
whereas  great  inconvenience  may  happen  and  damage  be  done  to  particular 
persons  by  reason  of  searching  for  winning  and  working  the  said  mines 
and  quarries  within  and  under  their  respective  allotment--,  not  only  of  the 
more  improvable  parts  of  the  said  moors  or  commons,  but  also  of  the  less 
improvable  parts  thereof  after  the  same  may  be  accepted  and  enclosed  by 
yirtue  of  this  Act  as  hereinafter  is  directed  and  provided,  by  the  said  Lord 
Bishop  of  Durham  and  his  successors  and  his  and  their  lessee  and  lessees 
and  assigns  without  paying  any  damage  or  making  any  satisfaction  for  so 
doing,  for  remedy  whereof  be  it  enacted  *' — what  ?  That  upon  complaint 
and  application  of  any  person  or  persons  who  may  be  damnified  by  the 
•working  of  the  mine*,  and  so  on.  Be  damnified  by  what  ?  By  the  working 
of  the  mines.  It  is  very  difficult  to  understand  how  these  mines  could 
be  effectually  worked  without  a  letting  down  of  the  surface.  At  any  rate, 
it  seems  to  me  that  a  letting  down  of  the  surface  was  contemplated  and 
was  intended  by  this  Act  of  Parliament. 

With  regard  to  the  case  of  Love  v.  Bell,  to  my  mind  that  case  is  entirely 
distinct  from  the  present.  As  has  been  pointed  out  by  my  brother  Lindley, 
the  language  of  the  Act  of  Parliament  is  different.  "We  find  there  no  such 
words  as  "  and  that  without  making  any  satisfaction  or  compensation."  We 
find  there,  moreover,  a  compensation  clause  very  different  from  the  com- 
pensation clause  in  this  case — a  compensation  provided  to  the  occupants  in 
respect,  it  was  thought  (and  rightly  thoughf,  I  think,  in  that  case),  of  not  a 
permanent  but  a  temporary  damage.  Here,  on  the  other  hand,  the 
compensation,  if  the  construction  I  place  upon  the  Act  is  the  correct  one, 
is  not  only  in  respect  of  the  temporary  damage,  but  of  permanent 
damage,  namely,  damage  in  letting  down  the  surface. 

It  may  be  said,  of  course,  that  the  compensation  provided  by  this  Act 
of  Parliament  is  inadequate.  However,  that,  it  appears  to  me,  is  nothing 
with  which  this  Court  has  to  do  ;  nor  am  I  prepared  to  say  that,  having 
regard  to  the  state  of  tilings  at  the  time  of  the  passing  of  the  Act,  ib 
was  inadequate  ;  because  it  seems  to  me  that  it  was  never  then  con- 
templated that  large  portions,  if  any  portions,  of  this  moor  would  be 
used  for  the  purpose  of  having  buildings  erected  upon  it,  but  rather  it 
was  thought  that  it  would  be  used  for  grazing  purposes  subject  to  the 
rights  of  mining  which  are  so  amply  reserved  in  the  Act  of  Parliament, 
contemplating,  as  I  have  no  doubt,  the  letting  down  of  the  surface. 

I  think,  therefore,  this  appeal  thould  be  allowed. 


CHAPTER   V. 

LEGALIZATION    OP   NUISANCES. 

The  term  nuisance  is  applied,  in  the  English  law,  indiscrimi-  Nuisance, 
nately,  both  to  disturbances  of  an  easement  already  acquired,  and  w  afc* 
infringements  upon  the  natural  rights  of  property,  for  which  an 
action  can  be  sustained.  Strictly  speaking,  however,  the  term 
nuisance  should  be  confined  to  the  latter  class  of  injuries  only — 
those  acts  which,  though  originally  tortious,  as  infringing  the 
common  law  rights  of  property,  may  nevertheless,  in  process  of 
time,  confer  a  prescriptive  title  by  enjoyment.  This  distinction 
may  be  further  illustrated  by  considering,  that  when  the  matter  of 
complaint  is  the  disturbance  of  an  easement,  the  acts  done,  if 
allowed  to  be  continued  for  a  certain  period,  would  be  evidence 
to  show  that  no  easement  existed  ;  whereas,  in  the  case  of  a 
nuisance,  properly  so  called,  the  effect  of  a  similar  continuance 
will  be  evidence  of  a  right. 

Many  acts  done  upon  a  man's  own  property,  which  are  in  their  Legalized 
nature  injurious  to  the  adjoining  land,  and  consequently  action- 
able as  nuisances,  may  be  legalized  by  prescription.  Thus,  the 
right  not  to  receive  impure  air  is  an  incident  of  property,  and  for 
any  interference  with  this  right  an  action  may  be  maintained  ;  but 
by  an  easement  acquired  by  his  neighbour,  a  man  may,  it  appears, 
be  compelled  to  receive  the  air  from  him  in  a  corrupted  state,  as 
by  the  admixture  of  smoke  or  noisome  smells,  or  to  submit  to 
noises  caused  by  the  carrying  on  of  certain  trades.  Thus,  too, 
with  regard  to  flowing  water,  the  right  not  to  have  impure  water 
discharged  on  a  man's  land  is  one  of  the  ordinary  rights  of 
property ;  the  infringement  of  which  can  only  be  justified  by  an 
easement  previously  acquired  by  the  party  so  discharging  it. 

Thus,  it  is  said  in  Viner's  Abridg.  (a),  that  an  ancient  brew- 
house,  though  erected  in  Fleet  Street  or  Cheapside,  is  not  a 
nuisance.     So,  it  seems  that  an  ancient  user  may  be  a  justifica- 

(a)  Nuisance,  G. 
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legalized  by 

time. 


From  what 
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tion  for  the  exercise  of  a  noisy  (a)  or  offensive  trade  {b),  or  for 
discharging  water  in  an  impure  state  upon  the  adjoining  land  (c) 
[or  for  polluting  a  stream  (<V).] 

In  Bliss  v.  Hall,  Tindal,  C.  J.,  say«,  "  The  plaintiff  came  to  his 
hou^e  clothed  with  all  the  rights  appurtenant  to  it;  one  of  which, 
at  the  common  law,  is  a  light  to  wholesome  untainted  air,  unless 
the  business  which  creates  the  nuisance  has  been  carried  on  there 
for  so  great  a  length  of  time  that  the  law  will  presume  a  grant 
from  his  neighbours  in  favour  of  the  party  who  causes  it." 

"  Twenty  years'  user,"  said  Park,  J.,  "  would  legalize  the 
nuisance." 

[But,  until  a  nuisance  arises,  no  one  can  complain.  And 
therefore  a  right  to  carry  on  an  offensive  trade,  or  to  pollute 
water  with  sewage,  is  not  acquired  merely  by  having  carried  on 
the  trade  or  having  drained  into  the  water  for  twenty  years;  but 
it  must  be  shown  that  the  air  over  the  plaintiff's  land,  or  the 
water  to  which  he  is  entitled,  has  been  corrupted  for  that 
period  (e),  and  corrupted  to  the  extent  of  the  right  claimed  (f) 
and  so  as  to  be  actionable  or  preventible  by  the  plaintiff  or  his 
predecessors  (g). 

There  can  be  no  prescription  to  make  a  common  nuisance, 
which  is  a  prejudice  to  all  people,  because  it  cannot  have  a  lawful 
beginning,  by  licence  or  otherwise,  being  against  the  common 
law.  Thus  a  prescription  for  the  inhabitants  of  a  town  to  lay 
logs  in  a  highway  was  held  void  (h) ;  and  so  of  a  prescription  to 
send  sewage  into  a  public  river  (i),  or  to  erect  a  weir  in  a  navi- 
gable river  not  erected  before  the  time  of  Edward  I.  (;'). 

But  where  the  nuisance  is  public  only  in  the  sense  of  being 
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Diat.  .1  •-'  '■  mrd  of 

L80. 
i,  i   Flight  v.  Tho  n  u  I  LH39),  LO  A.  & 

1857), 


7  E.  &  B.  391  ;  Ooldsnwl  v.  Tunbridge 
nor ovement  Commissioner B(ld66)t 
L.  K.  1  Ch.  349. 

(/)  Crossley  v.  Lightowler  (1867),  L. 
E.  2  Ch.  478. 

(  r)  Bturgesr.  Bridgman  (1879),  L.  R. 
11  Ch.  Dw.  852.  Cf.  Fletcher  v.  Bealey 
I  L885),  L.  R.  28  Ch.  D.I  38 

(h)   Foxdcr  v.  1018),   Cro. 

Jac.  416;  Deu-dl  v.  Banders  (1K19;,  Cro. 
Jac.  490;  2  Rol.  Abr.  265;  Vin.  Abr. 
Prescription,  E. ;  Com.  Dig.  Praoacrip- 
tion,  F.  2. 

(i)  Att.-Gen.  v.  Bamsley  (1874),  9 
W.  N.  87. 

(;)  Itolle  v.  Whyte  (1868),  L.  R.  3 
I  >   l;  886  j  Lee  -laic  (1870), 

L.  R.  5  C.  P."  657.  Cf.  Traill  v. 
McAllister  (1891),  26  L.  ]{.,  Ir.  524. 


LEGALIZATION    OF    NUISANCES.  417 

[injurious  to  many  proprietors,  as  is  an  offensive  trade,  the  same    No  prescrip- 

rule  does  not  apply.     The  owners  of  property  affected  by  such      tlon  for  a 

.  ip  common 

trade  may  have  licensed  it,  or  have  taken  from  the  tradesman      nuisance. 

subject  to  his  right  to  carry  it  on  (a).] 

Some  ancient  authorities  appear  to  have  recognized  a  species   Doctrine  of 

of  right  to  corrupt  the  air  or  disturb  a  natural  easement  given  by  comiD&  t0 

i  i  •  i    i     i  l    i  nuisance 

an  enjoyment,  however  short,  provided  that  at  the  commencement  exploded. 

of  it  no  person  was  in  a  situation  to  be  injured  by  such  cor- 
ruption or  disturbance;  the  party  afterwards  complaining,  even 
though  the  nuisance  was  modern,  was  said  to  have  come  to  the 
nuisance,  and  was  held  to  have  no  right  of  action  for  any  injury 
sustained. 

"  If  my  neighbour,"  says  Blackstone,  "  makes  a  tan-yard,  so  as 
to  annoy  and  render  less  salubrious  the  air  of  my  house  or 
gardens,  the  law  will  furnish  me  with  a  remedy ;  but  if  he  is  first 
in  possession  of  the  air,  and  I  fix  my  habitation  near  him,  the 
nuisance  is  of  my  own  seeking,  and  may  continue"  (&). 

It  is  difficult  to  see  on  what  principle  this  doctrine  could  have 
been  supported ;  and  indeed  many  of  the  old  authorities  are  at 
variance  with  it,  and  the  [more]  recent  decisions  of  the  Court  of 
Common  Pleas  upon  this  point  appear  to  have  restored  the  law  to 
an  accordance  with  the  general  principles  of  easements. 

In  Leeds  v.  Shakerly  (c),  the  declaration  stated,  that  the  plain-  L°eds  v. 
tiff  was  seised  in  fee  of  a  mill,  and  that  he  and  all  those,  &c,  khakerly. 
from  time  whereof,  &c,  had  had  a  watercourse  running  by  three 
mills,  A,  B,  and  C,  to  his  said  mill.  That  the  defendant  cut  the 
banks  of  the  watercourse  in  A,  whereby  he  lost  the  profits  of  his 
mill.  After  verdict  for  the  plaintiff  it  was  moved  in  arrest  of 
judgment,  "  That  it  was  not  alleged  that  the  plaintiff  was  seised 
of  the  mill  at  the  time  of  the  cutting."  For  the  plaintiff  it  was 
argued  that  the  words,  "  seisitus  existit,  ipse  qui  et  omnes  ill i," 
&c,  have  used  the  watercourse,  were  a  sufficient  averment  of 
seisin  at  the  time  ;  and  that  this  very  objection  had  been  made 
and  overruled  in  Dame  Browne's  Case  (d).  But  all  the  Court 
(absente  Popham)  held,  that  the  declaration  was  insufficient  for 
this  cause.  Gawdy  said  that,  in  Browne's  Case,  the  opinion  of 
Lord  Dyer  was,  that  the  count  was  insufficient,  and  error  is  there 
brought  of  the  said  judgment. 

(a)  Reg.  v.  Neville  (1792),  Peake,  125  (b)  2  Com.  402. 

(91).    Cf.  Earrop  v.  Hirst  (1868),  L.  E.  (c)   1600,  Cro.  Eliz.  751. 

4  Exch.  43.  (d)  1572,  Dyer,  319,  b. 
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In  Dver*s  Report  of  the  case  of  If     n  v.  hove 

referred  to,  it  is  said.   "But  the  wrie  and  count  were  fault; 
the    plaintit"    m    si  ko  be    owner  of  the 

mess  tag  ^        rs  at  the  time  of  the  diversion,  but 

only  at  the  time  of  the  action  commenced  :  whereas  the  plaintiff 
its  -  I,  and  does  not  say  triijf  seised,  *.Vc.  therefore  the  plaintiff 
was  not  damnified  by  the  diversion  ;  wherefore  the  plaintiff  could 
not  have  judgment  given."'      Bat   by   Bet.        -  (216), 

appears  that  judgment     '         -  -  given.     And  the  roll  being 

searched,  it   appears  judgment  was  given,  and  the  plaintiff  ac- 
satie  n  of  the  damages,  and  the  defendant  after- 

wards brought  a  writ  of  error. 

In  Tenant  v.  Gohhrin  (a),  where  it  was  held,  that  the  plaintiff 

-     -.ititled  to  recover  damages  against  the  defendant,  who  had 

d  his  wall  to  be  out  of  repair,  so  that  the  filth  from  his 

forica  ran  into  the  plaintiff's  cellar,  there  is  the  following  dictum 

rd  Holt :   '"'  If  a  man  erects  a  house  and  a  house  of  office, 

and  the  I       -  ins  to  a  vacant  piece  of  ground  which 

keeps  in   the  filth   of  the  house  of  I  ffioe,   if  the  owner  of  the 

vacant  piece  of  ground  will  dig  a  cellar  there,  he  must  no 

wall  to  :  98  of  office.*' 

In  the  report  in  Salkeld,  who  was  counsel  in   the  case,   the 
above  dictum     a   _       a  with  the  very  imp  Iditional  term 

"  that  the  house  of  office  was  ancient,"  and  eveu  then  it  is  enun- 
ciated as  a  doubtful  position.  se  might  possibly  be 
that  the  defendant  might  not  be  bound  to  repair,  as  if  the  plaintiff 
made  a  new  cellar  under  the  plaintiff's  old  privy  ;  or  in  a  vacant 
piece  of  _  next  the  old  privy  ;  in  such  case  the 
plaintiff  must  defend  him- 

In   .  .  where  an  action  w\s  brought  for  a 

.ce,  and  it  appeared  that  the  nuisance  was  It   by  the 

plaintiff  until   he   made  a   window  through  which   the 
smell  eut-  '..'.enborough  is  reported  to  hav    -  '  That 

the  plaintiff,  having  brought  the  nuisance  upou  herself  by  opening 
the  window,  t  tisistent 

the  fa  d  in  the  report,  that  the  nuisance  might  have  been 

an   ancient    one,    and  therefore  legalised   by  time.     It  was  not 
pon  the  Court,  that  the  right  to  open  a  window  and  the 


'    '    .  90;  8 
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right  not  to  have  corrupted  air  imniitted  upon  a  man's  property,      Doctrine  of 
ai-e  both  common   law  rights  requiring  no   easement  to  support      coming  to 

°  .  x  °  r"  nuiBiince. 

them.     The  wall  in  which  the  window  was  opened  was  an  ancient    

one,  but  no  point  appears  to  have  been  raised  on  that  ground.  '    obee. 

These  dicta,  however,  appear  to  be  opposed  to  principle,  and  to 
the  general  current  of  authority,  both  ancient  and  modern. 

Ric.  de  D.  (a)  brings  a  writ  of  "Quod  permittat"  against  R.  Lib.  Ass. 
and  S.,  and  the  nuisance  was  assigned,  that,  whereas  ho  hath  a 
house  in  S.,  with  apple,  pear,  and  other  trees,  bearing  fruit,  the 
defendant  levied  a  lime-kiln  so  near  to  the  house  of  the  said  Ric, 
that,  when  the  kiln  was  burning,  the  smoke  thereof  burnt  and 
scorched  the  trees,  which  became  dry  and  unfruitful. 

The  defendant  pleads,  that  the  plaintiff  hath  no  estate  in  the 
tenement  to  which,  &c.,  except  as  lessee  for  life  under  the  Abbot 
de  Berg. 

The  defendant  further  pleaded,  that  the  lime-kiln  was  so  built 
and  used  by  the  defendant's  father  before  the  plaintiff  had  any 
interest  in  the  frank  tenement ;  without  this,  that  he  had  levied 
any  nuisance  since,  &c. 

Upon  argument,  the  Court  held  the  plea  bad — "  If  the  defen- 
dant's father  were  now  alive,  the  plaintiff  would  have  an  assize 
against  him." 

Herle,  J.,  said :  "  It  might  be  he  (the  father)  had  the  kiln 
there,  but  did  not  use  it,  and  the  tort  began  with  the  user  ;  or 
that  the  tort  was  begun,  and  then  discontinued,  and  renewed 
again,  after  he  was  possessed  of  the  frauk  tenement ;  and  then  ho 
shall  have  his  assize.  Thus,  if  my  father  had  a  right  of  way, 
which  was  stopped  by  a  hedge  or  by  a  ditch  levied  across  it,  and 
the  tort  was  submitted  to  without  debate  all  the  lifetime  of  my 
father,  and  after  his  death  I  find  the  way  open,  and  enter  and  use 
it,  and  am  afterwards  disturbed  by  the  feoffee  of  him  who  levied 
the  hedge,  I  shall  have  an  assize  of  nuisance. 

"  So  here,  although  we  have  the  kiln  before,  &c,  and  the  tort 
begun,  if  afterwards  such  tort  be  discontinued,  and  then  in  his 
(plaintiff's)  time  it  begin  (again)  to  burn,  he  shall  have  an  action 
for  such  tort." 

In  Fitzherbert  (b)   it  is  said,  "  If  a  man  levy  a  nuisance  unto  Fitz.  N.  B. 
the  freehold  of  another,  and  he  to  whom  the  nuisance  is  done 


(a)  Assiz.  anno.  4,  pi.  3,  p.  G.  (b)  N.  B.  124  H.  p.  290. 
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•true  v. 


I         .  n  Hill. 


make  a  feoff ment  in  fee  of  the  land,  and  he  who  did  the  nuisance 
make  a  feoffment  of  the  land  in  which  the  nuisance  is,  yet  there 
is  a  writ  in  the  Register  for  the  feoffee  of  him  to  whom  the 
nuisance  was  levied  against  the  feoffee  of  the  other  to  reform  that 
nuisance." 

In  Westbovme  v.  Mordant  (a),  which  was  an  action  upon  the 
case,  th<  -non  stated  that  the  plaintiff  was  possessed  of  a 

meadow  adjoining  a  certain  brook,  from  the  20th  April,  et  adhuc 
iude,  &C,  and  that  defendant,  on  the  said  20th  April,  put  in 
divers  loads  of  stones  into  the  said  brook,  and  by  it  obstupavit 
aquam  illam  ;  that  it  from  the  said  20th  April  to  the  day  of  the 
writ  purchased,  overflowed  his  meadow,  so  that  he  could  not  have 
any  benefit  from  it. 

After  verdict,  it  was  moved  in  arrest  of  judgment,  "  because 
the  nuisance  is  supposed  to  be  done  before  the  plaintiff's  title  did 
commence,  so  no  cause  of  action." 

Gawdy,  J.,  said:  "The  declaration  is  good,  for  an  action  of 
the  case  declareth  the  whole  matter,  so  that  it  is  not  material 
when  the  nuisance  was  erected,  for  he  that  is  hurt  by  it  shall  have 
an  action." 

Fenner,  J  ,  agreed,  it  may  be  the  nuisauce  was  not  by  the 
stopping  till  the  running  of  the  water,  and  the  action  being 
brought,  as  the  truth  is,  is  well  brought  ;  and  Wray  being  absent, 
they  commanded  judgment  to  be  entered,  if  nothing  said  to  the 
contrary. 

In  Beswick  v.  Ounden  Ilill  (b),  the  plaintiff  declared  that  the 
defendant  "  levied  a  dam  in  such  a  river  such  a  day,  whereby 
it  surrounded  the  land  of  J.  S.,  who  afterwards  enfeoffed  the 
plaintiff  thereof,  and  that  defendant  adhuc  malitiose  custodivit 
the  said  dam,  whereby  the  plaintiff's  laud  is  surrounded."  To 
this  declaration  the  defendant  demurred  in  law. 

In  support  of  the  demurrer  it  was  contended,  that  the  plaintiff 
could  not  maintain  the  action,  as  he  had  nothing  in  the  land  at 
the  time  when  the  nuisance  was  erected,  and  i  Assize,  3,  was 
cited,  and  no  new  injury  was  done;  it  was  admitted  that  an 
action  would  lie  if  any  new  act  had  been  done,  as  the  turning  of 
the  watercock  in  Dyer,  319,  which  made  a  new  nuisance  each  time. 
On  the  other  side  it  was  said,  that  the  action  was  not  brought 
for  levying  the  dam,  but  continuing  the  same  from  such  a  day  to 


(a)   15fJ0,  Cro.  Eliz.  19L 


(6)   1593,  Cro.  Eliz.  402. 
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such  a  day,  which  was  after  the  plaintiff's  purchase,  &c.  Rolf's  Doctrine  of 
Case,  decided  in  Easter  Term,  25  Eliz.  (a),  was  cited,  that  "  where  °uTsance° 
one  erected  a  house  so  near  to  another's  that  the  rain  descended    — -      ~ 

t>(       i i-k.  v. 

from  the  new  house,  &c,  and  the  heir  brought  an  action  upon  the    Cunden  Hill 
case  for  the  nuisance  made  by  building  the  house  in  his  father's 
time,  he  should  recover  by  judgment.'5 

Gawdy  and  Popham,  Justices,  thought  the  action  was  well 
brought  for  the  continuance  ;  and  Popham  took  the  distinction 
between  the  cases  in  which  no  interest  remains  in  the  thing 
obstructed  to  the  party  against  whom  the  nuisance  is  done,  and 
where  he  still  retains  some  profit  or  interest  therein.  In  the 
former  case  the  remedy  is  provisional  only  ;  in  the  latter  it  passes 
to  the  heir  or  purchaser.  "  If  I  have  potwater  running  from  my 
river  to  my  home,  and  T.  stops  it  in  his  land  before  it  comes  to 
my  land,  and  T.  die,  or  make  a  feoffment  over,  my  heir  or  feoffee 
have  not  any  remedy  for  this  tort  made  before  their  time  ;  but 
where  any  profit  remains  which  comes  to  the  heir  or  feoffee,  after 
the  nuisance  done,  therefore,  for  so  much  of  the  profit  as  is  come 
unto  them,  and  is  taken  from  them  by  the  continuance  of  the 
nuisance,  they  shall  have  their  action.  Then  here,  by  the  levying 
of  the  dam,  the  inheritance  of  him  to  whom  it  was  levied  is  not 
taken  away  :  but  although  his  land  be  surrounded,  some  profit 
remained  unto  him,  which  he  hath  conveyed  to  the  feoffee,  which 
being  taken  from  him  by  the  continuance  of  the  nuisance,  it  is 
reason  that  the  feoffee  should  have  his  action  ;  and,  therefore,  if 
one  levies  a  bank  in  a  river,  whereby  part  of  my  land  is  sur- 
rounded, and  afterwards  I  make  a  feoffment  of  my  land  to  J.  S., 
and  afterwards  another  part  is  surrounded  by  reason  of  that  bank, 
he  shall  have  an  assize  of  nuisance  (quod  fuit  concessum)  ;  so 
here,  for  that  the  land  of  the  feoffee  grew  a  malo  ad  pejus  die  in 
diem,  by  reason  of  the  inundation  made  by  this  dam,  it  is  reason 
the  feoffee  should  have  his  action.  The  same  law  is  for  a  non- 
feasance, viz.,  for  not  repairing  of  a  bank  where,  &c." 

Clench  and  Fenner,  Justices,  contra,  were  of  opinion,  that  the 
feoffment  extinguished  the  tort,  "and  nothing  had  been  done  since 
the  feoffment  which  the  feoffee  could  punish."  Upon  its  being 
moved  again,  the  justices  all  agreed  that  the  action  was  well 
brought,  and  it  was  accordingly  adjudged  for  the  plaintiff. 

Another  action  on  the  case,  between  the  same  parties,  for  the 


(<i)  Cited  p.  5  Rep.  101  a. 
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continuance  of  a  certain  bank  (quandarn  molem),  appears  to  Lave 
been  decided  in  favour  of  the  defendant  on  demurrer  to  the 
declaration  : — "  All  the  justices  resolved  for  the  defendant,  1st. 
That  this  action  upon  the  case  lies  not,  because,  if  it  were  a 
nuisance,  the  plaintiff  might  have  his  remedy  by  an  assize  or 
quod  permittat  (a);  and  a  man  shall  never  have  an  action  on  the 
case  where  he  may  have  any  other  remedy,  by  any  writ  found  in 
the  Register,  for  this  is  only  given  where  there  wants  such  a 
remedy.  2nd.  There  is  not  here  any  offence  committed  by  the 
defendant,  for  he  allegeth  that  he  kept  and  maintained  a  bank, 
which  h,  that  he  kept  it  as  he  found  it,  and  that  is  not  any  offence 
done  by  him,  for  he  did  not  do  anything  ;  and  if  it  were  a 
nuisance  hefore  his  time,  it  is  not  any  offence  in  him  to  keep  it ;  but 
the  plaintiff  is  to  have  his  remedy  to  abate  it  by  a  quod  per- 
mittat ;  and,  therefore,  this  case  differs  from  4  Ass.  pi.  3,  for 
there  the  using  was  a  new  nuisance,  but  is  not  so  here  "  (b). 

In  the  report  of  the  same  case  in  Moore  (c),  it  is  stated,  "  that 
the  bank  was  levied  before  the  defendant  was  enfeoffed  ;  "  and  it 
was  adjudged  "by  the  court,  that  the  action  lay  for  the  con- 
tinuance against  the  feoffee,  and  that  in  such  case  it  would  lie 
against  an  heir ;  and  a  case  was  cited  of  Rolf  v.  Rolf  in  this 
court,  where  a  house  was  built  so  near  to  another  house,  that  the 
(new)  one  annoyed  the  other  with  continual  dropping,  and  the 
feoffment  was  made  of  the  new  house;  and  it  was  adjudged  that 
an  action  on  the  case  would  lie  against  the  feoffee  for  the 
continuance." 

According  to  this  latter  report,  these  cases  are  only  an  autho- 
rity for  the  position — that  the  feoffee  of  a  party  who  erected  a 
nui>ance  is  liable  for  its  continuance — a  position  which,  except  in 
some  particular  cases,  appears  hardly  to  have  been  questioned  (d). 

The  report  of  the  case  of  Rolf  v.  Rolf,  as  given  by  Lord 
Coke  (e),  is  altogether  different,  and  fully  confirms  the  passage 
from  Pitz.  X.  B.,  above  cited.  John  Rolf  was  seised  of  a  house 
in  fee,  and  Richard  Rolf  was  seised  of  a  piece  of  land  adjacent  to 


(a)  [On  the  Dature  of  these  writs,  see 
3  Blackst.  Con.m.  22U,  1.] 

(b)  Cro.  Kliz.  520,  num.    I 
Currii 

There  appears  to  be  some  mistake  in 
the  report  here,  as  the  defendant  not 
only  kept,  but  also  levied  the  dam, 
though  not  in  tin'  plaintiffs  time,  The 
Court   appeal  to  have  confounded   the 


right  of  a  plaintiff  to  6ue  with  the  lia- 
bility of  a  defendant  to  be  sued  for  the 
continuance  of  a  nuisance  erected  be- 
fore his  estate  commenced. 

(r)    P.   ;i53,  num.  /■'■ 

(.i)  [Sec ace.  Brodei  v. Saillard ( 1876), 
L.  EL  2  Oh.  D.  G92.] 

(«)  1738,  5  Hep.  101. 
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the  said  house,  and  on  this  he  built  a  new  house,  so  nearly  ad- 
joining the  house  of  John  that  the  rain  fell  thereon  from  the  roof 
of  his  new  house.  John  Rolf  died,  and  his  house  descended  to 
his  son,  as  did  the  new  house  and  land  to  the  son  of  Richard  who 
refused,  upon  request  made  to  him,  to  remove  the  projecting 
eaves,  and  John,  the  son,  accordingly  brought  an  action  against 
him,  and  upon  demurrer  it  was  held,  that  the  action  lay — because 
the  defendant,  on  request,  did  not  reform  the  nuisance  which  his 
father  made,  but  suffered  it  to  continue  to  the  prejudice  and 
damage  of  the  son  and  heir  of  him  to  whom  the  wrong  was  done. 

In  Moore,  449,  nom.  Beswich  v.  Comeden,  three  exceptions  are 
taken  :  1st,  That  assize  lay  and  not  case.  2nd,  That  "  custodire 
and  manutenere  "  are  not  sufficient  words  of  tort.  And  3rd,  That 
a  quod  permittat  lay  by  the  statute,  and  not  an  action  on  the  case. 
And  it  was  adjudged,  that  the  plaintiff  should  take  nothing  by  his 
writ. 

In  another  report,  nom.  Beswich  v.  Omuden  (a),  it  is  said, 
"adjudged  that  the  feoffee  shall  have  an  action  on  the  case  for  a 
nuisance  erected  before  his  time  and  continued  during  his  time, 
but  only  for  the  continuance." 

In  Penruddock's  Case  (b),  one  Clark  brought  a  quod  permittat  Penruddoc 
against  Penruddock  and  wife,  "  and  the  case  was  such — John 
Cock  built  a  house  on  his  own  freehold  so  near  the  curtilage  of 
Thomas  Chuckley  that  it  hung  over  three  feet  of  the  said  curti- 
lage; and  afterwards  Chuckley,  to  whom  the  nuisance  was  done, 
conveyed  his  house  to  the  plaintiff,  and  John  Cock  conveyed  his 
house  to  the  defendants  ;  and  the  first  question  was,  whether  the 
writ  lies  in  this  case  for  a  feoffee  or  not ; "  and  it  was  objected, 
"that  when  a  wrong  and  injury  is  done  by  levying  of  a  nuisance 
for  which  an  action  lies,  that  if  he  who  has  the  freehold  to  which 
the  nuisance  is  done  conveys  it  over,  now  this  wrong  is  remedi- 
less. As  if  the  landlord  encroaches  on  the  rent  of  his  tenant,  the 
tenant  cannot  avoid  this  wrong  in  an  avowry ;  but  in  an  assize,  or 
a  cessavit,  or  a  ne  injuste  vexes,  he  may.  But  if  the  tenant  to 
whom  the  wrong  is  done  enfeoffs  another,  his  feoffee  shall  never 
avoid  this  wrong,  for  he  shall  take  the  land  in  the  same  plight  as 
it  was  given  him."     And  so  in  the  case  of  common. 

"  But  it  was  answered  and  resolved,  that  the  dropping  of  the 
water  in  the  time  of  the  feoffee  was  a  new  wrong,  so  that  the  per- 


(a)  Moore,  599. 


(6)  1738,  5  Rep.  100  b. 
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■  n  of  the  wrong  by  the  feoffor,  or  his  feoffee,  to  continue  to 
the  prejudice  of  another,  should  be  punished  by  the  feoffee  of 
the  house,  kc,  and  if  it  be  not  reformed  after  request,  a  quod 
littat  lies  against  the  feoffee."  This  judgment  was  affirmed 
on  a  writ  of  error,  and  "so  this  case  was  adjudged  hy  all  the 
judges  of  Eugland." 

In  Some  v.  Barwitih  («),  it  is  said,  "  It  was  also  held  that  for 
a  nuisance  erected  in  the  time  of  the  devisor,  and  continued 
afterwards,  (as  this  case  was,)  the  devisee  shall  join  in  the 
action ;  for  the  continuance  thereof  is  as  the  new  erecting  of  such 
a  nuisance." 

In  Tlosuell  v.  Prior,  as  reported  in  12  Mod.  635,  after  giving 
the  decision  that  an  action  lay  for  continuing  a  nuisance  either 
against  the  lessor,  or  his  lessee,  at  the  plaintiff's  option  (b),  there 
is  the  following  dictum  : — "  But  if  this  action  here  were  brought 
ly  au  alienee  of  the  land  to  which  the  nuisance  was  against  the 
erector,  and  the  erection  had  been  before  any  estate  in  the  alii 
the  question  would  have  been  greater;  because  the  erector  never 
did  any  wrong  to  the  alienee."  The  reports  of  this  case  in  Sal- 
keld  and  Lord  Raymond  (c)  contain  no  such  dictum,  which,  at 
the  utmost,  amounts  to  a  doubt  only,  and  is  directly  at  variance 
with  the  decisions  in  Rolfy.  7i'o//aud  in  Penruddock's  Case. 

In  Viuer's  Abr.  (d),  it  is  said,  "If  a  man  build  a  kiln  to  burn 
chalk  to  the  nuisance  of  my  house  and  trees  next  adjoining,  and 
after  discontinues  the  use  of  it,  and  then  dies,  and  his  heir  re- 
news the  use  of  it  again,  this  is  a  new  nuisance  by  the  heir,  and 
1  permittat  lies  against  him  for  it.  But  otherwise  it  would 
be,  if  the  kiln  never  was  discontinued  in  the  life  of  the  fa! 
but  had  been  always  used,  and  the  heir  continued  to  a 
the  manner  ;  for  there  no  qu&d  permittat  lies  against  him." — 

The  case  itself  ('-),  of  which  this  purports  to  be  an  abst  I 
does  not  contain  the  last  of  these  two  positions ;  in  addition  to 
which  it  is  expressly  relied  on  in  Penruddock's  Case  as  an  autho- 
rity for  a  qu6d  permittat  lying  in  a  case  where,  if  the  above  quo- 
tation were  correct,  it  clearly  could  not  have  been  maintained. 
The  position  in    Ymer  would  no  doubt  be   true,  if  sufficient  time 


(;)  1610,  Oro.  Jac.  281. 

ibury   and 
;■  71),  L.  ]:.  6  Q   B. 

67b.] 


■ )  I  r.  Prior  (1699),  2  Sulk. 

i  Lord  Bay.  B92,  718. 

('/)    N usance  (  L). 
(•)    Vide  aiiti-,  419. 
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had  elapsed  to  confer  a  prescriptive  title  on  the  father,  and  no     Doctrine  of 
addition  had  been  made  by  the  son  :  but  of  this  no  mention  is      cotnmg  tc 

J  nuisance. 

made  in  the  Year  Book. 

"Where  there  hath  been  an  ancient  brewhouse  time  out  of  Brewery  Case. 
mind,  although  in  Cheapside  or  Fleet  Street,  &c,  this  is  not  any 
nuisance,  because  it  shall  be  supposed  to  have  been  erected  when 
there  were  no  buildings  near.  Contra — if  a  brewhouse  should  be 
now  erected  in  any  of  the  streets  or  trading  places,  this  shall  be 
a  nuisance,  and  an  action  on  the  case  lies  for  whomsoever  shall 
receive  any  damage  thereby  ;  and  accordingly  in  an  action  brought 
by  one  Robins,  a  lacemau,  in  Bedford  Street,  against  a  brewer,  for 
a  nuisance  from  the  brewhouse  to  the  goods  in  his  shop,  (it  being 
a  brewhouse  of  ten  years'  standing,)  the  jury  gave,  for  two  years' 
damages,  601."  The  obvious  inference  from  which  is,  that  the 
laceman's  shop  had  only  been  open  during  the  two  years  for 
which  the  damages  were  given  (a). 

In  the  [more]  recent  case  of  Elliotson  v.  Feetham  and  another  (b),  Elliotson  r. 
the  declaration  complained  of  a  nuisance  to  the  plaintiff's  dwell- 
ing-house  from  certain  workshops  and  a  manufactory  for  the 
working  of  iron  belonging  to  the  defendants.  The  defendants 
pleaded,  "  That  they  were  possessed  of  their  said  workshops  and 
manufactory  in  the  declaration  mentioned  long,  to  wit,  for  the 
space  of  ten  years,  before  the  plaintiff  became  possessed  of  his 
said  term  of  and  in  the  said  messuage  or  dwelling-house,  with  the 
appurtenances,  in  the  declaration  mentioned  ;  and  that  the  de- 
fendants always  from  the  time  at  which  they  so  became  possessed 
of  their  said  workshops  and  manufactory,  down  to  and  until  the 
plaintiff  so  became  possessed  of  his  messuage  or  dwelling-house 
with  the  appurtenances,  as  aforesaid,  used,  exercised,  and  carried 
on  the  said  trade  and  business  of  ironmongers,  and  worked  iron, 
and  made  and  manufactured  ironmongery  goods  in  their  said 
workshops  and  manufactory,  without  any  let,  suit,  interruption, 
molestation,  or  complaint  by  or  on  the  part  of  the  owners  or 
occupiers  of  the  said  messuage  or  dwelling-house  now  of  the 
plaintiff  :  and  that  the  defendants,  from  the  time  the  plaintiff  so 
became  possessed  of  his  said  messuage  or  dwelling-house  hitherto, 
had  continued  to  use,  exercise,  and  carry  on  the  said  trade  and 
business  of  ironmongers,  and  to  work  iron,  and  make  and  manu- 
facture ironmongery  goods  in  their  said  workshops  and  manu- 

(«)  Viner,     Abr.     Nusance,     G.     pi.  (b)   1835,  2  Bing.  N.  C.  13-4;   S.  C,  2 

18.  Scott,  174. 
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became  possessed  of  his  messuage,  and  that  he  had,  during  all  Doctrine  of 
that  time,  carried  on  the  trade  of  a  candle-maker  there  to  the  ^0„fjf£,i0 
same  extent  and  in  the  same  manner  as  at  the  time  complained 
of.  That  plea  appears  to  me  to  afford  no  answer  whatever  in 
point  of  law  to  the  charge  in  the  declaration,  which  unquestion- 
ably is  a  nuisance.  It  may  be  that  the  defendant  was  the  first 
occupier;  but  the  plaintiff  came  to  his  house  clothed  with  all  the 
rights  appurtenant  to  it,  one  of  which  at  common  law  is  a  right 
to  wholesome  and  untainted  air,  unless  the  business  which  creates 
the  nuisance  has  been  carried  on  there  for  so  great  a  length  of 
time,  that  the  law  will  presume  a  grant  from  his  neighbours  in 
favour  of  the  party  who  causes  it.  Elliot-son  v.  Feetham  decided 
the  point." 

Park,  J.,  cited  PenruddocFs  Case  (a),  and  observed,  "  Elliotson 
v.  Feetham  is  identical  with  the  present  case.  As  the  Lord  Chief 
Justice  there  observed,  '  when  a  man  takes  a  house  he  takes  it 
with  all  the  rights  incident  to  it ; '  so  here,  even  in  the  case  sup- 
posed by  the  defendant's  counsel,  the  plaintiff  would  have  had  a 
right  to  that  of  the  deprivation  of  which  he  complains.  Twenty 
years'  user  would  legalize  the  nuisance,  but  here  the  defendant 
only  alleges  a  user  of  three  years." 

Yauo-han,  J.,  concurred.  "  An  offensive  trade,"  said  the  learned 
judge,  "  may  be  a  nuisance  or  not,  according  to  the  place  in  which 
it  is  carried  on.  Here  the  manufactory  complained  of  is  not  shown 
to  have  been  remote  from  human  habitations.  There  is  nothing 
upon  the  face  of  the  plea  to  show  that  the  nuisance  is  hallowed 
by  prescription."  And  Mr.  Justice  Bosanquet  added,  "  It  clearly 
is  not  enough  in  such  a  case  as  this  for  the  defendant  to  show 
a  short  possession  and  exercise  of  the  offensive  trade  anterior  to 
the  commencement  of  the  plaintiff's  possession.  Nothing  less 
than  a  twenty  years'  user  will  afford  a  defence." 

It  is  by  no  means  easy  to  define  in  general  terms  what  precise  What 
amount  of  infringement  of  the  general  rights  of  property  is  ^uSncl! 
requisite  to  confer  a  right  of  action.  There  "  must,  at  all  events, 
be  some  sensible  diminution  of  these  rights  affecting  the  value  or 
convenience  of  the  property;''*  and  though  certain  trades  have 
been  declared  to  be  nuisances  when  carried  on  in  particular 
situations,  vet  it  appears  to  be  in  every  instance  a  question  of  fact 


(a)  1738,  5  Rep.  100  b;  supra,  p.  439. 
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whether  such  a  degree  of  annoyance  exists  as  can  be  said  to 
amount  to  a  nuisance. 

["Lex  non  favet  delicatorum  votis."  The  question  in  each 
case  is,  according  to  Knight  Bruce,  V.-C,  in  the  case  of  lValttr 
.  Selfe  {a),  (affirmed  on  appeal),  "whether  the  inconvenience 
ought  to  be  considered  as  one  of  mere  delicacy  or  fastidiousness, 
or  as  an  inconvenience  materially  interfering  with  the  ordinary 
comfort  physically  of  human  existence,  not  merely  according  to 
it  or  dainty  modes  and  habits  of  living,  but  according  to  the 
plain,  sober,  and  simple  notions  among  English  people;''  in 
other  words,  "  will  the  proceeding  abridge  and  diminish  seriously 
and  materially  the  ordinary  comfort  of  existence  to  the  occupiers, 
whatever  their  rank  or  station,  or  whatever  their  state  of  health 
may  be?"  (6)] 

The  fact  that  a  private  nuisance  may  also  be  indictable  as  a 
nuisance  to  the  public,  does  not  prevent  any  individual  from 
bringing  an  action  against  the  party  causing  it,  provided  he  can 
prove  that  he  has  himself  sustained  some  special  injury  thereby  (o). 

It  would  be  an  endless  task  to  enumerate  all  the  instances  of 
nuisance  for  which  an  action  can  be  maintained.  It  may  be 
sufficient  to  observe,  that  the  erection  of  anything  offensive,  so 
near  the  house  of  another  as  to  render  it  useless  and  unfit  for 
habitation,  e.g.,  the  erection  of  a  swine-sty,  lime-kiln,  privy, 
smith's  forge,  tobacco-mill,  tallow-furnace,  uear  a  common  inn,  or 
the  like,  is  actionable  (<J). 

The  oldest  reported  case  of  a  nuisance  caused  by  carrying  on 
an  offensive  trade  is  in  4  Ass.  3,  already  mentioned,  for  erecting 
a  lime-kiln. 

"  A  tan-house  is  necessary,  for  all  men  wear  shoes,  and  never- 
theless it  may  be  pulled  down,  if  it  be  erected  to  the  nuisance  of 
another :  iu  like  manner  of  a  glass-house,  and  they  ought  to  be 
erected  in  places  convenient  for  them  "  (e).     "  The  erecting  a 


i  De  <:.  a  S.  815. 
I  v.  Lamhi  ri   ClMi?),  L. 

B.  8  E  'ay  (1^7:5),  L.  R. 

8  Ch.  4«;:. 

(c)    '  ,  1738), 

Willee,  73  i  |  L816), 

-.  621,  [That  private  injury, 
arising  from  a  public  nuisance,  is  the 
subjec  '  ion  f<  ir  damages, 
is  a  doctrine  as  old  as  any  in  the  com- 
mon la  ■  'le  v.  Smith 
Yorkihire,  rate,  p.  401 ; 


and  see  the  judgment  of  Kindersley, 
V.-C,  in  Boltau  v.  /'-  Hi  [185]  I,  I 
Simons,  N.  S.  133,  in  which  case  the 
nuisance  complained  of  was  loud  noise 
ff  bells;  and  Friti  v.  7/ol.-on  (1880), 
L.  K.  liCh.  D.  512.] 

(./)  Bel.  X.  P.  12th  edit.  1129;  FJlioi- 
/'•■  tham   (1835),  2  Bing.    X.   C. 
l.".l  |   /.      -  v.  Hall  (1838),  5  Scott,  500; 
1  Bing.  X.  C  183. 

Per  H ide,  0.  J.,  in  •  '         v. 
(1629),  Palmer,  589. 
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common  or  private  brew-house  is  not  of  itself  a  nuisance,  nor  the 
burning  of  sea-coal  in  it ;  but  if  it  is  erected  so  near  the  house  of 
another  that  his  goods  are  thereby  spoilt,  and  his  house  made  un- 
inhabitable by  the  smoke,  an  action  lies  "  (a). 

In  1  Roll.  Abr.  (b)  are  given  instances  of  nuisances,  by  a  man 
keeping  stinking  tallow  and  greaves,  the  stench  whereof  drove 
away  the  guests  from  the  plaintiff's  house ;  and  erecting  a 
smelting-house  adjoining  plaintiff's  field,  whereby  the  grass  was 
withered  and  his  horses  and  cows  killed  (c). 

In  2  Roll.  Abr.  (d)  the  instances  given  of  trades  which  are 
nuisances  at  law,  are  : — A  glover  making  a  lime-pit  so  as  to 
corrupt  a  watercourse ;  a  man  levying  a  pig-sty  so  near  a  house 
that  by  reason  of  the  smell  the  owner  cannot  live  therein  (e)  ;  the 
erecting  a  lime-kiln;  and  "a  dyer  erecting  a  dye-house  so  near 
to  my  house  that  I  cannot  dwell  therein,  pur  le  fetor  del  fume  et 
auter  sordides." 

In  Aldred's  Case  (/),  the  declaration  stated,  that,  by  reason 
of  the  stench  from  the  defendant's  pig-sties,  "  the  plaintiff  and 
his  servants  could  not  remain  in  his  house  for  fear  of  infection." 

In  Bex  v.  Pierce  (g),  an  information  was  brought  against  the 
defendant,  by  the  Recorder  of  London,  for  erecting  and  continuing 
a  soap-boilery  in  Wood  Street.  It  was  held  by  Jefferies,  C.  J., 
"  That,  though  such  a  trade  is  honest,  and  may  be  lawfully  used, 
yet,  if  by  its  stench  it  be  an  annoyance  to  the  neighbours,  it  is  a 
nuisance.'*'  A  case  is  also  mentioned  of  a  "  calender-man  in 
London,  in  Bread  Street,  who  was  convicted  before  Lord  Hale  on 
such  an  information  ;  for  that  the  noise  of  his  trade  disturbed  the 
neighbours  and  shook  the  adjacent  houses  : "  and  another  case  of 
a  brew-house  on  Ludgate  Hill,  Rex  v.  Jordan,  where  defendant 
was  compelled  "  to  prostrate  the  same  and  convert  it  to  other 
purposes ;  for  that  such  trades  ought  not  to  be  in  the  principal 
parts  of  the  city,  but  in  the  outskirts." 

A  case  is  cited  in  Jones  v.  Powell  (h),  of  an  action  brought 
against  a  dyer,  "  Quia  fumos,  fcedidates,  et  alia  sordida  juxta 
parietes  querentis  posuit,  per  quod  parietes  putridce  devenerunt, 
et  ob  metum  infectionis  per  horridum  vaporem,  &c,  ibid,  morari 
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(a)  Agreed  per  Cur.  Ibid. 

(6)  P.  88,  Action  on  the  case,  pi.  6,  7. 

(c)  [Bishop  Auckland  Local  Board  v. 
Bishop  Auckland  Iron  Co.  (1882),  L.  R. 
10  Q.  B.  D.  138.] 

(d)  Nusane,  141,  pi.  13,  14,  15,  18. 

(e)  [Banbury  Sanitary  Authority   v. 


Page  (1881),  L.  R.  8  Q.  B.  D.  97;  Rapier 
v.  London  Tramways  Co.,  L.  R.  (1893), 
2  Ch.  588.] 

(/)  1738,  9  Rep.  57  b. 

{g)  35  Car.  2  j  2  Shower,  327,  Case 
329. 

(h)  1629,  Hutton,  136. 
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non  audebat."  In  Jones  v.  Powell,  a  brew-house  in  which  <>-;i- 
coal  was  burnt,  was  held  to  be  a  nuisance. 

In  Baines  v.  Baker  (a),  Lord  Hardwicke  refused  to  grant  an 
injunction  to  stay  the  building  of  a  small-pox  hospital  in  Cold 
Bath  Fields,  very  near  the. houses  of  several  of  the  plaintiff's 
tenants  ;  though  it  appeared  that  in  the  lease  of  the  house 
in  question,  granted  by  the  plaintiff  to  the  defendant,  there  was  a 
covenant  against  turning  it  into  a  brew-house,  because  it  would 
be  a  nuisance.  The  Lord  Chancellor  said:  "I  am  of  opinion  it 
is  a  charity  likely  to  prove  of  great  advantage  to  mankind.  Such 
an  hospital  must  not  be  far  from  a  town,  because  those  that  are 
attacked  with  that  disorder,  in  a  natural  way,  may  not  be  carried 
far." 

[In  the  last-cited  case  there  was,  in  fact,  no  nuisance  at  all; 
see  the  comments  of  Kindersley,  V.-C,  in  Soltau  v.  De  Held  (b). 

The  later  cases  of  nuisance  have  been  chiefly  concerned  with 
noise  (c)  or  obstruction  of  highways  by  crowds  (d),  or  with  the 
disposal  of  sewage  and  refuse  (e).] 

The  right  of  sending  on  the  neighbouring  land  air  impregnated 
with  smoke,  to  such  an  extent  as  to  be  a  nuisance,  was  recognized 
as  a  servitude  by  the  civil  law  in  the  same  manner  as  the  right  of 
throwing  water  used  in  manufactories,  or  otherwise,  upon  the  ad- 
jacent land(/),  though  no  such  servitude  existed  where  the  right 


(o)   1752,  Ambler,  15S;  3  Atk.  750. 
\b)  1851,  2  Sun.  X.  s.  133.     See  also 
<    Asylum    District  v.    Hill 
(1881),  L.  ft.  6  a.pp.  CaB.  193;   / 

olitan    Asylums    Board  (1886),  2 

Times  L.  R.  36]  :  Bendelow  v.  Guardians 

(  1887),  4  Times   L.  ft. 

67;    and     '  I  'v>n.   of 

I.,  ft.  (1893),  -i  Ch.  87. 

(r)  Bolt  iii  v.   D<    H        (1851  i,  2  Sim. 

N.  S.  V.VA;   Gaunt  v.  V       ■     •  L872),  L. 

ft,   s  Ch.  -  '-  •   (  1873),  ibid. 

167  ;   Bin  L876),  L.  ft.  2 

Ch.  D.  692  ;   Hi  1878), 

v  Ti.  Rep.  3 

L87    I,    L.   ft.   11    Oh.   I>iv.    852  : 
I 

985  .    L.   ft.  11  App. 

'1,'i-iirk   and 

I,,    ft.   (1891),   2 

(1891),  60 

]..  J.,  I  S3   L.  T.  635,  39  W.  ft. 

L    ft. 

H6| 

-     I..  T.  101. 
i  i)  Bellamy  v.  Wells,  ubi  sup. ;  1 


v.    Penley,    L.   R.    (1893),   2  Oh.    1  17  ; 

v.  Lou  Ion  <  1  898), 

62  .!.  P.  181. 

(?)    Att.-Gen.  v.  Bositi  tstolce  (187(5), 

2!  W.  ft.  817;  St.  Heli  cat  Co. 

376),  L.  R.  1  Kxch.  D. 

196;  II-  v.  <  s   (1877),  L. 

ft.  i' C.  P.  D.2    ■  Heston  trad 

Oh  Local  Bo  ird  <  1879),  L.  K    12 
Oh.    Div.    102;  v.    Dorking 

(1882),   L.  It.  20  Ch.  Div.  595  j   < 

!  (1883),   I.,    ft. 
23  Oh.   D.  7<i7 ; 
(lssr,),  I..  It.  29  Ch.  Div.  115. 

N'.n  putare  se,  ex  tabernj 
aria  fiinmrn  in  Biiperior:i  BB  iiticia  jure 
iniinitti  posse,  nisi  ei  rei  servn .uH'in 
talem  admittit.  [demqae  ait,  el  ei 
Baperiore  in  inferiora  non  aqnam,  non 
quid  aliad  immitti  lioefc.  In  boo  enim 
idii  haoteaas  facere lioer, qoatenaa  nihil 
in  alieanm  immibtat;  fumi  autem,  sicit 
aqnss,  osse  immiBsionem;  posse  itfitur 
Buperiorem  onna  infVriore  agere,  "jnj 
ill!  non  Mie  i » 1  ita  f;icere." — Diu- 
8,  §  5,  si  aerv.  rind. 
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was  claimed  to  such  an  extent  only  as  was  necessary  for  the 
ordinary  purposes  of  domestic  life  (a). 

The  following  authority  has  been  frequently  cited  : — In  Com. 
Dig.  (b),  it  is  said,  "  So  it  (an  action)  does  not  lie  for  a  reasonable 
use  of  any  right,  though  it  be  to  the  annoyance  of  another.  As 
if  a  butcher,  brewer,  &c,  use  his  trade  in  a  convenient  place, 
though  it  be  to  the  annoyance  of  his  neighbour."  No  authority 
is  cited  (c). 

This  appears,  however,  to  refer  rather  to  the  amount  of  annoy- 
ance requisite  to  give  a  right  of  action  at  all  for  a  nuisance  than 
the  right  to  cause  one ;  [and  with  this  interpretation  the  later 
cases,  except  that  of  Hole  v.  Barloiv  (d),  agree. 

In  the  case  last  mentioned  the  defendant  burnt  bricks  within 
a  short  distance  of  the  plaintiff's  house.  The  learned  judge,  at 
the  trial  of  an  action  for  the  nuisance  thereby  occasioned,  left  to 
the  jury  the  questions,  first, — was  the  place  where  the  bricks  were 
burnt  a  proper  and  convenient  place  for  the  purpose  ?  and,  if  not, 
was  the  nuisance  such  as  to  make  the  enjoyment  of  life  and  pro- 
perty uncomfortable  ?  The  jury  found  for  the  defendant;  and 
in  discharging  a  rule  for  a  new  trial  on  the  ground  of  mis- 
direction, Crowder,  J.,  said  that  the  direction  was  consistent  with 
all  the  authorities,  and  the  Court  would  be  in  effect  overruling 
several  if  they  were  to  make  the  rule  absolute. 

No  authorities  were  cited  by  the  Court  except  the  passage  from 


Instances  of 
nuisance. 

Doctrine  of 
convenience. 


Hole  v. 

Bartow. 


Ergo  per  contrarium  agi  poterifc,  "jus 
esse  fumum  imtnittere."  Sed  et  inter- 
dictum  "  uti  possidetis  "  poterit  locum 
habere,  si  quis  prohibeatur,  qualiter 
velit  suo  uti. — Ibid. 

Nam  et  in  balineis  (inqnit)  vaporibus 
cum  Quintilla  cuniculum  pergentem  in 
Ursi  Julii  instruxisset,  placuit,  potuisse 
tales  servitutes  imponi.— Ibid.  §  7. 

(«)  Apud  Pomponium  dubitatur  an 
quis  possit  ita  agere,  "  lioere  fumum 
non  gravem,  puta  ex  foco,  in  suo  fa- 
cere."  aut  "  non  licere."  Et  ait  magis 
non  posse  agi  :  sicut  agi  non  potest, 
"jus  esse  in  suo  ignem  facere,  aut  se- 
dere,  aut  lavere."— Ibid.  §  6. 

(b)  Action  upon  the  case  for  a  Nuis- 
ance (C). 

(«)  [The  authority  for  the  passage  in 
Com.  Dig.  is  probably  2  Rol.  Ab.  139, 
Kusans,  F.  pi.  2.  "  If  a  man  makes 
candles  in  a  vill,  by  which  he  causes  a 
noisome  smell  to  the  inhabitants,  still 
this  is  no  nuisance,  for  the  needfulness 
of  them  shall  dispense  with  the  noisome- 


ness  of  the  smell.  3  Jac.  B.  R.  Rankett's 
Ca?e  adjudged."  (Vin.  Abr.  Nusance, 
F.  pi.  2.)  Hawkins  questions  the  reason- 
ableness of  this  opinion.  (P.  C.  bk.  1, 
c.  32,  s.  10,  vol.  1,69-4,  Curwood's  edit.) 

Or  he  may  refer  to  Anon.  (1  Vent. 
26.)  "  It  was  said  that  a  man  ought 
not  to  be  punished  for  the  erecting  of 
anything  necessary  for  his  lawful  trade, 
but  it  was  answered  that  this  ought  to 
be  in  a  convenient  place  where  it  may 
not  be  a  nuisance.  For  Twisden  said  he 
had  known  of  an  injunction  for  erecting 
of  a  brew-house  near  Serjeants'  Inh;  but 
the  other  justices  doubted  and  agreed 
that  it  was  unlawful  only  to  erect  such 
things  near  the  King's  palace." 

The  places  where  trade  could-  be 
carried  on  in  towns  appear  formerly  to 
have  been  regulated  by  bye-law.  See 
pi.  34,  E.  15  Car.;  Player  v.  Jenkins, 
1  Sid.  234  ;  B.  R.  P.  18  Car.  2 ;  Vin. 
Abr.  Bye-laws,  B.  pi.  Itf ;  1  Russell  on 
Crimes,  p.  440.] 

00  1858,  4  C.  B.,  N.  S.  331. 
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D.  otrine  of  [Comyns  above  mentioned  ;  but  it  may  be  observed  that  the 
convenience,  direction  is  opposed  to  the  opinions  expressed  by  the  judges  in 
Bliss  v.  Hall  and  Elliotson  \\  Feetham,  in  both  of  which  it  is  laid 
down  by  the  Court,  that  twenty  years'  user  is  required  in  order  to 
deprive  a  neighbour  of  his  remedy  for  the  nuisance  caused  by 
carrying  on  an  offensive  trade,  and  no  trace  of  the  doctrine  is  to 
be  found  in  them,  that  no  user  is  required  if  the  place  be  a 
"proper  and  convenient "  one. 

N     reference  was  made  by  the  Court  to  the  case  of  Walter  v. 
Sel)  >r  to   the  judgments  in  the  two  other  cases  already 

referred  to ;  and  it  cannot  be  disputed  that  a  direct  conflict 
of  opinion  existed  upon  the  question,  whether  a  man  has  a  right 
to  cause  noxious  matters  to  flow  on  to  his  neighbour's  land 
to  such  an  extent  as  to  render  the  enjoyment  of  life  and  property 
substantially  uncomfortable,  in  any  case  except  that  in  which  an 
easement  has  been  acquired  entitling  him  to  do  so. 

From  the  report  of  Hole  v.  Barlow,  it  does  not  appear  upon 
which  of  the  questions  left  to  them  the  jury  found  their  verdict ; 
but,  although  from  the  judgments  delivered  in  that  case,  it 
appears  that  the  judges  were  not  of  opinion  that  this  was 
material,  the  effect  of  the  actual  decision  is  quite  altered  by  the 
fact  mentioned  by  Martin,  B.,  in  his  judgment  in  Stock} 
Waterworks  Company  v.  Potter  (b),  namely,  that  the  jury  in  fact 
found  that  there  was  no  nuisance. 
Beal  treating  The  real  effect  of  the  placitum  in  Comyns'  Digest,  already 
,f  ,1'.'  cited,  p.  431,  is  shown  in  the  interpretation  of  the  word  "con- 

venient," adopted  by  Hide,  C.  J.,  in  Palmer's  Rep.  539,  and 
Martin,  B.,  in  Stockport  Waterworks  Company  v.  Potter,  ubi  sup., 
according  to  which  "convenient  place"  means  a  place  where  a 
nuisance  will  not  be  caused  to  another ;  and  the  authorities 
in  which  the  locality  has  been  spoken  of  as  material  in  deter- 
mining the  question  of  nuisance  or  no  nuisance  are  perfectly 
consistent  with  this  interpretation.  Upon  the  question  of  fact, 
whether  a  nuisance  has  been  caused  by  the  defendant  at  all,  the 
nature  of  the  locality,  like  every  other  fact  in  the  case,  must 
be  taken  into  consideration ;  but  that  question  really  is,  whether 
the  act  of  the  defendant  lenders  the  enjoyment  of  life  and 
property  by  the  plaintiffs  uncomfortable,  and  if  this  be  found  in 
the  affirmative,  it  should  seem  conclusive  of  the  right  to  recover, 


(a)   1851,  4  De  G.  &  Sm.  315.  {V)   18G1,  7  H.  &  N.  160. 
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{whatever  the  locality  ;  aud  the  great  inconvenience  an  d  insecurity     Doctrine  of 
which  would  result  if  this  were  not  so  are  obvious  (a),  ■■"nvenience. 

In  Beardmore  v.  Treadwell  (b),  Stuart,  V.-C.,  granted  an  Beardmorev. 
injunction  against  brick-burning.  He  said,  "  Where  a  man  is  TrcadwcU' 
injuring  his  neighbour  to  a  very  material  extent  in  a  way  not 
absolutely  necessary,  this  Court  is  always  disposed  to  interfere. 
In  such  cases  the  balance  of  convenience  must  be  attended  to. 
Upon  the  result  of  the  evidence  it  is  proved  that  there  has  been 
an  actual  and  positive  injury  to  the  plaintiff,  and  that  the  comfort 
and  enjoyment  of  her  mansion  have  been  disturbed;  that  the 
ornamental  trees  planted  to  exclude  the  appearance  of  unsightly 
objects  have  in  some  cases  been  destroyed,  and  in  many  cases 
injured."  As  to  the  ruling  of  Byles,  J.,  in  Hole  v.  Barlow, 
"  that  no  action  lies  for  the  reasonable  use  of  a  lawful  trade  in  a 
convenient  and  proper  place,"  he  observes,  "  in  this  exposition  of 
the  law,  the  words  'convenient  and  proper'  must  be  taken  subject 
to  some  qualification  j  nobody  will  doubt  that  to  the  brick-burner 
the  place  may  be  convenient,  and  probably  the  most  convenient 
place  that  can  be  found,  but  it  is  clear  that  the  place  being  con- 
venient to  one  party  is  not  enough  to  justify  the  continuance  of 
the  acts  if  they  make  the  enjoyment  of  life  and  property  un- 
comfortable to  the  other,  especially  if  they  can  be  done  elsewhere 
without  these  injurious  consequences  following.  The  words 
therefore,  '  convenient  and  proper,'  must  be  used  with  reference 
to  the  situation  of  both  parties." 

In  Bamford  v.  Tumley  (c),  another  brick-burning  case,  Cock-  Bamford  v. 
burn,  C.  J.,  on  the  authority  of  Role  v.  Barlow,  directed  the  jury  Tlirnlr'-i- 
that  if  they  thought  the  spot  was  convenient  and  proper,  and  the 
burning  of  the  bricks  was,  under  the  circumstances,  a  reasonable 
use  by  the  defendant  of  his  own  land,  the  defendant  would 
be  entitled  to  a  verdict,  independently  of  the  question  whether 
there  was  an  interference  with  the  plaintiff's  comfort  thereby ; 
and  a  verdict  was  entered  for  the  defendant.  On  appeal 
to  the  Exchequer  Chamber,  the  direction  was  held  to  be  im- 
proper, the  verdict  was  set  aside,  and  a  verdict  entered  for  the 
plaintiff,  for  40s.  The  majority  of  the  Court  (Erie,  C.  J., 
Williams  and  Keating,  JJ.,  and  Wilde,  B.)  held,  that  Hole  v. 
Barlow  was  not  well  decided,  and  that  the  words  "  convenient 

(a)  See  also  the  judgment  of  Wood,  (b)  1863,  9  Jur.,  N.  S.  272 ;   3  G  ff. 

V.-C,  in  Att.-Oen.  v.  Birmingham,  fyc.  68-i. 

<1858),  i  K.  &  J.  523.  (c)  1860,  3  B.  &  S.  62. 
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[place,"  in  the  passage  in  Com.  Dig.,  meant  a  place  where 
a  nuisance  would  not  be  caused  to  another,  in  conformity  with 
the  observations  in  the  above  passage  (p.  432)  ;  and  that  the 
law  was,  that  a  man  might,  without  being  liable  to  an  action, 
exercise  a  lawful  trade,  as  that  of  a  butcher  or  brewer,  or  the  like, 
notwithstanding  it  was  carried  on  so  near  the  house  of  another  as 
to  be  an  annoyance  to  him,  in  rendering  his  residence  there  less 
delectable  or  agreeable,  provided  the  trade  were  so  conducted  that 
it  did  not  cause  what  amounted  in  point  of  law  to  a  nuisanoe 
to  the  neighbouring  house.  Pollock,  C.  B.,  dissented  from 
the  judgment.     The  parties   afterwards   agreed  to  enter  a  stet 

In  Oavey  v.  LeJlitter  (a),  Wightman,  J.,  refused  to  leave  to  the 
jury  the  question  whether  the  place  where  the  defendant  burned 
the  bricks  was  a  convenient  and  proper  place  for  the  purpose,  but 
left  it  to  them  to  say  whether  the  acts  of  the  defendant  rendered 
the  plaintiff's  residence  substantially  uncomfortable,  and  whether 
his  shrubs,  &c,  had  been  thereby  injured.  The  plaintiff  obtained 
a  verdict  for  £20.  The  Court  held  the  judge's  direction  correct. 
Erie,  C.  J.,  said  that  the  Court  in  Bamfurd  v.  Turnley  only 
decided  that  the  form  of  question  adopted  in  Hole  v.  Barlow  was 
wrong.  He  observed,  that  the  affairs  of  life  in  a  dense  neighbour- 
hood could  not  be  carried  on  without  mutual  sacrifices  of  comfort, 
and  in  all  actions  for  discomfort  the  law  must  regard  the  prin- 
ciple of  mutual  adjustment ;  that  the  notion,  that  the  degree 
of  discomfort  which  might  sustain  an  action  under  some  circum- 
stances must  therefore  do  so  under  all  circumstances,  was  as 
untenable  as  the  notion,  that  if  the  act  complained  of  was  doue 
in  a  convenient  time  and  place,  it  must  therefore  be  justified, 
whatever  the  degree  of  annoyance  thai  was  occasioned  thereby; 
and  that  the  judgment  of  Willes,  J.,  in  Hole  v.  Barlow,  appeared 
to  him  to  be  sound. 

In  Tip2  ing  v.  8b.  Helen's  Smelting  Company  (h),  an  action  for 
a  nuisance  by  noxious  fumes  from  a  stnelting-house,  Mel  lor,  J., 
directed  the  jury  that  every  man  is  bound  to  use  his  own 
property  in  such  a  manner  as  not  to  injure  the  property  of  his 
neighbour,  unless  he  has  acquired  a  prescriptive  right  to  do  so  ; 
but  that  the  law  does  not  regard  trilling  inconveniences.  Every- 
thing mnst   be  looked  at   from   a  reasonable   point  of   view,  and 


363,  13  C.  B.,  N.  S.  470. 


(b)  18G:3,  4  B.  A  S.  G08. 
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[therefore,  in  an  action  of  nuisance  to  property  from  noxious  Doctrine  of 
vapours,  the  injury,  to  be  actionable,  must  be  such  as  visibly  to  ('nnveDience- 
diminish  the  value  of  the  property  and  the  comfort  and  enjoyment  Tipping  v. 
of  it.  In  determining  that  question,  time,  locality,  and  all  the  imdlbfo 
circumstances  must  be  taken  into  consideration.  In  places  where 
great  works  had  been  erected  and  carried  on,  which  were  the 
means  of  developing  the  national  wealth,  persons  must  not  stand 
on  extreme  rights  and  bring  actions  in  respect  of  every  matter  of 
annoyance,  as,  if  that  were  so,  business  could  not  be  carried  on  in 
such  places.  The  defendant  complained  of  the  direction,  but  the 
Courts  of  Queen's  Bench  and  Exchequer  Chamber  held  it  to  be 
correct ;  and  Cockburn,  C.  J.,  said  that  it  was  not  a  right  question 
to  put  to  the  jury  to  say  whether  the  place  where  the  act  was 
done  was  a  proper  and  convenient  one  for  the  purpose,  or  whether 
the  doing  of  it  in  that  place  was  a  reasonable  use  of  the  defen- 
dant's land,  and  that  it  was  inconsistent  with  sound  reason  to  say 
that  the  matter  could  be  considered  with  reference  to  the  interest 
of  the  public.  Without  compensation,  an  individual  was  not 
precluded  from  redress  for  private  injury  on  account  of  a  benefit 
to  the  public  arising  from  that  injury.  The  judgment  was 
affirmed  by  the  House  of  Lords  (a). 

In  Reinliardt  v.  Mentasti  (b),  where  the  defendant  had  put  up   jteinhardt  v. 
a  stove,  the  heat  of  which  rendered  the  cellar  of  the  plaintiff's   Mentasii. 
house    unfit    for    storing    wine,    Kekewich,    J.,    examined   the 
authorities  on  this  point,  and  held  it  to  be  no  answer  to  the  case 
that    the   defendant  was   making  a  reasonable   use  of    his  own 
property. 

In  Att.-Gen.  v.  Corporation  of  Manchester  (c),  where  an  action  A.-Q.v.  Corp. 
was  brought  to  restrain  the  erection  of  a  small-pox  hospital  °-  2Ianc]lcster 
as  a  public  nuisance,  it  was  held  that  there  was  no  sufficient 
evidence  to  justify  "a  well-founded  and  reasonable  apprehension 
of  danger,"  and  the  injunction  was  refused  on  the  facts.  Chitty, 
J.,  added  that  "  in  the  case  where  the  health  of  the  Queen's  sub- 
jects in  general  is  concerned,  it  may  possibly  be  a  question 
whether,  if  the  evidence  shows  that  the  maintenance  of  a  small- 
pox hospital  is  on  the  whole,  balancing  the  good  against  the  evil, 
more  beneficial  to  the  health  of  the  public  at  large,  or  to  that 
portion  of  the  public  that  inhabits  and  frequents  the  neighbour- 
hood, than  the  leaving  of  the  persons  suffering  from  the  disease 

(a)  11  H.  Lds.  642,  St.  Helen's  Smelt.  (6)  1889,  L.  R.  42  Ch.  D.  6S5. 

ing  Company  v.  Tipping.  (c)  L.  E.  (1893),  2  Ch.  87. 
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PARTICULAE   EASEMENTS. 


Doctrine  of 
c  mvenience. 


Other  exist- 
ing nuisances. 


Damage 
must  be 
bubetantial. 


[scattered  in  their  own  houses,  some  weight  might  not  be  properly- 
allowed  to  this  circumstance  "  ;  but  he  expressly  refraiued  from 
making  this  consideration  any  ground  for  his  decision.  It  is  to 
be  noted  that  the  case  was  one  of  public  and  not  private 
nuisance. 

It  is  no  answer  to  a  claim  for  an  injunction  against  a  nuisance 
for  fouling  water  that  the  water  is  already  fouled  by  others,  who 
have  a  right  to  do  so.  "  The  circumstance  of  the  plaintiff  buying 
up  these  rights  (he  had  bought  up  some  but  not  all)  indicates  the 
soundness  of  the  rule  of  law  which  has  been  laid  down  in  the 
House  of  Lords  in  the  case  of  St.  Helen's  Smelting  Company  v. 
Tapping,  namely,  that  you  cannot  justify  an  additional  nuisance 
in  the  case  of  smoke,  if  it  can  be  clearly  traced  to  your  new 
chimnev,  on  the  ground  that  the  plaintiff  has  had  a  great 
many  nuisances  to  encounter  before.  If  the  nuisances  which  he 
has  had  to  encounter  before  have  been  such  that  it  is  impossible 
to  trace  any  evil  to  the  work  you  are  conducting  with  your  new 
chimney,  possibly  the  case  may  be  otherwise;  though  even  then 
it  must  be  seen  how  unreasonable  it  would  be  to  allow  such  an 
excuse,  because  the  circumstance  that  a  person  who  is  so  injured 
can  buy  up  those  who  have  acquired  rights  against  him  is 
no  reason  why  he  should  be  compelled  to  submit  to  your  ad- 
ditional nuisance  until  he  has  bought  up  all  the  rest "  (a). 

But  the  damage  must  be  sensible,  substantial,  and  actual;  and 
the  Court  will  not  take  into  account  contingent,  prospective,  or 
remote  damage.  "  The  law  does  not  take  notice  of  the  imper- 
ceptible accretions  to  a  river- bank  or  to  the  sea-shore,  although 
after  a  lapse  of  years  they  become  perfectly  measurable  and 
ascertainable  ;  and  if,  in  the  course  of  nature,  the  thing  itself  is 
so  imperceptible,  so  slow,  and  so  gradual  as  to  require  a  great 
lapse  of  time  before  the  results  are  made  palpable  to  the  ordinary 
senses  of  mankind,  the  law  disregards  that  kind  of  imperceptible 
operation.  So,  if  it  were  made  out  that  every  minute  a  millionth 
of  a  grain  of  poison  were  absorbed  by  a  tree,  or  a  millionth  of  a 
grain  of  dust  deposited  upon  a  tree,  that  would  not  afford  a 
ground  for  interfering, although  after  the  lapse  of  a  million  minutes 
the  grains  of  poison  or  the  grains  of  dust  could  be  easily  detected. 
It  would  have  been  wrong,  as  it  seems  to  me,  for  this  court  in 
the  reign  of  Henry  VI.  to  have  interfere!  with  the  further  use  of 


(<;)   CrosaJey  v.  Lightowler  (1866),  L. 
R.  3  Eq.  289,.per  Wood,  V.-L'. ;   2  Ch. 


Ap.   478.     See  also  Crump  v.  Lambert 
(1867),  L.  R. 3  Eq.  409;  17  L.  T.,  N.  S.  133. 
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[sea-coal  in  London,  because  it  had  been   ascertained    to  their       Damage 
satisfaction,  or  predicted  to  their  satisfaction,  that  by  the  rei°-n  of       mu8t  *>e 
Queen  Victoria   both  white  and   red    roses  would  have  ceased         9taptial- 
to  bloom  in  the  Temple  Gardens.     If  some  picturesque  haven 
opens  its  arms  to  invite  the  commerce  of  the  world,  it  is  not  for 
this  court  to  forbid  the  embrace,  although  the  fruit  of  it  should 
be  the  sights,  and  sounds,  and  smells  of  a  common  sea-port  and 
ship-building   town,  which  would    drive    the  Dryads   and    their 
masters  from  their  ancient  solitudes  "  (a).] 


(a)  Per  James,  L.  J.,  in  Salvinv.  North  Brancepeth  Coal  Co.  (1874),  L.R.  9  Ch.  705. 


CHAPTER    VI. 


PASTY   WALLS    AND    FEN 


party  •  walla 

presumed  to 
be  in  common. 


Presumption 
rebutted. 


Although,  strictly  speaking,  the  rights  and  liabilities  of  the 
owners  of  property  adjoining  to  a  party-wall  relate  principally  to 
the  doctrine  of  tenancy  in  common,  yet  some  of  the  rights 
exercised  over  it  partake  of  the  character  of  easements. 

The  common  user  of  a  wall  adjoining  lands  belonging  to  diffe- 
rent owners  is  prima  facie  evidence  that  the  wall  and  the  land  on 
which  it  stands  belong  to  the  owners  of  those  adjoining  lands  in 
equal  moieties,  as  tenants  in  common  (a). 

Where  the  precise  extent  of  land  originally  belonging  to  each 
owner  can  be  ascertained,  the  presumption  of  a  tenancy  in 
common  does  not  arise,  but  each  party  is  the  owner  of  so  much 
of  the  wall  as  stands  upon  his  own  land  (6). 

In  the  latter  case,  there  seems  no  authority  for  saying  that  the 
rio-hts  of  the  respective  owners  of  the  portions  of  the  wall  differ 
from  those  of  the  proprietors  of  any  other  two  walls  which  abut 
on  each  other  :  unless  prevented  by  some  easement  having  been 
acquired,  either  party  would  be  at  liberty  to  pare  away  or  even 
entirely  to  remove  his  portion,  notwithstanding  the  other  half 
might  be  unable  to  stand  without  the  support  of  it  (c).  At  the 
utmost,  the  fact  of  the  close  union  of  the  walls  could  only  impose 
a  duty  of  greater  caution  than  might  otherwise  be  required  in 
removing  the  materials.  "  If,"  said  Bayley,  J.,  "  the  wall  stood 
partly  on  one  man's  land  and  partly  on  another's,  either  party 
would  have  a  right  to  pare  away  the  wall  on  his  side,  so  as  to 
weaken  the  wall  on  the  other,  and  to  produce  a  destruction  of 
that  which  ought  to  be  the  common  property  of  the  two"  {d). 


(n)  Oubiti  v.  Porter  (1828),  8  B.  &  C. 
257,  and  note,  p.  259  ;  Wili 

1827),  1  M-  4    &7-    1"' ■  ;  '  Watson 
I,    l.\    I  i   Oh.  I).   L92. 

In    M  !■• 

I:.  (1894  ,  1  Oh.  608,  an  order  for  parti- 
tion  of  a  party  wall  ■■•• 

{!,)  Mutts  v.  Haakint  (1M  3),  5  Taunt. 


20.     [Of.  Mwrly  v.  McDermott  (1838),  8 
A.  &  E.  138.] 

(r)  8  B.  &  C.  264. 

(d)   Ovbiti  v.  Porter  (1828),  8  B.  &  C. 
2 .". 7 .     See    on    this    point,    Brad 

Hospital    (1842),  judgment  of 
Tindal,  C.  J.,  4  M.  &  G.  701. 
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Presumption 
rebutted. 


In  general,  however,  party- walls  will  be  found  "  to  be  built  on 
the  common  property  of  the  two,  and  to  be  the  common  property 
of  both  j  "  and,  in  the  absence  of  any  further  proof  than  that 
which  is  afforded  by  evidence  of  a  common  user,  such  will  be 
presumed  to  be  the  case. 

[A  wall  may  be  a  party-wall  up  to  a  certain  point,  namely,  so 
far  as  it  divides  two  buildings  of  unequal  height,  and  an  external 
wall  above  that  point  (a) ;  and  a  pilaster  or  portico,  or  a  fascia, 
which  appears  to  form  an  integral  portion  of  one  house,  may  be 
parcel  of  and  pass  on  a  conveyance  of  another  house  (b). 

Where  a  wall  is  a  party-wall,  neither  of  the  tenants  in  common  Rights  of 
may  oust  his  co-tenant  from  the  use  of  it  (c) ;  but  each  of  them  c°-°wners- 
has  the  right  to  repair  it  without  the  obligation  to  do  so  (d). 

In  the  metropolis,  party- walls  are  regulated  by  the  provisions  of  Building  Act 
the  Metropolitan  Building  Act,  1855,  and  the  amending  Acts  (e). 

In  the  case  of  banks,  &c,  separating  fields,  the  ownership  is  Banks  sepa- 
thus  determined  : — If  two  fields  are  separated  by  a  ditch  and  ratin£  fiel  ls- 
bank,  the  bank,  prima  facie  and  in  the  absence  of  proof  to  the 
contrary  (/),  is  presumed  to  belong  to  the  owner  of  the  field  in 
which  the  ditch  is  not ;  but  if  there  be  a  bank  with  ditches  at 
each  side  of  it,  then  there  is  no  presumption  as  to  the  ownership 
of  the  bank,  and  the  question  must  be  determined  by  acts  of 
ownership  (#).] 


(a)  Weston  v.  Arnold  (1873),  L.  P.  8 
'Ch.  1084 ;  Drury  v.  Army  and  Navy 
Auxiliary  Co-operative  Supply,  L.  R. 
(1896),  2  Q.  B.  271;  Carlisle  Caf6  Co. 
v.  Muse  (1897),  46  W.  R.  107.  Cf. 
Johnston  v.  Mayfair  Property  Co.,  W. 
N.  1893,  p.  73. 

(b)  Thrupp  v.  Scrutton  (1872),  7  W. 
N.  60;  Fox  v.  Clarke  (1874),  L.  R.  9 
Q.  B.  565;  Francis  v.  Hayward  (1882), 
L.  R,  22  Ch.  Div.  177.  Cf.  Beilly  v. 
Booth  (1890),  L.  R.  44  Ch.  Div.  12; 
Layboum  v.  Gridley,  L.  R.  (1892).  2 
Ch.  53. 

(c)  See  Stedmanv.  Smith  (1S57),  8 
E.  &  B.  1 ;  26  L.  J.,  Q.  B.  314  ;  21  Jur. 
1248;  Watson  v.  Gray  (1880),  L.  R.  14 
Ch.  D.  192;  Hughes  v.  Percival  (1883), 
L.  R.  8  App.  Cas.  443  ;  and  cf.  Leigh  v. 
Dickeson  (1884),  L.  R.  15  Q.  B.  Div. 
60.  Neither  is  a  trustee  for  the  other  : 
Kennedy  v.  Be  Trafford,  L.  R.  (1897), 
A.  C.  180. 

(<£)  Colebech  v.  Girdlers'  Comprint/ 
(1876),  L.  R.  1  Q.  B.  D.  234;  Standard 
.Bank  of  British  South  America  v.  Stokes 


(1878),  L.  R.  9  Ch.  D.  68.     Cf.,  as  to 
the  civil  law,  Dig.  8,  2,  8,  19,  20. 

(e)  See  especially  the  London  Build- 
ing Act,  1894,  56  &  57  Vict.  c.  ccxiii. 
Part  8;  and  Pratt  v.  HiUman  (1825), 
4  B.  &  C.  269  ;  Wheeler  v.  Gray  (1859), 
6  C.  B.,  N.  S.  606  ;  Major  v.  Park  Lane 
Co.  (1866),  L.  R.  2  Eq.  453  ;  Crofts  v. 
Haldane  (1867),  L.  R.  2  Q.  B.  194; 
Standard  Bank  of  British  South  America 
v.  Stokes,  ubi  sup.;  Knight  v.  Pursell 
(1879),  L.  R.  11  Ch.  D.  412;  Fillingham 
v.  Wood,  L.  R.  (1891),  1  Ch.  51  ;  Crow 
v.  Redhouse  (1895),  59  J.  P.  663  ;  Drury 
v.  Army  and  Navy  Auxiliary  Co-opera- 
tive Supply,  L.  R.  (1896),  2  Q.  B.  271 ; 
Lht  v.  Tharp,  L.  R.  (1897),  1  Ch.  260. 

(  f)  Marshall  v.  Taylor,  L.  R.  (1895), 
1  Ch.  641. 

(g)  Bayley,  J.,  in  Guy  v.  West,  cited 
in  2  Selwyn,  N.  P.  1297,  12th  edit. 
See  the  explanation  of  this  given  by 
Lawrence,  J.,  in  Vowles  v.  M  ell  or  (1810), 
3  Taunt.  137—8;  and  by  Holroyd,  J., 
in  Doe  d.  Pring  v.  Pearsey  (1827),  7  B. 
&  C.  307. 
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Obligation  to 
keep  in  cati  !■ . 


Spnrious 
easement,  to 
repair. 


The  only  general  obligation  with  respect  to  fences  imposed  by 
the  common  law  is,  that  every  proprietor  of  land  should  prevent, 
by  fences  or  other  means,  his  cattle  fruin  trespassing  on  the  laud 
of  his  neighbours 

There  may,  however,  be  a  spurious  kind  of  easement  obliging 
an  owner  of  land  to  keep  his  fences  in  a  state  of  repair,  not  only 
sufficiently  to  restrain  his  own  cattle  within  bounds,  but  also 
those  of  his  neighbours  (b)  ;  and  rendering  him  liable  for  any 
injury  which  his  neighbour's  cattle  may  sustain  in  consequence 
of  the  non-repair  of  the  fences, — which,  unless  an  easement  had 
been  acquired,  he  clearly  would  not  be.  This  liability  is  confined 
to  the  cattle  of  his  neighbour,  or  such  as  are  rightfully  on  the 
adjoining  land,  and  does  not  extend  to  all  cattle  whatsoever, 
though  they  may  have  entered  through  the  land  of  the  party 
towards  whom  this  obligation  to  keep  the  fences  in  repair  legally 
exists  (c).  "  If  the  cattle  of  one  man  escape  iuto  the  land  of 
another,  it  is  not  any  excuse  that  the  fences  were  out  of  repair,  if 
the  cattle  were  trespassers  on  the  close  from  whence  they  come." 
Per  Heath,  J.,  in  Dovaston  v.  Payne  (d). 

In  an  anonymous  case  reported  in  Ventris  (e),  the  plaintiff 
declared  that  the  defendants  were  bound  to  maintain  a  certain 
fence,  and  that,  by  reason  of  their  neglect  to  do  so,  a  mare  of  the 
plaintiff's  escaped  through  the  fence,  and  was  drowned  in  a  ditch. 
After  verdict  for  the  plaintiff,  on  motion  in  arrest  of  judgment  the 
Court  held,  that  the  plaintiff  was  entitled  to  recover. 


(a)  'Dyer,  o72  b;  1  Wms.  Saunders, 
::22  a  ;'  l"  Notes  to  Saund.  559  ;  Hilton 
(1872),  27  L.  T.  Rep.,  N.  B. 
619.  tf.  Erskine  v.  Adeane  (1873),  L. 
H.  8  Ch.  756;  and  see  the  Year  Book, 
20  Edw.  4, 10,  as  to  duty  of  conimoneis. 
As  to  the  duty  of  a  copyhold  tenaDt  to 
keep  his  boundaries  distinct,  see  Searle 
v.  (  (1689),  L.  E.  43  Ch.  Div.  519.] 

('/)  Per  Bayley,  J.,  in  Boyle  v.  Tatnlyn 
(1827).   >'   B.  i'C.    :W—  339;    £ 
1  1711),  1  Salk.  :i3.j;  [Lawrence 

v.  Jenkit  -  (1878),  L.  R.  S  Q.  h.  271  ] 

(c)  [See  the  judgment  of  Parsons,  C. 
J.,  iii  Rv  '  v.  /.  ,  »'.  .Mass.  90,  in  which 
the  same  view  of  the  law  is  taken,  and 
the  wh<le  question  and  the  authorities 
upon  it  examined  and  explained. 

The  lik<-  role  applies  in  the  caeecf 
the  liability  to  maintain  fences  thrown 
tipon  railway  companies  by  the  Hail- 
ways  Clam-'  lation  Act,  8  &  9 
Vict.  c.  20,  s.  68.  R 
Weti  1  i  1852), 
L2  C.  B.  I60j  Manchester,  Sheffield,  and 


Lincolnshire  Rail.  Co.  v.  Walk*  (1854), 
14  C.  B.  213.  See  also,  as  to  this 
liabilitv.  Bessant  v.  Q.  11*.  R.  (1860),  8 
C.  B.,  IS'.  S.  368;  Marfell  v.  South  Wale* 
■<>/  (I860),  8  C.  B.,  N.  S.  525; 
v.  N.  E.  R.  (1868),  L.  R.  3  Q.  B. 
549;  Dawson  v.  IS.  R.  (1872),  L.  R.  8 
Exch.  S;  Child  v.  Hi  irn  (1871),  L.  R.  9 
Exch.  176;  Wiseman  v.  Boofcer  (1878), 
L.  B.  3C.P.  D.  lsi  ;  Cm  •%  v.  0.  W.  R. 
(1881),  L.  B.  7  Q.  B.  Div.  322  :  I 
v.  Great  Wesh  rn  Rail.  Co.,  L.  K.  | 
1Q.B.  300. 

In  some  cases,  as  in  Fawceti  v.  York 
and  X.  M.  Rail.  Co.  (1851),  16  (,».  B. 
010,  particular  statutes  impose  on  rail- 
way companies  a  duty  of  keeping  parts 
of  the  line  guarded  against  all  persons 
and  cattle  on  the  adjacent  land,  whether 
lawfully  there  or  not  ;  but  the  general 
liability  is  as  above  stated.] 

(d)  1795,  2  U.  Bl.  527;  vide  etiam 
per  Wilmot,  C.  J  ,  3  Wilson,  126. 

(e)  Vol.  1,  p.  261. 
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la  Rooth  v.  Wilson  (a),  where  a  person  to  whom  a  horse  had       Spurious 

been  sent  turned  it  into  a  pasture,  and  by  the  defect  of  the  fence     easement' to 

.  }  repair, 

which  the  neighbouring  owner  was  bound  to  repair,  it  fell  down 

into  the  neighbouring  close  and  was  killed ;  the  liability  of  the 

defendant  for  the  consequences  of  his  neglect  in  not  repairing  was 

not  disputed,  the  only  point  made  being,  that  the  bailee  could  not 

maintain  the  action  (b). 

[In  Singleton  v.  Williamson  (c)  a  man  had  distrained,  damage 
feasant,  cattle  which  had  escaped  from  a  close  through  defect  of 
a  fence  which  he  himself  ought  to  have  repaired,  and  had  ulti- 
mately strayed  into  his  close,  and  the  Court  held  that  he  was 
wrong,  the  trespass  being  the  natural  consequence  of  his  own 
neglect  of  duty. 

The  fact  of  the  tenants  of  land  enclosed  by  a  fence  always 
having  repaired  it  is  some  evidence  of  an  obligation  to  do  so ;  and 
the  evidence  of  obligation  is  strengthened  if  the  land  was  orio-i- 
nally  enclosed  from  a  common.  When  the  privilege  of  inclosure 
was  granted  by  the  lord,  it  is  unlikely  that  he  would  impose  on 
the  rest  of  his  commoners  the  obligation  of  building  and  main- 
taining a  fence,  or  that  he  would  himself  undertake  the  duty  of 
doing  so  ;  and  to  take  such  a  concession  without  imposing  such 
a  duty  on  the  party  benefited  would  be  an  injustice  to  the  com- 
moners (d). 

The  obligation  is  absolute,  to  maintain  at  all  times  a  sufficient 
fence  without  notice  to  repair,  except  in  the  case  of  damage  by 
the  act  of  God  or  vis  major.  If  the  fence  is  broken  by  a  stranger, 
and  the  servient  owner  has  no  notice  of  it,  he  is  answerable  for 
damage  to  cattle  escaping  into  the  dominant  close  and  proximately 
due  to  that  cause  (e). 

The  trustees  of  a  turnpike  road  are  not  bound  to  fence  a  road  Turnpike- 
made  by  them,  unless  there  is  a  special  provision  in  their  Act  to  trustees- 
that  effect,  although  they  have  made  fences  and  kept  them  in 
repair  for  many  years  (/).     But  if  their  Act  directs  fences  to  be 
made  and  repaired,  they  are  the  parties  to  make  and  repair, 
unless  the  burden  is  expressly  imposed  on  some  one  else  (g). 


(a)  1817,  1  B.  &  Aid.  59. 

(b)  See  also  Powell  v.  Salisbury 
(1828),  2  You.  &  Jer.  391;  [Lee  v.  Riley 
(1865),  18  C.  B.,  N.  S.  722.] 

(<■)  1861,  7  H.  &  N.  410. 
(d)  Barber  v.  Whit  el  y  (1865),  11  Jur., 
N.  S.  822;  34  L.  J.,  Q.  B.  212. 


(e)  Lawrence  v.  Jenkins  (1873),  L.  B. 
8  Q.  B.  274. 

(/)  Rex  v.  Llandilo  (178S),  2  D.  &  E. 
232. 

(./)  Merivale  v.  Exeter  (1868),  L.  R.  3 
Q.  B.  149. 
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repair. 
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Remedy. 


Liability  for 

driving  or 

enticing 

animals. 


Wotlten. 


Liability  for 
damage  to 
persons  or 
cattle 
trespassing. 


[The  General  Inclosure  Act,  1845,  also  contains  regulations  as 
to  feucing  (a). 

The  liability  to  repair  fences  is  not  affected  by  Lord  Tenter- 
den's  Act,  that  Act  not  applying  to  mere  duties  (b). 

The  remedy  in  these  cases  is  against  the  occupier  of  the 
land  (c). 

Unity  of  possession  would  of  course  have  the  same  effect  in 
this  as  in  the  case  of  a  regular  easement  (d);  and  if  a  man  bound 
to  repair  as  against  his  neighbour  were  to  take  a  lease  of  the 
hitter's  close  and  then  to  sublet  it,  the  sub-lessee  would  have  no 
remedy  against  his  landlord  for  not  repairing.] 

Analogous  to  this  liability  arising  from  neglect  to  do  what  the 
party  was  bound  to  do,  is  that  incurred  by  a  party  doing  some 
positive  act,  as  driving  or  enticing  into  his  property  the  animals 
of  his  neighbours,  so  that  they  sustain  injury  thereby. 

Thus  in    Townsend  v.   Wathen  (e),  where  the  defendant   set 
traps  baited  with  strong-smelling  flesh  so  near  the  edge  of  his 
property,  as  thereby  to  entice  the  plaintiff's  dogs  in  the  neigh- 
bouring close,  which  were  caught  in   the  traps  and  wounded, 
it  was  held  that  the  defendant  was  liable.     Lord  Ellenborough 
said,  "  Every  man  must  be  taken  to  contemplate  the  probable 
consequences  of   the  act   he   does.     And,  therefore,  when    the 
defendant  caused  traps  scented  with  the  strongest  meats  to  be 
placed  so  near  to  the  plaintiff's  house  as  to  influence  the  instinct 
of  those  animals,  and  draw  them  irresistibly  to  their  destruction, 
he  must  be  considered  as  contemplating  this  probable  consequence 
of   his    act.      That  which  might  be  taken  as  general  evidence 
of  malice  against  all  dogs  coming  accidentally  within  the  sphere 
of  the  attraction   which  he    had    placed    there,  must  surely  be 
evidence    of    it    against   those   in  particular  which  were  placed 
nearest   to    the    source   of    attraction    and   within    the    constant 
influence   of    it.     What    difference    is   there   in   reason  between 
drawing  the  animal  into  the  trap  by  means  of  his  instinct  which 
he  cannot  resist,  and  putting  him  there  by  manual  force?  " 

Where,  however,  no  such  obligation  to  repair  exists,  it  seems, 
though  there  are  authorities  throwing  doubt  on  the  point,  that 
the  owner  of  the  laud  is  not  liable  for  injury  sustained  by  cattle 
which  are  trespassing  upon  his  property. 


- 

Williams,  J.,  in   1 
(1848),  6  0.  B.  678. 

(c)  Chectham  v.  Sampson   (17'Jl),  1 


T.  i:.  318;  1  Wins.  Sannd.  .121';  1  tfoM 
to  Sannd.  569. 

(d)  Al,..v.-,  p.  1  I. 
(.  |  1808,9  Bait,  277. 
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" If  A.,  seised  of  a  waste  adjoining  a  highway,  dig  a  pit  in  the 
waste  within  thirty-six  feet  of  the  said  way,  and  the  mare  of  B. 
escape  into  the  said  waste,  and  fall  into  the  said  pit,  and  there 
die,  still  B.  shall  not  have  any  action  against  A.,  for  that 
the  making  of  the  pit  in  the  waste  and  not  in  the  highway,  was 
not  any  tort  to  B.,  but  that  it  was  by  the  default  of  B.  himself 
that  his  mare  escaped  into  the  waste  "  (a). 

So,  in  Sarch  v.  Blackburn  (6),  an  action  was  brought  "  for 
knowingly  keeping  a  ferocious  dog  accustomed  to  bite  mankind, 
and  which  bit  the  plaintiff."  The  plaintiff  was  a  watchman  of 
the  parish,  and  was  bitten  as  he  was  going  in  the  middle  of 
the  day  to  the  defendant's  house  by  a  back  way,  which  the 
defendant  contended  was  a  private  way  for  himself  and  family 
only. 

The  plaintiff  was  alone  at  the  time,  and  there  was  no  evidence 
of  the  reason  of  his  being  in  the  place  where  he  was  bitten. 
There  was  a  notice,  "  Beware  of  the  dog/'  but  the  plaintiff  could 
not  read. 

Tindal,  C.  J.,  left  it  to  the  jury  to  say  on  which  side  there  was 
negligence.  "  If  the  plaintiff  was  negligent,  if  he  was  where  he 
ought  not  to  have  been,  or  if  he  neglected  means  of  notice, 
he  cannot  recover ;  if  the  defendant  placed  the  dog  where  he 
might  injure  persons,  not  themselves  in  fault,  he  is  responsible. 

"  The  plaintiff  certainly  is  not  entitled  to  recover  in  this  action, 
if  he  was  injured  by  his  own  fault.  There  is  no  evidence  to  show 
why  the  plaintiff  was  on  the  spot  in  question,  whether  with 
a  lawful  or  unlawful  object.  The  law,  however,  would  rather 
presume  a  lawful  object ;  and  there  is  no  improbability  in  his 
having  one,  for  he  was  on  one  of  the  ways  to  the  house  itself  at 


Liability  for 

damage  to 

persons  or 

cattle 

trespassing. 


Sarch  v. 
Blackburn. 


(a)  Bbjth  v.  Topham  (1G08),  1  Rolle's 
Abr.  88,  Action  on  Case,  N.,  Nnsans, 
pi.  4;  S.  C,  Cro.  Jac.  158;  see  also 
Brock  v.  Copeland  (179-4),  1  Esp.  203. 
[In  accordance  with  the  principle  of 
this  case  is  Hardcastle  v.  South  York- 
shire Rail.  Co.,  above,  p.  401  ;  and  ifc 
is  also  recognized  in  Barnes  v.  Ward, 
above,  p.  3W8,  which  shows  that  where 
the  excavation  immediately  adjoins  the 
footway,  so  as  to  amount  to  a  nuisance, 
the  owner  would  be  liable;  and  in  Houn- 
sell  v.  Smyth  (I860),  7  C.  B.,  N.  S.  731, 
where  it  was  held,  that  the  owner  of 
unenclosed  land,  over  which  the  public 
are  permitted  by  him  to  ramble  without 
interference,  is  not  bound  to  fence  ex- 


cavations in  it,  as  every  one  using  land 
under  such  circumstances  must  take 
the  permission  with  its  concomitant 
perils.  It  would  be  otherwise,  however, 
in  case  of  a  man  holding  out  any  direct 
inducement  or  invitation  to  another  to 
go  by  a  path  across  his  land  ;  for  in 
such  a  case  he  would  be  bound  either 
to  warn  or  guard  the  other  against 
dangerous  obstructions  or  pitfa'ls  placed 
or  continued  by  him  in  the  path.  See 
also  the  Highway  Act,  5  &  6  Will. 
4,  c.  50,  s.  70,  as  to  excavations  near 
highways  within  the  Act;  and  .1/ 
v.  Baird  (1878),  26  W.  R.  835. J 

(b)  1830,  Moo.  &  Mai.  505;  4  C.  &  P. 
297. 
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mid-day,  although  certainly  it  was  not  the  most  public  and  usual 
way.  If  he  was  lawfully  there,  I  do  not  think  the  mere  fact  of 
the  defendant's  having  put  up  the  notice  relied  on  would  deprive 
him  of  his  remedy.  The  mere  putting  up  the  notice  is  not 
sufficient  for  this,  unless  the  party  injured  is  at  least  in  such  a 
condition  as  to  be  able  to  become  cognizant  of  its  contents.  The 
plaintiff  could  not  read  ;  the  notice,  therefore,  furnished  no 
information  to  him  ;  and  there  were  no  circumstauces  in  the  way 
in  which  the  clog  was  kept  to  apprise  him  of  the  danger.  If, 
therefore,  he  had  a  right  to  be  where  he  was,  I  see  no  fault  or 
negligence  in  him  to  deprive  him  of  his  remedy.  Still  the 
defendant  will  not  be  liable  unless  he  is  in  fault;  unless  he  knows 
the  character  of  the  dog,  which  he  certainly  did  in  this  instance, 
and  unless  he  keeps  it  improperly  with  that  knowledge.  The 
mere  putting  up  the  notice  does  not,  I  think,  in  this  case  excuse 
him.  But  it  is  said,  that  he  has  a  right  to  keep  a  fierce  dog  to 
protect  his  property.  He  certainly  has  so  ;  but  not,  in  my 
opinion,  to  place  it  on  the  approaches  to  his  house,  so  as  to  injure 
persons  exercising  a  lawful  purpose  in  going  along  those  paths  to 
the  house.  If  the  dog  was  placed  in  such  a  situation  that  he 
could  injure  the  plaintiff,  ignorant  of  the  notice,  and  going  for  a 
lawful  purpose  to  the  house  by  a  way  which  he  was  entitled  to 
use,  I  think  the  defendant  would  not  be  protected  from  this 
action." 

In  J.rdin  v.  Crump  (a),  it  was  held,  that  a  man  might  lawfully 
place  dog-spears  on  his  own  land,  having  a  public  footpath 
runnino-  across  it,  and  that  he  would  not  be  liable  for  damage  in- 
flicted  by  them  on  dogs  deviating  from  the  footpath,  though  they 
belonged  to  persons  lawfully  using  the  path.  "  Now  in  the 
present  case,"  said  Alderson,  B.,  in  delivering  the  judgment  of 
the  Court,  "  the  injurious  act  was  done  by  the  dog  to  the  laud  of 
the  defendant  ;  and  it  is  no  answer  to  say  that  the  plaintiff  could 
not  control  the  animal,  and  was  therefore  unable  to  guard  against 
that  danger.  If  he  chose  to  walk  with  his  dog  along  a  footpath 
through  ground  on  which  a  dog  might  commit  a  trespass,  he 
knew  the  risk  he  was  running  ;  and  the  case  is  similar  to  that  of 
a  man  who,  passing  in  the  dark  along  a  footpath,  should  happen 
to  fall  into  a  pit  dug  in  the  adjoining  field  by  the  owner  of  it,   In 


(a)   18U,  8  M.  A   W.  7b2.    The  plain-       the  dog-ap^ars,  bat  the  Court  said  that 
t'\ff  had  given  notice  of  the  existence  of       made  no  difference. 
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such  a  case,  the  party  digging  the  pit  would  be  responsible  for 
the  injury ,  if  the  pit  were  dug  across  the  road;  but  if  it  were  only 
in  an  adjacent  field  the  case  would  be  very  different,  for  the  falling1 
into  it  would  then  be  the  act  of  the  injured  party  himself"  (a). 
The  Court  then  cite  and  recognize  the  case  above  given  of  Blyth 
v.  Topham  (b),  and  say,  "  that  case,  therefore,  is  an  authority 
that  the  fact  of  a  trespass  being  involuntary  makes  no  difference 
in  this  respect." 

The  cases,  some  of  which  appear  at  first  sight  to  be  in 
opposition  to  this  doctrine  (c),  are  instances  in  which  a  party  has 
resorted  to  the  use  of  some  dangerous  engine  or  ferocious  animal 
for  the  preservation  of  his  property,  and  has  thus  done  indirectly 
what  the  law  would  not  allow  him  to  do  by  his  own  hand,  unless 
it  were  absolutely  necessary  to  preserve  his  property  from 
immediate  injury  (d).  These  decisions  are  at  the  best  very 
doubtfully  expressed  ;  they  appear  to  be  overruled  to  some  extent 
by  the  above  case  of  Jordln  v.  Crump  ;  and  it  is  decided  at 
all  events  that  if  the  party  injured  had  express  notice,  and  never- 
theless persisted  in  committing  the  trespass,  he  can  obtain 
no  redress,  but  must  take  the  consequences  of  his  own  act  (e). 

[These  cases  must  be  distinguished  from  cases  of  "  escape," 
whether  of  water  (/),  soil  (g),  or  dangerous  or  poisonous  sub- 
stances (/().] 
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0  utle 
trespassing. 

lin  v. 
i  i  u  m/p. 
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Escape. 


There  appears  to  be  no  authority  in  the  English  law,  that,  in    v  ,  e 

11  J  °  >  '  .basement  for 

the  absence  of  express  stipulation,  an  easement  can  be  acquired  roots  of  trees, 
by  user,  to  compel  a  man  to  submit  to  the  penetration  of  his  land 
by  the  roots  of  a  tree  planted  on  his  neighbour's  soil. 

The  principal  objections  to  the  acquisition  of  such  an  easement 
consist  in  the  secrecy  of  the  mode  of  enjoyment,  and  the  perpetual 
change  in  the  quantity  of  iuconvenieuce  imposed  by  it. 

Supposing  no  easement  to  exist,  there  seems  nothing  to  take 
this  out  of  the  ordinary  rule,  that  a  man  may  abate  any  encroach- 
ment upon  his  property,  and  therefore  that  he  may  cut  the  roots 


(a)  [See  Barnes  v.  Ward;  Hardcastle 
v.  South  Yorkshire  Raihvay  and  River 
Dun  Company  ;  Hounsell  v.  Smythe, 
ante,  p.  443,  n.] 

(b)  1  Rol.  Abr.  88. 

(c)  Deane  v.  Clayton  (1817),  7  Taunt. 
489;  Bird  v.  Holbrook  (1820),  4  Bing. 
€28. 

(d)  Vere  v.  Lord  Cawdor  (1809),  11 
East,  568;  Janson  v.  Brown  (1807),  1 


Camp.  41;  Corner  v.  Champneys  (1814), 
cited  2  Marshall,  584. 

(e)  Ilott  v.  Wilks  (1820),  3  B.  &  Aid. 
304. 

(/)  Rylands  v.  Fletcher  (1S63),  L.  R. 
3  H.  L. 330. 

(g)  Hurdman  v.  AT.  E.  R.  (1S7S),  L. 
R.  3  C.  P.  Div.  168. 

(h)  Firth  v.  Bowling  Iron  Co.  (187S), 
L.  R.  3  C.  P.  D.  254. 
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Ownership  of    of  a  tree  so  encroaching  in  the  same  manner  that  he  may  the 
boundary  overhanging  branches  (a). 

treea-  ?    ? 

The    decided    cases    bearing    upon    this    subject   have    turned 

rather  upon  the  question  of  property  in  trees  growing  upon 
the  limits  of  two  adjoining  heritages,  than  upon  the  question  of 
easement. 

Masters  v.  Pollie  (J>)  was  ail  action  "of  trespass  quare  clausum 
fregit,  et  asportavit  the  plaintiff's  boards."  The  defendant  justi- 
fied, "  That  there  was  a  great  tree  which  grew  between  the  close 
of  the  plaintiff  and  that  of  the  defendant,  and  that  part  of  the 
roots  of  the  tree  extended  into  the  close  of  the  defendant,  and 
were  nourished  by  his  soil  ;  that  the  plaintiff  cut  down  the  tree, 
and  carried  it  into  his  own  close  and  sawed  it  into  boards,  and 
the  defendant  entered  and  took  and  carried  away  some  of  the 
boards,  prout  ei  bene  licuit."  The  plaintiff  demurred  to  this  plea, 
and  it  was  contended  that  the  plea  was  bad,  for  although  some  of 
the  roots  of  the  tree  are  in  the  defendant's  soil,  yet  the  body  (le 
corps  del  maine  parte)  of  the  tree  being  in  the  plaintiff's  soil, 
therefore  all  the  residue  of  the  tree  belongeth  to  him  likewise. 
And  of  this  opinion  is  Bracton  ;  but  if  the  plaintiff  had  planted  a 
tree  in  the  soil  of  the  defendant,  it  shall  be  otherwise,  quod  curia 
concessit;  but  Mountague,  C.  J.,  said,  "That  the  plaintiff  cannot 
limit  the  roots  of  the  tree,  how  far  they  shall  go."  Vide  2  Ed.  4, 
23  (c). 

In  an  anonymous  case  reported  in  the  same  volume,  it  is 
said  (d),  "  If  a  tree  grow  in  a  hedge  which  divides  the  laud  of  A. 
and  B.,  and  by  its  roots  take  nourishment  in  the  land  of  A.  and 
also  of  B.,  they  are  tenants  in  common  of  the  tree  ;  and  so  it  was 
adjudged." 
v.  In  Waterman  v.  Soper  (e),  "  It  was  ruled  by  Holt,  C.J.,  at  Lent 
Assizes,  at  Winchester,  upon  a  trial  at  Nisi  Prius,  1697-8: 
1st,  That  if  A.  plant  a  tree  upon  the  extremest  limits  of  his  land, 
and  the  tree  growing  extends  its  roots  into  the  laud  of  B.  next 
adjoining,  A.  and  B.  are  tenants  in  common  of  this  tree;  but  if 
all  the  roots  grow  into  the  land  of  A.,  though  the  boughs  over- 
shadow the  land  of  B.,  yet  the  branches  follow  the  root,  and  the 
property  of  the  whole  is  in  A.     'Ind,  Two  tenants  in  common  of 

1  BoL  Rep                                 er  R.  (1895),  A.  0.  1.] 

(1613),  per  Oroke,  .1.       In-  same  pro-  (b)    L623,  2  ttolle,  Rep.  141. 

poni                                                               ,-r-  (-■)   Thin  reference  is  incorrect. 

hanKi"Kii  oeigbb  muN  land  f.»r  npwardfl  I    P.  255. 

of  twenty  yearn;   Lew-non  v.    Webb, It.  \e)   10'J7,  1  Lord  Raymond,  737. 
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a  tree,  and  one  cuts  the  whole  tree — though  the  other  cannot    Ownership  of 
have  an  action  for  the  tree,  yet  he  may  have  an  action  for  the      boundary 
special  damage  by  this  cutting  ;  as  where  one  tenant  in  common    — 
destroys  the  whole  flight  of  pigeons." 

In  Holder  v.  Goates  (a),  an  action  of  trespass  was  brought  for  Holder  v. 
cutting  a  tree  of  the  plaintiff.     The  body  of  the  tree  stood  in  the   Coates- 
defendant's  land,  but  some  of  the  lateral  roots  grew  into  the  land 
of  both  parties.     The  evidence  as  to  the  position  of  the  principal 
root  was  conflicting. 

Littledale,  J.,  referred  to  the  case  first  above  cited,  from  Rolle's 
R.,  and  expressed  his  preference  for  the  law  as  there  laid  down 
over  the  ruling  of  Lord  Holt  in  Waterman  v.  Soper  (b).  The 
learned  judge,  in  summing  up,  told  the  jury  that  he  did  not  see 
on  what  grounds  they  could  find  for  either  party,  as  to  the  pro- 
portion of  nourishment  derived  by  the  tree  from  the  soil  of  the 
plaintiff  and  defendant  respectively ;  "  but  that  the  safest  criterion 
for  them  would  be  to  consider  whether,  from  the  evidence  given 
as  to  the  situation  of  the  trunk  of  the  tree  above  the  soil  and  of 
the  roots  within  it,  they  could  ascertain  where  the  tree  was  first 
sown  or  planted."  Upon  the  jury  saying  that  they  could  not  tell 
in  whose  ground  the  tree  first  grew,  a  verdict  was  taken  by 
consent. 

By  the  Civil  Law,  the  neighbour  into  whose  land  the  roots  of   civil  law. 
a  tree  penetrated  was  not  permitted  to  cut  them  off,  although 
he  might  institute  a  suit  to  contest  the  right. 

With  regard  to  the  property  of  a  tree,  the  roots  of  which 
extended  into  two  heritages,  it  would  appear  that  if  it  derived  its 
nourishment  equally  from  both  it  became  common  property.  If 
it  drew  its  nourishment  substantially  from  one  heritage  only,  on 
whichever  side  it  was  originally  planted,  the  property  passed  to 
the  owner  of  the  land  supplying  the  nourishment  (c). 

Pothier,  in  his  commentary  on  the  passage  of  the  Digest,  that 
"the  tree  remains  the  property  of  him  in  whose  soil  it  had  its 


(a)  1827,  Moo.  &  Mai.  112. 

(b)  1697,  1  Lord  Raymond,  737. 

(c)  Si  arbor  in  vicini  fundum  radices 
porrexit,  recidereeas  vicino  non  licebit; 
agere  autem  licebit,  non  esse  ejus,  sicuti 
tignum,  aut  protectum,  immissum  ha- 
here.  Si  radicibus  vicini  arbor  aletur, 
tamen  ejus  est,  in  cujus  fundo  origo 
ejus  fuerit.— Dig.  47,  7,  6,  §  2,  arb. 
furt.  ca33. 

Si  vicini  arborem  ita  terra  presserim, 


nfc  in  meum  fundum  radices  egerit, 
meani  effici  arborem.  Rationem  enim 
non  permittere,  ut  alterius  arbor  intelli- 
gatur,  quam  cujus  fundo  radices  egisset. 
Et  ideo  prope  confinium  arbor  posita,  si 
etiam  in  vicinum  fundum  radices  egerit, 
communis  est. — Dig.  41,  1,  7,  §  13,  de 
adq.  rer.  dom. 

Inst.  2,  1,  31,  is  identical  in  expres- 
sion with  the  latter  authority. 


I  :i  •  B. 
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Ownership  of  origin,"  says:  "This  is  so,  notwithstanding  it  is  said  in  tho 
Institutes,  that  the  tree  shall  be  considered  his  into  whose 
soil  the  roots  are  protruded ;  for  this  is  to  be  understood  of 
such  a  protrusion  of  the  roots  as  to  draw  all  the  nourish- 
ment for  the  tree  from  the  neighbouring  soil;  but  if  my  tree 
pushes  the  extremities  of  its  roots  only  into  my  neighbour's 
soil,  though  it  may  by  that  means  draw  some  nourishment 
therefrom,  nevertheless  the  tree  remains  mine,  because  the  tree 
has  got  its  origin  and  the  greater  part  of  the  roots  in  my  soil." 

The  Civil  Law  appears  to  agree  with  the  rule  as  laid  down 
in  the  anonymous  case  in  Rolle,  and  in  Waterrtian  v.  Soper, 
and,  consequently,  to  be  at  variance  with  the  opinion  of  Little- 
dale,  J. 

The  French  Code  contains  many  minute  provisions  upon  this 
subject  (a). 

(j)  Arts.  671—2—3,  Code  Civil ;  Pardessup,  Tiaitc  des  Servitudes,  297. 


PART    IV. 

OF    THE    INCIDENTS    OF    EASEMENTS. 


The  Incidents  of  Easeinenta  may  be  considered  with  refer- 
ence to — 

1st.  The  obligation  to  do  the  works  necessary  for  the  enjoy- 
ment of  the  easement,  as  to  make  repairs. 

2nd,  The  secondary  easements  ancillary  to,  and  depending 
upon,  the  primary  easements. 

3rd.  The  extent  and  mode  of  enjoyment. 


CHAPTER  I. 

OBLIGATION    TO    REPAIR. 


As    a  general    rule,  easements  impose  no  personal  obligation    Servient 
upon  the  owner  of  the  servient  tenement  to  do  anything — the  <nv:iernofc 
burden  of  repair   falls  upon  the   owner  of  the  dominant  tene-   repair, 
ment  (a). 

"  Ad  aquae  ductum/'  says  Bracton,  "  pertinet  purgatio  sicut  ad 
viam  pertinet  refectio  "  (b). 

"  Where  I  grant  a  way  over  my  land,  I  shall  not  be  bound  to 
repair  it/'  said  Twisden,  J.,  in  Pomfret  v.  Bicroft  (c). 

"  By  the  common  law  of  England,  he  that  hath  the  use  of  a 
thing  ought  to  repair  it,"  said  Lord  Mansfield  in  Taylor  v. 
Whitehead  (d). 

"The  grantor  of  a  way  is  not  bound  to  repair  it  if  it  be 
foundrous  "  (e). 


(a)  If  the  grantee  of  a  way  wants  (c)  1671,  1  Saund.  322,  a ;  see  also 
it  tobe  repaired  be  must  repair  it  him-  Gerrard  v.  Cooke  (1800),  2  Bos.  &  Pull, 
self."     See  per  Coleridge,  J.,  in  Duncan  N.  R.  109. 

^.  Louch  (1S45),  6  Q.  B.  909.  (d)   1781,  2  Douglas,  749. 

(b)  Lib.  4,  fol.  2J2,  a.  (e)  Com.  Dig.  Chimin.  (D.  fi).     [Cf.  1 
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This  is  in  accordance  with  the  principles  of  the  Civil  Law, 
which  imposed  the  burden  of  repair  in  cases  of  easement  upon 
the  owner  of  the  dominant,  and  not  upon  the  owner  of  the 
servient  tenement  (a). 

By  the  French  Code  Civil  (6),  the  expenses  incurred  in  con- 
structing any  works  necessary  for  the  use  or  preservation  of  any 
easement,  must  be  borne  by  the  party  entitled  to  it. 


When  domi- 
nant owner 
liable  for 
damage. 


Hoare  v. 
Dickinson. 


Spurious 
easement  to 
compel  ser- 
vient owner 
to  repair. 


What  is  above  said  is  to  be  understood  with  reference  only  to 
the  non-liability  to  repair  on  the  part  of  the  owner  of  the  servient 
tenement. 

It  would  appear  on  the  principles  hereafter  considered,  that, 
where  the  enjoyment  of  the  easement  is  had  by  means  of  an 
artificial  work  (opus  manufactum),  the  owner  of  the  dominant 
tenement  is  liable  for  any  damage  arising  from  its  want  of  repair. 
Thus,  if  a  man  carries  water  by  means  of  conduit-pipes  through 
his  neighbour's  land,  he  must  keep  those  pipes  in  repair  (c). 

Where  the  easement  is  natural,  and  the  injury  to  the  servient 
tenement  arises  from  natural  causes  only,  no  such  liability 
accrues. 

The  case  of  Hoare  v.  Dickinson  (d),  where  an  action  was 
brought  for  the  bad  state  of  repair  of  some  water-pipes,  is  not 
opposed  to  the  principles  above  laid  down,  although  from  the 
point  upon  which  the  Court  gave  judgment,  it  cannot  be  treated 
as  an  authority  in  support  of  it.  Nor  indeed  upon  the  facts 
as  stated  in  the  report  could  the  point  of  liability  to  repair  be 
raised ;  for  the  declaration  did  not  state  to  whom  the  pipes 
belonged,  nor  that  they  ran  through  the  plaintiff's  land,  but 
alleged  merely  that  the  defendant  caused  the  water  to  run  near 
the  plaintiff's  foundations,  whereby  they  were  rotted,  so  that,  as 
the  Court  said,  the  defendant  was  plainly  a  wrongdoer,  aud  upon 
this  ground  they  gave  judgment  (e). 

A  question  appears  to    have  been  raided  iu   some  old  cases, 


Wms.  Rauid.  :'rsi  oj  1  Nofa  -  to  Saond. 
:  m    v.    Hon  |  L868),    ■'■'• 

Beav.  48  1863),  15 

0.  I:.,   S.  8.  221;  l 
Co.  (1876),  L.  R.  1  Q    B.  li.  L':si  ;  High- 
way   B  I 
5]  I..  .1..  \>.  B. 
((/)  in  omnibus  Berritutibus  refeotio 
ad    euai    pertinet,   qui   tibi    serviiutem 


arlserit,  non  ad  eum  cujus  res  servit. — 
1%.  8,  V  6,      -;  ibid,  b,  *i  serr.  viud. 
(/.)   Ait.  698, 

(c)  [So  s  1 1 ) .  1 

\i.  I'..  766  ;  and 

L829),  M.  A-  M.  !"i. 

17:;".  -i  Lord  Raj od,  U 

(e)   [8  L854),  3 

El.  A  Bl.  128. 
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•whether  there  was  not  by  the  law  of  England  an  exception  to  the 
rule  already  laid  down — that  the  owner  of  the  dominant  tenement 
was  bound  to  make  the  necessary  reparations. 

In  Fitz.  Nat.  Brev.  (a),  there  is  a  writ  commanding  the  mayor 
and  sheriff  of  a  town  to  summon  one  before  them  for  not  repairing 
his  cellar,  to  the  damage  of  him  who  has  a  cellar  beneath  it, 
which  by  the  custom  of  the  said  town  he  was  bound  to  repair. 
The  other  writ  de  reparatione  facienda  (b)  is  the  case  of  a  house 
becoming  ruinous  and  dangerous  to  the  neighbouring  houses. 

There  is  a  case  in  Keilwey  (c),  as  follows :  "  It  seems  to 
Fineux  and  Bruduell  in  the  K.  B.,  that  where  I  have  a  chamber 
below  (meason  pavaile),  and  another  has  a  chamber  above  mine 
(haute  meason),  as  they  have  here  in  London,  in  this  case  I  may 
compel  him  who  has  the  chamber  above  to  cover  his  chamber  for 
the  salvation  of  the  timber  of  my  chamber  below ;  and  in  the 
same  manner  he  may  compel  me  to  sustain  my  chamber  below, 
by  the  reparation  of  the  principal  timber  for  the  salvation  of  his 
chamber  above. — Nota  et  stude.  For  some  at  the  bar  think  that 
I  may  suffer  my  chamber  to  fall  down  (deschuer) ;  but  all  were 
agreed  that  I  could  not  abate  my  chamber  to  the  destruction  of 
the  upper  chamber  (d),  and  the  manner  for  me  to  compel  another 
to  sustain  his  chamber,  ut  supra,  if  the  law  be  such,  is  by  action 
on  the  case,"  &c. 

So  it  is  said  by  Rainsford,  J.,  in  Pomfret  v.  Blcroft  (e),  "  If  a 
man  demise  by  deed  a  middle  room  in  a  house,  and  afterwards 
will  not  repair  the  roof,  whereby  the  lessee  cannot  enjoy  the 
middle  room,  an  action  of  covenant  lies  for  him  against  his 
lessor." 

The  case  in  Keilwey  was  doubted  by  Lord  Holt,  in  Tenant  v. 

Goldwin  (/),  where  he  said,  "he  thought  the  writ  in  Fitzherbert 

must  be  founded  upon  the  particular  custom  of  places."  Serjeant 

Williams,  in  his  note  to  Pomfret  v.  Iiicroft  (g),  observes,  "It  is 

difficult  to  say  upon  what  other  ground  but  custom  such  an  action 

can  be  supported." 

In  Edvjards  v.  Halinder  (h),  an  action   was   brought   by  the   /  /    i   h  .. 

Halinder. 


(a)  127  F. 

(b)  127  C. 

(c)  98  b. 

(d)  Vide  per  Parke,  B.,  in  Harris  v. 
Byding  (183y),  5  M.  &  W.  71. 

(e)  i071,  1  Saund.  322. 


(/)  1705,  1  Salk.  3G0;  S.  C,  2  Lord 
Raymond,  1089. 

(;/)  1  Saund.  322,  note;  1  Xotes  to 
Sauud. 558. 

(/i)  1584,  2  Leon,  93  j  S.  C,  Popham, 
4u. 
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Eduard.<  v. 
.dcr. 


tenant  of  a  cellar  against  the  tenant  of  the  room  above,  both 
holding  nnder  the  same  landlord,  for  overloading  his  floor, 
whereby  it  fell  through  and  destroyed  the  plaintiff's  wine  in  the 
cellar  beneath. 

The  defendant  pleaded,  "That,  before  the  charging  of  the 
floor,  ut  supra,  the  said  floor  had  sustained  greater  weight,  and, 
further,  that  the  landlord  let  the  said  shop  to  him,  to  lay  there 
the  weight  of  thirty  tons,  and  he  had  laid  there  but  the  weight  of 
twelve  tons ;  and  also  that  the  walls  of  the  said  cellar  were  so 
weak  that  the  floor  of  the  said  shop  fell  by  reason  thereof." 
Upon  which  there  was  a  demurrer  in  law,  and  judgment  was 
given  for  the  plaintiff,  which  was  affirmed  on  a  writ  of  error  in 
the  Exchequer  Chamber,  as  it  would  appear,  upon  the  ground 
that  there  being  no  traverse  of  the  fact  charged  in  the  declaration 
— the  overloading — the  plea  was  impertinent.  Nothing  whatever 
was  decided  as  to  the  liability  to  repair. 

Gent,  B.,  was  of  opinion,  "That  the  defendant  had  not  fully 
answered  the  declaration,  for  he  was  charged  with  the  laying  too 
much  weight  on  the  floor  there,  so  as  vi  ponderis  it  fell  down  ;  to 
which  the  defendant  has  said  that  the  walls  were  ruinous  in 
occultis  partitas,  and  doth  not  answer  to  the  surcharging  (scil.) 
absque  hoc,  that  he  did  surcharge." 

Clarke,  B.,  agreed  with  Gent,  B.,  as  it  appears,  in  opposition 
to  Manwood,  C.  B.,  who  thought  no  traverse  was  necessary. 

The  report  in  Popham  gives  the  argument  in  the  Exchequer 
Chamber  ;  from  which  it  appears  that  the  judgment  was  affirmed 
on  the  same  ground  that  it  was  given  below. 

In  an  anonymous  case  (a),  it  is  said,  "  If  a  man  has  an  upper 
room,  an  action  lies  against  him  by  one  who  has  an  under  room, 
to  compel  him  to  repair  his  roof.  And  so  where  a  man  has 
a  ground  room,  they  over  him  may  have  an  action  to  compel  him 
to  keep  up  and  maintain  his  foundation.  Sed  quaere.  For  if  a 
man  build  a  new  house  under  the  roof  of  an  old  one  which  is 
ready  to  tumble,  whether  he  shall  have  a  writ  de  reparatione 
facienda,  because  debet  et  consuevit  are  necessary  words  in  the 
ration." 

llolt,  0.  J-,  said,  "That  every  man  of  common  right  ought  so 
to  support  his  own  house  as  that  it  may  not  be  an  annoyance  to 
another  man's  "  (1>). 


(a)  L796,  11  M 


(h)  [See  tbis  diet  im   referred  to  per 
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The  report  of  the  case  in  Keilwey  in  reality  amounts  to  no       Spurious 
more  than  a  statement  that  such  a  point  had  been  agitated.    The     easement  to 

-,..  p    -r»    •      r      -i      t      •        t->        /•,  T->.         ,.        &  compel  ser- 

dictum    ot    Kainstord,   J.,  in   Pom/ret  v.   Iiicroft,   was   probably     vient  owner 
founded,  according  to  Serjeant  Williams,  upon  this  report ;  there   _  to  repair. 
seems  also  some  doubt  whether  it  did  not  proceed  on  the  ground  Result  of 
of  a  covenant  implied  in  the  demise.     The  writ  in  Fitzherbert  is 
obviously   founded   on   a  local    custom  only  j    and    the    case    in 
Leonard  went  off  entirely  on  a  point  of  pleading.    There  appears, 
therefore,  to  be  no  authority  whatever  to  oppose  to  the  opinion 
of   Lord    Holt,  that  such  an  obligation    could  ouly  exist  when 
specially  imposed  (a). 


Cur.  in  Alston  v.  Grant  (1854),  3  E.  & 

B.  128.  But  he  is  not  bound  to  repair 
it,  but  only  to  prevent  his  neighbour 
from  being  injured  by  its  fall.  Chauntler 
v.  Robinson  (1849),  4  Exch.  163,  per 
Cur.  Note  the  distinction  between  such 
cases  and  those  in  which,  although  there 
be  no  duty  to  repair,  yet  the  defendant 
is  held  liable  for  injury  caused  by  a  use 
of  some  part  of  his  premises,  ex.  gr.,  a 
drain,  which,  by  reason  of  its  improper 
construction,  causes  damage  to  the 
neighbour's  house,  as  in  Alston  v.  Grunt, 
ubi  sup.] 

(a)  [See  Serjt.  Williams'  note,  1  Wms. 
Saund.  321;  1  Notes  to  Saund.  558; 
Colebeck  v.  Girdlers'  Company  (1876),  L. 
R,  1  Q.  B.  D.  234.] 

The  following  cases  are  given  in  the 
American  edition  of  this  book,  by 
"  E.  Hammond,  Counsellor  at  Law," 
New  York,  1840.  In  Loving  v.  Bacon, 
4  Mass.  Rep.  575,  the  question  arose 
whether  the  owner  of  the  lower  part  of 
the  house  was  obliged  to  contribute  to 
the  repairs  of  the  upper  part.     Parsons, 

C.  J.,  in  delivering  the  judgment  of  the 
court,  says  : — "  The  plaintiff  declares  in 
case  upon  several  promises.  The  first 
count  is  indebitatus  assumpsit  in  the 
sum  of  eighty  dollars,  according  to  the 
account  annexed  to  the  writ,  the  items  of 
which  are  for  timber,  boards,  shingles, 
nails  and  labour,  and  victualling  the 
workmen.  The  second  count  is  a  quan- 
tum meruit  for  the  same  items,  techni- 
cally supposed  to  be  different  but  similar. 
The  third  count  is  a  general  indebitatus 
assumpsit  for  eighty  dollars,  laid  out 
and  expended. 

"Thefacts  being  agreed  by  theparties, 
the  question  of  law  comes  before  the 
court  on  the  case  stated.  From  this  case, 
it  appears,  that  the  defendant  is  seised 
in  fee  simple  of  a  room  on  the  lower 


floor  of  a  dwelling-house,  and  of  the 
cellar  under  it ;  and  that  the  plaintiff  is 
seised  in  fee  of  a  chamber  over  it,  and  of 
the  remainder  of  the  house  ;  that  the 
roof  of  the  house  was  so  out  of  repair, 
that  unless  repaired  no  part  of  the  house 
could  be  comfortably  occupied;  that  the 
defendant,  though  seasonably  requested 
by  the  plaintiff,  refused  to  join  with  him 
in  repairing  it ;  and  the  plaintiff  then 
made  the  necessary  repnirs,  and  has 
brought  this  action  to  recover  damages 
for  her  refusal  to  join  in  the  repairs. 
It  is  also  agreed  that  the  parties  had 
from  time  to  time  repaired  the  respec- 
tive parts  of  the  house  at  their  several 
expenses.  And  the  question  submitted 
to  the  court  is,  whether  the  plaintiff 
can  recover  in  this  action. 

"  This  is  an  action  of  the  first  impres- 
sion. No  express  promise  is  admitted  ; 
but,  if  there  is  a  legal  obligation  on  the 
defendant  to  contribute  to  these  repairs, 
the  law  will  imply  a  promise. 

"  We  have  no  statute,  nor  any  usage 
upon  this  subject,  and  must  apply  to  the 
common  law  to  guide  us. 

"  Although,  in  the  case,  the  parties 
consider  themselves  as  severally  seised 
of  different  parts  of  one  dwelling-house, 
yet,  in  legal  contemplation,  each  of  the 
parties  has  a  distinct  dwelling-house 
adjoining  together,  the  one  being 
situated  over  the  other.  The  lower 
room  and  the  cellar  are  the  dwelling- 
house  of  the  defendant ;  the  chamber, 
roof  and  other  parts  of  the  edifice  are 
the  plaintiff's  dwelling-house.  And  in 
this  action  it  appears  that,  having 
repaired  his  own  house,  he  calls  upon 
her  to  contribute  to  the  expenses, 
because  his  house  is  so  situated  that 
she  derives  a  benefit  from  his  repairs, 
and  would  have  suffered  a  damage  if 
he  had  not  repaired. 
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The  Civil  Liw,  it  is  true,  recognizes  the  existence  of  such  an 
easement  as  this  (oneris  ferendi),  as  distinguished  from  the  ordi- 


'■  fjpon  a  very  full  research  into  the 
principles  and  maxim?  of  the  common 
law,  we  cannot  find  tfal  edy  is 

provided  for  the  plaintiff. 

•  Houses  for  the  habitation,  and  mills 
for  the  support  of  man,  are  of  big 
sideration  at  common  law  ;  and,  when 
holden  in  common  or  joint  tenancy, 
remedies  are  provided  agaii  b<  those 
tenants,  who  refuse  to  join  in  necessary 
reparat  on,  by  the  writ  de  reparatione 
Fitz.  X.  B. 
-  "  rn  Co.  Lite.  56  h,  it  is  said,  that  if 
a  man  has  a  house  so  near  to  the  house 
of  his  neighbour,  and  he  suffers  it  to  be 
so  ruinous  that  it  is  likely  to  fall  on  his 
neighbour's  house,  he  may  have  a  writ  tie 
domo  reparanda,  aud  compel  him  to 
repair  his  house.  In  Keilwey,  98  b,  pi. 
4,  there  is  a  case  reported,  in  the  time  i  f 
Henry  the  Eighth,  in  which  Fineux  and 
Brudnell,  justices  of  the  king's  bench, 
were  of  opinion,  that  if  a  man  have  a 
house  underneath,  and  another  have  a 
house  over  it,  as  in  the  case  in  London, 
the  owner  of  the  first  hf  use  may  compel 
the  other  to  cover  the  hot:se,  to  preserve 
the  timbers  of  the  house  underneath,  and 
so  may  the  owner  of  the  house  above 
compel  the  other  to  repair  the  timbers  of 
his  house  below;  and  this  by  action  of 
the  case.  Bnt  some  of  the  bar  were  of 
opinion,  that  the  owner  of  the  house 
underneath  might  suffer  it  to  fall ;  yet  all 
agreed  that  he  could  not  pull  it  down  to 
destroy  the  house  above.  And  in  Fitz. 
N.  B.  296,  there  is  a  writ  of  this  kind. 
Bnt   in  the  case  c  f    Tt      <  '  v.  r, 

.  (i  Mod.  314,  Lord  Holt  was  of 
opinion  that  this  writ  was  by  virtue 
of  a  particular  custom,  and  not  of  the 
common  law  ;  and  he  doubted  the  case 
in  Keilwey. 

I  thf-re  is  m  questionably  a  writ 

.  mon  law,  de  domo  reparanda,  the 

form    (f   which  v,e  have  in   Fitz.  X.  B. 

which  A.  is  commanded  to  repair 

a  certain  1  in  X.  which  is  in 

danger  of  falling  to  the  nuisance  of  the 

Id    of   B.    in   the    same   town,  and 

and  bat  h  i  een  used,  to 

repair,  &c.    This  writ,  Fitzberberl  says, 

lies  when  a  man,  \\  bo  has  a  house  adjoin- 

neighbour,  Buffers 

lie  in  decay  to  the  annoy ai  ce 

of  his  neigbboni  And   if  the 

plaintiff    recover,    be    shall    have    his 

.    il  all  be  awarded  that 

the  defendant   repair,  and  that  be  be 

restrained    until    he    do   it.      Hut    it    in 


otherwise  in  an  action  of  the  case;  for 
there  the  plaintiff  can  recover  damages 
Only.  And  there  appears  no  reasonable 
cause  of  distinction  in  the  casep, 
whether  a  house  adjoin  to  another  on 
one  Bide,  or  above,  or  underneath  it. 

"  But  if  the  case  in  Keilwey  is  law, 
the  plaintiff  cannot  recover,  for  by  that 
case  the  defendant  could  have  compelled 
the  plaintiff  to  repair  his  house,  or  com- 
e  her  in  damages  for  the  injury 
she  1  ad  sustained  from  his  neglect  to 
repair  it.  Aud  he  has  the  like  remedy 
against  her. 

•  It'  the  case  in  Keilwey  is  not  law, 
then,  upon  analogy  to  the  writ  at 
o  immon  law,  the  plaintiff  cannot  compel 
the  defendant  to  contribute  to  his 
expenses  in  repairing  his  own  house. 
But  if  his  house  be  considered  as  adjoin- 
ing to  hers,  she  might  have  sued  an 
action  of  the  case  against  him,  if  he  had 
suffered  his  house  to  remain  in  decay  to 
the  annoyance  of  her  house. 

"  In  every  view  of  this  case,  there  is 
no  legal  ground  on  which  the  plaintiff's 
action  can  be  supported.  We  do  not 
now  decide  on  the  authority  due  to  the 
case  in  Keilwey  ;  but  if  an  action  on 
the  case  should  come  before  us  founded 
on  that  report,  it  will  deserve  a  further 
and  full  consideration.  The  plaintiff 
must  be  called." 

In  Cheeseborovujh  v.  Green,  10  Conn. 
318,  which  was  an  action  on  the  case 
brought  by  the  owner  of  the  lower  part 
of  a  store  against  the  owner  of  the 
upper  part  and  roof  of  the  building  to 
recover  damages  for  suffering  the  roof 
to  be  out  of  repair,  the  Court  held,  that 
the  action  could  not  be  sustained  ;  in  a 
Court  of  Chancery  only  can  the  plaintiff 
have  adequate  remedy.  Da_rgett,  Ch.  J. : 
"  The  declaration,  in  Bubstauce,  is  that 
the  plaintiff  owns  the  first  and  second 
stories  of  a  brick  store,  and  the  de- 
fendant owns  the  third  story  aud  roof. 
The  defendant  has  suffered  the  roof  to 
decay  aud  become  leaky  and  ruinous, 
bo  that  the  lower  part  of  the  building 
is  injured,  and  for  this  neglect  of  the 
defendant  t  his  action  is  brought.  The 
Superior  Court,  on  a  trial,  found  the 
faits  alleged  true,  b  it  adjudged  the 
declaration  insufficient.  It  is  now  to  be 
ed  by  this  oonrt,  whether  this 
action  can  be  sustained.  There  is  no 
statute,  nor  any  custom,  nor  at 
judged  case  in  Connecticut  on  the  sub- 
ject.     The    plaintiff    relies    upon    the 
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nary  easement  of  support  (tigni  immittendi) ;  but  it  appears,  that 
i;he  additional  obligation  of  repair  could  only  be  imposed  by  an 
express  stipulation  to  that  effect  in  the  instrument  creating  the 
easement  (a),  or  at  all  events  there  must  have  been  a  prescriptive 


Spurious 
easement  to 
compel  ser- 
vient owner 

to  rppair. 

Civil  law. 


principles  of  the  common  law  to  uphold 
this  action.  He  founds  himself  princi- 
pally on  a  case,  Keilwey,  98  h,  pi.  4, 
where  the  doctrine  was  laid  down  by 
two  judges  of  the  Court  of  King's 
Bench.  In  Tenant  v.  Goldwin  (1794), 
6  Mod.  314  ;  S.  C,  1  Salk.  360,  Lord 
Holt  disapproved  of  the  case  in  Keilwey, 
and  said,  that  it  was  supported  by  the 
-custom  of  particular  places,  and  not  by 
the  common  law.  There  was  a  writ  de 
reparatione  facienda  against  those  of 
several  joint  tenants,  or  tenants  in 
common,  who  refused  to  join  in  neces- 
sary repairs.  So  if  the  house  of  A.  be 
near  that  of  B,,  and  the  former  becomes 
so  ruinous  that  it  endangers  the  latter, 
B.  may  have  a  writ  de  domo  reparanda, 
and  compel  A.  to  repair  his  house.  I 
am  not  aware  that  any  such  writ  has 
been  known  in  the  practice  of  our 
courts.  Perhaps  an  action  on  the  case 
would  lie  against  any  one  who  should 
negligently  suffer  his  building  to  decay, 
and  fall  on  and  injure  the  property  of 
another,  on  the  maxim  Sic  utere  tuo  ut 
alienum  non  laedas.  That,  however,  is 
not  this  case. 

"  Nor  can  we  say,  in  the  absence  of 
statute  regulation,  or  express  decision, 
that  this  doctrine  is  so  reisonable  that 
an  action  can  be  sustained.  In  large 
cities,  houses  generally  consist  of  four 
or  five  stories.  The  owner  of  the  fifth 
story,  upon  the  principle  assumed  by 
the  plaintiff,  is  compellable  to  furnish  a 
sufficient  roof  to  protect  the  whole  build- 
ing against  water.  Also,  the  owner  of 
each  story  is  obliged  to  secure  the  side 
and  ends,  as  the  case  may  be,  agaiust 
the  entrance  of  water  to  the  annoyance 
of  all  those  who  own  or  occupy  below. 
The  owner  of  the  lower  story  is  com- 
pellable, also,  to  keep  the  foundation 
suitably  repaired,  to  sustain  each  of 
the  other  stories,  with  their  additional 
(as  the  case  may  be)  superincumbent 
weight. 

"  These  considerations,  and  others 
easily  suggested,  would  lead  to  the  con- 
clusion, that  a  remedy  in  such  case  can 
be  furnished  only  by  a  Court  of  Chan- 
cery. The  principles  adopted  by  Chan- 
cellor Kent  in  Campbell  v.  Mesier  S'  al., 
4  Johns.  Ch.  Rep.  334,  countenance  this 
idea.     The  case  of  Luring  v.  Bacon,  4 


Mass.  Rep.  575,  was  pressed  by  the 
counsel  for  the  plaintiff.  There,  it  was 
decided,  that  the  owner  of  the  upper 
story  could  not  recover  in  assumpsit 
against  the  owner  of  the  floor  and  cellar, 
for  necessary  repairs  to  the  roof.  Chief 
Justice  Parsons  speaks  of  the  case  in 
Keilwey,  without  deciding  on  its  au- 
thority. He  does  not  decide  the  plaintiff 
to  be  without  remedy  :  he  says  truly, 
he  has  no  legal  ground  for  recovery.  It 
will  be  borne  in  mind,  that  there  was 
then  [1806]  no  court  of  chancery  in 
Massachusetts." 

[In  Graves  v.  Burdan  (26  N.  Y.  501), 
Judge  Rosekrans  says  : — "  The  rule 
seems  to  be  settled  in  England,  that 
when  a  house  is  divided  into  different 
floors  or  stories,  each  occupied  by  dif- 
ferent owners,  the  proprietor  of  the 
ground-floor  is  bound  by  the  nature 
and  condition  of  his  property,  without 
any  servitude,  not  only  to  bear  the 
weight  of  the  upper  story,  but  to  repair 
his  own  property,  so  that  it  may  be  able 
to  bear  such  weight.  The  proprietor  of 
the  ground  story  is  obliged  to  uphold  it 
for  the  support  of  the  upper  story." 
(See  Washburn  on  Easements,  564  to 
573.)] 

(a)  Modus  autem  refectinnis  in  hue 
actione  ad  eum  modum  pertinet,  qui  in 
servitute  imposita,  continetur  :  forte,  ufc 
reficiat  lapide  quadrato,  vel  lapide  s'ruc- 
tili,  vel  quovis  alio  opere,  quod  in  servi- 
tute dictum  est. — Dig.  8,  5,  6,  §  5,  si 
serv.  vind. 

"  II  ne  faut  pas  croire,  avec  le  plus 
grand  nombre  des  interpretes  au  droit, 
que  la  servitude  oneris  ferendi  ait  ete 
une  exception  a  cette  regie.  II  etait  bien 
d' usage  de  stipuler  dans  cette  servitude, 
que  le  voisin  serait  oblige  de  reconstruire 
et  d'entretenir  le  mur,  ou  le  pillier  qui 
soutenait  quelque  partie  du  katiment 
voisin;  mais  c'etait  la,  l'effet,  non  pas  du 
droit  de  servitude  en  lui-meme,  mais 
d'une  stipulation  particuliere,  ajoutee 
au  droit  de  servitude.  Encore  Aquilius 
Gallus,  l'un  des  plus  celebres  juriscon- 
sultes  Romains,  pretendait-il  que  cette 
obligation  etait  contraire  a  la  nature  des 
servitudes.  Les  autres  jurisconsultes  se 
contentaientde  dire  que  le  voisin  pouvait 
se  liberer  de  cette  obligation  en  abandon- 
naut  le  fonds  sur  lequel  le  mur,  ou  la 
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right  to  the  repair,  as  well  as  to  the  support.  Indeed  it  has  been 
doubted  whether  such  an  easement  could  exist  at  all,  unless  the 
precise  technical  expression  "  paries  oneri  ferendo  "  was  inserted 
in  the  original  grant  (</). 

The  servitude  of  the  Civil  Law,  c;illed  "  paries  oneri  ferendo,"' 
imposed  upon  the  owner  of  the  servient  tenement  the  obligation 
not  only  of  supporting  the  dominant  edifice,  but  also  of  keeping- 
his  own  buildings  in  such  a  state  of  repair  as  should  enable  them 
to  sustain  the  pressure.  The  validity  of  this  servitude,  though 
admitted  to  be  of  an  anomalous  character,  appears  to  have  been 
fully  established,  notwithstanding  some  difference  of  opinion 
npon  this  subject  (b)  ;  but  still  it  was  said  that  the  obligation 
was  not  upon  the  person,  but  upon  the  tenement,  and  that  by 
relinquishing  the  tenement,  the  owner's  liability  to  repair  was 
determined  (c). 

This  obligation  to  repair  was,  however,  strictly  construed,  and 
did  not  carry  with  it  as  an  incident  any  obligation  to  furnish  sup- 
port to  the  dominant  tenement  during  any  necessary  reparation 
of  the  servient  tenement.  In  this  respect  the  owner  of  the 
dominant  tenement  was  bound  to  take  care  of  himself,  by  shor- 
ing  or   other  means,  or,   if  he  neglected  so  to  do,  he   might 


colonne,  qui  p'rtait  l'edifice  voisin,  etait 
Bitue;  et  dans  tout  cas,  le  proprietaire  du 
fonds  dominant  n'en  pouvait  pas  deman- 
der  le  retablissement  par  Taction  reelle 
confer-  mai8  seulement  en 

vertu  de  requite,  imploratione  officii 
judicis." — Merlin,  Repertoire  de  Juris- 
prudence, tit.  Servitude,  p.  41. 

(a)   Stair's  Inst.  328 ;  Erskine,  Inst. 

(!■)  Eum  debcrecolumnam  reetituere, 

■  mis    vicinarum    a?dium    ferebat, 

cujus  esBent  cedes,  quae  servirent  :  non 

enm,  qui  imponeie  vellet :  nam  cum  in 

lege    aedium    ita    scriptum   est— 

—satis 
Mcari,  in  perpetuum   parie- 
tem   esse   debcre ;    non   enim    hoc    his 
verbis    dici,     '  at    in    perpetuum    idem 
paries   aeternus    esset,'    quod    ne    fieri 
qnideo  posset,  sed  '  uti  ejusdem  modi 
paries  in  perpetuum  esset  qui  onus  sus- 
tineret  ; '  quemadmodum,  si  quis  alicui 
cavisset,   ut  servituiem  prsBberet,  qui 
onus    suuui    sustinuret,   si    ea   res,  qua? 
et    tuuni    onus    ferret,   perisset, 
alin  in  locum  ejus  dari  debeat. — Dig.  8, 
I,  de  serv.  pro  1    orb. 
In  eervitute  oneris  feiendi  lire  am- 
ost,  quod  vicious  columnam  aut 


parietem  qui  oneri  ferendo  est  reficere 
tenetur,  et  idoneum  onere  suetinendo 
pracstare,  qui  parte  servitus  ha?o  de- 
generat  et  spuria  esse  agnoscitur — 
quippe  cum  contra  naturam  s  rvitutum 
hoc  Bit  ut  quis  cogatur  aliquid  facere  in 
suo. — Viunius,  Inst.  Lib.  2,  tit.  3,  de 
Eerv.  urb.  §  3. 

Etiam  de  servitute,qiue  oneris  ferendi 
oauflfl  imposita  erit, actio  nobis  competit, 
ut  et  onera  ferat,  et  a?dificia  reficiat  ad 
eum  n'.odum,  qui  servitute  imposita  com. 
prehensus  est.  Et  Gallus  putat,  non 
posse  ita  servitutem  imponi,  '  ut  quis 
facere  aliquid  cogeretur,'  sed  '  ne  me 
facere  prohiberet:'  nam  in  omnibus  ser- 
vitutibus  refeotio  ad  eum  pertinet  qui 
sibi  servitutem  adserit ;  non  ad  eum, 
cuj'ts  res  servit.  Sed  evaluit  Seivii  sen- 
teutia  in  proposila  specie,  ut  possitquis 
di  fendere,  jus  sibi  esse,  cogere  adversa- 
liuin  reficere  parietem  ad  onera  sua 
ends. — Dig.  S,  5,  6,  §  2,  si  serv\ 
viinl. 

(c)  Labeo  autem  hanc  servi  ateno 
nou  hominem  debere,  sed  rem  ;  deniqos 
liccre  domino  rem  derelinquere,  scribit. 
Ibidem. 

H.i  i:  autem  actio  in  rem  magis  est, 
quam   in  personam  :    et  non  alii  com- 
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"  take   down   his   house  (a)    and   rebuild   it   when  the  wall  was       Spurious 

t-„  ~J  >>  n\  easement  to 

restored      (6).  compel  Ber. 

The  analogous  servitude  "  tigni  immittendi,"  clearly  imposed     vientowner 

no  obligation  on  the  owner  of  the  servient  tenement  to  keep  his 

walls  in  repair  ;    the  right  conferred  was  "  to  insert  a  beam  into 

the    neighbour's   wall,  so    that    it  might  remain  there,  and  the 

neighbour's  wall  might  sustain  the  weight,"  but  nothing  beyond 

this  (c). 

By  the  French  Civil  Code,  when  the  different  stories  of  a  house  Code  Civil, 
belong  to  different  proprietors,  their  respective  rights  and  liabili- 
ties are  fixed  with  great  minuteness — supposing  the  instruments 
creating  their  respective  titles  to  Contain  no  provision  for  repair. 
The  main  walls  (gros  murs)  and  roof  are  kept  in  repair  at  the 
expense  of  all  the  proprietors,  each  contributing  according  to  the 
value  of  the  portion  which  belongs  to  him  :  the  proprietor  of  each 
story  is  bound  to  keep  in  repair  his  own  floor  ;  the  proprietor  of 
the  first  story  is  bound  to  keep  in  repair  the  staircase  leading  up 
to  it  ;  the  proprietor  of  the  second  is  bound  to  keep  in  repair  that 
part  of  the  staircase  which  leads  from  the  first  story  to  him  ;  and 
so  with  regard  to  the  other  proprietors  (d). 

The  Scotch  law,  which  to  a  great  extent  is  based  upon  the  civil  Scotch  law. 
law,  is  in  accordance  with  the  doctrine,  "  that  to  impose  such  an 
obligation  to  repair  on  the  owner  of  the  servient  tenement,  there 
must  be  either  an  express  stipulation  to  that  effect,  or  actual 
proof  that  there  is  a  prescriptive  right  to  the  repair  as  well  as  to 
the  support." 


petit,  qnam  domino  tedium,  adversus 
dominum  ;  gicnti  caj'erarum  servitutum 
intentio. — Ibid.  §  3. 

(a)  "  Ironicuin  consilium,"  says 
Pothier. 

(b)  Sicut  autem  refectio  parietis  ad 
vicinnm  pertinet,  ita  f  ultura  sodificiornm 
vicini,  cui  seivitus  debetur,  quamdiu 
paries  reficietur,  ad  inferiorem  vicinum 
non  debet  pertinere  ;  nam,  si  non  vult 
superior  fulcire,  deponat  :  et  restituet 
cum  paries  fuerit  restitutus.  Et  hie 
qioque  sicut  in  cceteris  servitutibus, 
actio    contraria   dabitur  :    boc  est,  jus 

*tibi  non  esse  me  cogere. — Dig.  8,  5,  8,  si 
serv.  vind. 

(c)  In  imponenda  servitute  tigni  im- 
mittendi hoc  agitur,  ut  ex  nostro  pariete 
liceat  tignum  trabem  immittere  in  parie- 
tem  vicini  ita  ut  ibi  requiescat,  et  viciui 
paries  sustineat  onus  immissi — nihil  am- 


plius. — Vinnius,  Inst.  Lib.  2,  tit.  de 
serv.  urb.  3. 

Competit  mihi  actio  adversus  eum,  qui 
cessit  mihi  [talem]  servitutem,  ut  iu 
parietem  ejus  tigna  immittere  mihi 
liceat,  supraque  ea  tigna  (verbi  gratia) 
porticum  ambulatoriam  facere,  superque 
eum  parietem  columnas  strnctiles  im. 
ponere,  qua;  tectum  porticus  ambula- 
toriae  sustineant. — Dig.  8,  5,  8,  §  1,  si 
serv.  vind. 

Distant  autem  La?  actiones  (i.e.,  oneris 
ferendi  et  tigni  immittendi)  inter  se  : 
quod  superior  quidetn  locum  habet  etiain 
ad  compellendum  vicinnm  reficere  parie- 
tem [meum]  ;  haec  vero  locum  habet  ad 
hoc  solum,  ut  tigna  suscipiat  :  quod  non 
est  contra  genera  servitutum.  Pud. 
§2. 

((f)  Art.  664;  Pardessus,  Trait  e  des 
Servitudes,  283. 
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"  The  precise  positive  servitude  of  city  tenements/'  says  Lord 
Stair,  "is  the  servitude  of  support,  whereby  the  servient  tene- 
ment is  liable  to  bear  any  burden  for  the  use  of  the  dominant, 
and  that,  either  by  laying  on  the  weight  upon  its  walls  or  other 
parts  thereof,  or  by  putting  in  joists,  or  other  means  of  support, 
in  the  walls  of  the  same,  which  the  Eomans  called  servituteni 
tigni  immittendi;  or  otherwise,  this  servitude  may  be  by  bearing 
the  pressure,  or  putt,  of  any  building,  for  the  use  of  the  dominant 
tenement,  as  of  a  vault,  or  pend,  or  the  like  ;  such  is  the  servitude 
of  superstructure  whereby  any  building  may  be  built  upon  the 
servient  tenement.  Like  unto  which  is  now  frequent  in  Edin- 
burgh, when  one  tenement  is  built  above  another  at  diverse  times, 
or  diverse  stories  or  contignations  of  the  same  tenement  are 
bought  by  diverse  proprietors,  and  thereby  the  upper  becomes 
a  distinct  tenement,  and  hath  a  servitude  upon  the  lower 
tenements,  whereby  they  must  support  it.  The  question 
useth  to  be  moved  here,  whether  the  owner  of  the  servient 
tenement  be  obliged  to  uphold  or  repair  his  tenement,  that 
it  may  be  sufficient  to  support  the  burden  of  the  dominant 
tenement  ? 

"  There  are  opinions  of  the  learned,  and  probable  reasons  upon 
both  facts  :  for  the  affirmation  maketh  the  common  rule  that,  when 
anything  is  granted,  all  things  are  understood  to  be  granted  there- 
with that  are  necessary  thereto ;  so  he  who  constituted  upon  his 
tenement  a  servitude  of  support,  must  make  it  effectual ;  and  for 
that  negative  servitudes  are  odious,  and  not  to  be  extended 
beyond  what  is  expressly  granted  or  accustomed,  to  which  we 
incline  ;  and,  therefore,  it  would  be  adverted  how  the  servitude 
is  constituted,  that  if  it  appear  the  constituent  had  granted  this 
servitude  so  as  to  uphold  it,  not  upon  the  account  of  his  own 
tenement,  but  of  the  dominant,  he  must  so  continue;  and  it  is 
not  only  a  personal  obligation,  but  a  part  of  the  servitude  passing 
with  the  servient  tenement,  even  to  singular  successors  :  but  if  it 
appear  not  so  constituted,  it  will  impart  no  more  than  a  tolerance 
to  lay  on  or  impute  the  burden  of  the  dominant  tenement  upon 
the  servient,  which,  therefore,  the  owner  of  the  servient  neither 
can  hinder  or  prejudice  ,  but  he  is  not  obliged  to  do  any  positive 
deed  by  reparation  of  his  own  tenement  to  that  purpose;  but  the 
owner  of  the  dominant  tenement  hath  right  to  repair  it  for  his 
own  use,  by  reason  of  bis  servitude,  and  the  owner  of  the  servient 
tenement  cannot  hinder  him;  yea,  in  what  he  thereby  advantages 
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the  servient  tenement,  he  hath  upon  the  owner  thereby  the  natural 
obligation  of  recompence  in  quantum  lucratus. 

"  If  it  be  objected  that,  within  burgh,  the  owners  of  the  inferior 
and  supporting  tenements  are  obliged  to  repair  for  the  behoof  of 
the  superior  tenements,  the  owners  whereof  may  legally  enforce 
reparation  ;  yet  it  inferreth  not  this  to  be  the  nature  of  a  servi- 
tude, but  a  positive  statute  or  custom  of  the  burgh  for  the  public 
good  thereof,  which  is  concerned  in  upholding  tenements.  But 
mainly  the  reason  of  it  is,  because  when  diverse  owners  have  parts 
of  the  same  tenement,  it  cannot  be  said  to  be  a  perfect  division, 
because  the  roof  remaineth  roof  to  both,  and  the  ground  sup- 
porteth  both  ;  and  therefore,  by  the  nature  of  communion,  there 
are  mutual  obligations  upon  both,  viz.,  that  the  owner  of  the 
lower  tenement  must  uphold  his  tenement  as  a  foundation  to  the 
upper,  and  the  owner  of  the  upper  tenement  must  uphold  his 
tenement  as  a  roof  and  cover  to  the  lower,  both  which,  though 
they  have  the  resemblance  of  servitudes,  and  pass  with  the  thing 
to  singular  successors,  yet  they  are  rather  personal  obligations, 
such  as  pass  in  communion  even  to  the  singular  successors  of 
either  party  "  (a). 

A  somewhat  similar  question  arises  in  the  case  of  a  public 
highway  or  bridge,  where  a  particular  person  is  held  liable  to 
repair  ratione  tenuraa  (b),  or  by  prescription,  contrary  to  the 
common  law,  by  which  the  obligation  is  imposed  upon  the  parish 
or  county  (c). 

"  Et  sicut  poterit  quis  facere  nocumentum  injuriosum  in 
faciendo,  ita  poterit  in  non  faciendo,  in  proprio  vel  in  alieno,  ut 
si  ex  constitutione  obstruere  et  claudere,  purgare  et  reficere,  et 
non  fecerit,  cum  ad  hoc  teneatur  "  (d). 

If  a  man,  who  is  bound  by  tenure  to  repair  a  certain  causeway 
by  prescription,  does  not  repair  it,  per  quod  my  land  is  sur- 
rounded, I  may  have  an  action  on  the  case  against  him  (e). 


Spurious 
easement  to 
compel  ser- 
vient owner 

to  repair. 

Lord  Stair. 


Liability  of 
servient 
owner  to  re- 
pair by  pre- 
scription or 
tenure. 


(a)  Stair's  Institutes,  Book  2,  tit.  7, 
8.  6. 

(b)  2  Inst.  700;  Com.  Dig.  Chimin, 
A.  4 ;  [Reg.  v.  Duchess  of  Buccleugh 
(3  Anne),  6  Mod.  150;  Reg.  v.  Bucknell 
(1  Anne),  7  Mod.  55  ;  Reg.  v.  Manners 
Sutton  (1835),  3  A.  &  E.  597  ;  Ba1:er  v. 
Greenhill  (1842),  3  Q.  B  148;  Reg.  v. 
Barker  (1890),  L.  R.  25  Q.  B.  D.  213  ; 
Heath  v.  Overseers  of  Weaverham,  L.  R. 
(1894),  2  Q.  B.  108.  As  to  liability 
ratione  clausurce,   see  Reg.  v.  Rainsden 


(1858),  E.  B.  &  E.  949.] 

(r)  Regina  v.  Tnh  ibitantsofthe  County 
of  Wilts  (1705),  Salkeld,  359. 

(d)  Biacton,   Lib.  4,  f.  232  b ;  Com. 
Dig.  tit.  Chimin,  D.  6. 

(e)  29  Edw.  3,  32  b;  and  see  1  Wms. 
Saunders,  322;  1  Notes  to  Saund.  565. 
[Cf.  Mayor  of  Lyme  Regis  v.  H 
(1834),  1  Bing.  N.  C.  222;  Nitro-Phos- 
'jihn/r  and  Odam's  Chemical  Manure  Co. 
v.  London  and  St.  Catherine's  Docks  Co, 
(1873),  L.  R.  9  Ch.  Div.  503.J 
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Liability  of         A-,  however,  the  obligation  thus  imposed  on  the  servient  tene- 
Bernent        ment   is  contrary  to  the  usual  incidents  of   easement?,  it  will,  of 

owner  to  J  .  .  ,  /   . 

repair  by  pre-  course,  require  greater  strictness  ot  proot  | 

6Cru|;;  Although,  as  it  should  appear  by  the  civil  law,  with  the  single 

exception  of  the  servitus  oneris  ferendi,  no  easement  could  exist 
which  imposed  on  the  owner  of  the  servient  tenement  an  obliga- 
tion to  repair,  and  any  stipulation  to  that  effect  was  personal, 
binding  on  the  contracting  parties  only,  and  not  imposing  any 
charge  upon  the  inheritance,  so  as  to  pass  with  it  into  the  hands 
of  a  new  owner;  yet  there  is  little  doubt  that,  by  the  law  of 
England,  such  an  obligation  may  be  imposed  either  by  express 
grant  or  prescription  (b). 

Any  stipulation  by  deed,  affecting  the  quality  or  mode  of  enjoy- 
ment of  land— as,  for  instance,  a  covenant  to  repair  a  house  upon 
it  (c)_runs  with  the  land,  and  this  doctrine  applies  to  implied  a9 
well  as  express  covenants  ;  and  as  a  prescriptive  right  to  an 
easement  is  equivalent  to  an  express  stipulation  by  deed,  which 
the  law  allows  to  be  made  in  favour  of  the  successive  owners  of 
the  neighbouring  tenement,  it  seems  that  the  same  consequences 
must  follow  from  it  (d). 

If  a  man  make  a  bridge  for  the  common  good  of  all  the  subjects, 
he  is  not  bound  to  repair  it,  for  no  particular  man  is  bound  to 
reparation  of  bridges  by  the  common  law,  but  ratione  tenura3,  or 
praescriptionis.  As  to  the  second,  the  remedy  was  if  it  were  a 
private  bridge,  as  to  a  mill,  which  A.  was  bound  to  maintain,  over 
which  B.  had  a  passage,  &c,  if  the  bridge  were  in  decay  B.  might 
have  his  writ  de  ponte  reparando  (e). 

"By  the  common  law,"  says  Lord  Mansfield,  "he  that  hath 
the  use  of  a  thing  ought  to  repair  it  ;  "  but  "  the  grantor  may 
bind  himself"  {,    , 


■ 
...  01  L.  .).,  N.  8.,  Q.  B 
Se* ,  ns  to  what  evidence  is  n  <i  i 
establiph  a  prescriptive  liabili 

i  1*77),  I.. 
I:.   Div   2! 

. 
L.  i:    li  App.  I 

Dig.  tit.  Abatement,  II . 
!  iver  banks, 
.  be  observed,  that    Lord 
•  "  mere  d 
and  t  bal  to  repair  oould  not 

il ,  though  a 
ki  accessory  to  tb<  ei  joymeot 
. 


.  701. 

am  horities  appi  ar  to  show 
burden  of  a  o*  venant  'lues  not 
run  W  iih  land,  so  as  to  bind  an  assignee, 
;,  bel  ween  landlord  and  tenant 
(ante,  p.  73)  ;  and  t'hc  case  "f  a  liability 
to  repair  is  no  exception, assnch  liability 
is  in  the  nature  of  an  easement  (- 
Bayley,  .1.,  6  B.  en  if  it 

originated  in  an  express  covenant.] 

L829),  9  B. 
A  Cr.  ■  Ely.  I--  i  8.  C.  in 

error,   /  v.   Sampson,   1  Or.  ■'>  ■'• 

105  ;    i   Moo.  A  P.  '''"1. 

(/)    7  v.  (1781),  2 

D  >ug.  745. 
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However,  says  Mr.  Serjeant  Williams  in  the  note  to  Pom/ret  v.     Liability  of 
Eicroft,  "  the  grantor  of  a  right  of  way  may  be  bound  either  bv        8ervi0Qt 

.  .  .       .  .      .  owner  to 

express  stipulation  or  prescription  to  repair  it  "  (a)  :  and  he  cites  repair  by  pre- 
the  case  of  Eider  v.  Smith  lb),  in  which  an  action  was  brought     8C"Ptlu"  or 

x    '  o  teuure. 

against  the  owner  of  a  close  for  not  keeping  in  repair  a  footway    

running  across  it,  and  the  Court  held,  that  a  declaration,  alleging 
that,  "  by  reason  of  his  possession/'  the  defendant  ought  to 
repair,  was  good  on  demurrer,  and  that  the  special  matter  of 
the  obligation  might  be  given  in  evidence;  thus  recognizing, 
at  all  events,  the  possibility  of  such  an  obligation  being 
established. 

As  the  burden  of  repair  is  by  law  imposed  upon  the  owner  of  Right  of 
the  dominant  tenement,  a  corresponding  right  is  also  conferred  dominant 

1  o        o  owner  to 

upon  him — to  do  all  those  acts  which  may  be  necessary  to  secure  repair, 
the  full  enjoyment  of  the  easement,  even  though  he  should  thereby 
be  compelled  to  commit  a  trespass.     This  right  to  do  all  such 
acts  as  are  essential  to  the  enjoyment  of  the  easement  granted, 
was  recognized  in  a  very  early  case  (c). 

Choke,  J. — "  If  a  man  grant  me  (a  right)  to  dig  in  his  land  and  9  Edw.  4. 
to  make  a  trench  from  a  certain  fountain  or  spring  to  my  place,  so 
that  I  may  lay  down  a  pipe  to  convey  the  water  to  my  place,  if 
afterwards  the  pipe  is  stopped  or  broken  so  that  the  water  run 
out  of  it,  I  cannot  dig  in  his  land  to  amend  the  pipe — for  this 
was  not  granted  to  me — but  if  he  grant  that  I  may  dig,  &c,  to 
amend  the  pipe,  totiens  quotiens,  &c,  then  I  shall  dig.  And,  in 
like  manner,  if  I  prescribe  to  have  such  a  conduit,  I  must  also 
prescribe  to  scour  and  amend  it,  totiens  quotiens,  &c,  or  other- 
wise I  cannot  dig  in  his  land  to  amend,  &c.  But  this  was  denied 
in  both  cases,  for  it  was  said  by  the  Court,  that  it  is  incident  to 
such  a  grant  to  scour  and  amend  "  id). 

Thus,  in  the  case  of  Pomfret  v.  Eicroft   (e),  already  cited,  it  pomfret  v. 
was  held,  that  where  a  party  had  an  easement  to  use  a  pump  in  ■Bic''°ie- 
his  neighbour's  land,  "  although  neither  the  soil  nor  the  pump 
itself  was  granted  to  him,  yet  by  the  grant  of  the  use  of  the  pump 
the  law  had  given  him  the  liberty  (to  enter  upon  the  land  and 
repair  the  pump)  ;   for,  when  the  use  of  a  thing  is  granted,  every 


(a)  1  Wms.  Saund.  322  c  ;  1  Notes  to       above,  p.  103  ;  and  see,  as  to  the  second 
Saund.  566.  case,  Peter  v.  Daniel   (1818),    5  C.  B. 

(b)  l?yo,  3  T.  R.  766.  568.] 

(cj  9  Edw.  4,  35.  (e)  1671,  1  Saund.  321. 

(d)    [Cf.    Nicholas    r.  Chamberlain, 
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tf  way 
fouudrous. 


Private  «a_v, 


thing  is  granted  by  which  the  grantee  may  have  and  enjoy  such 
use.  As,  if  a  man  gives  me  a  licence  to  lay  pipes  of  lead  in  his 
land  to  convey  water  to  my  cistern,  I  may  afterwards  enter  and 
dig  the  land  to  mend  the  pipes,  though  the  soil  belongs  to  another 
and  not  to  me"  (a).  In  this  case  the  action  (which  was  iu  cove- 
nant) was  brought  by  the  grantee  of  the  easement,  for  a  breach 
of  the  implied  covenant  to  repair  on  the  part  of  the  grantor. 
The  Court  of  K.  B.  gave  judgment  for  the  plaintiff,  which  was 
afterwards  reversed  in  the  Exchequer  Chamber,  upon  the  grounds 
above  given. 

[In  Hoare  v.  Metropolitan  Board  of  Works  [b),  a  publican 
whose  sign-post  had  stood  for  forty  years  upou  a  common  ad- 
joining his  public-house,  was  held  entitled  to  replace  it  when  it 
was  blown  down. 

In  Goodhart  v.  Hyett  (c),  the  plaintiff,  being  entitled  to  a 
supply  of  water  through  some  pipes  laid  in  the  defendant's  land, 
obtained  an  injunction  restraining  the  defendant  from  building 
over  the  pipes,  on  the  ground  that  the  building  would  interfere 
with  the  plaintiff's  access  to  the  pipes  for  purposes  of  repair.] 

As,  then,  at  common  law,  the  obligation  to  repair  falls  on  the 
owner  of  the  dominant  tenement — and  it  must  be  his  own  fault  if 
the  way  be  impassable — he  can  have  no  right  to  leave  the  ordinary 
track  on  account  of  its  want  of  repair,  for  which  the  owner  of  the 
land  is  not  answerable  (d)  ;  though  it  may  be  otherwise  in  the 
case  of  public  highways  (e). 

There  is  no  authority  expressly  deciding  this  point,  where  the 
obligation  is  imposed  by  prescription,  or  otherwise,  on  the  ser- 
vient tenement. 

It  is  thus  stated  in  Comyn's  Digest  (/)  — 

"  If  a  man  be  bound  by  prescription  to  the  repair  of  a  way,  he 
need  not  keep  it  in  better  repair  than  it  always  was.  But  if  it  be 
impassable,  a  passenger  may  break  the  fence,  and  go  extra  viam 
as  much  as  is  necessary  to  avoid  the  bad  way.' 

Upon    reference,   however,   to    the    original    authority    (<j),   it 


I  as  olear  law  by  Lord 
Coke  ii  11  Bep.  1-  a. 

(i.)  1K74,  L  H.  9  Q.  B.  296. 

(c)  1888,  L.  K.  26  I  b.  D.  L82. 

(d)  Taylor  v.    Whitehead    (1781),   2 
.  .  ■  ■  I  s  1  5 ) , 

■i  M  A  SeL  887,  overruling  2  Black- 
Ftoue's  Com.  'M  ;  [1  Wins.  Saund.  'il'l 
C  ;   1  Notes  to  Sauud.  565.] 


(e)    [But    Bee    Arnold    v.     Holbrook 
(1878),  L.  H.  8  Q.  B.  96.] 

(/)    Com.  Dig.  Chimin,  D.  G.  ] 
(<j)   Cited   in  //•  (1633),  Sir 

W.  Jones,  296.     [So  that  his  failure  to 
repair  would  be  like  a:i  actual  obstruo- 
1  ion    bj    liini ;    Boh  rtson    v.    <■ 
(1847),  16  M.  A  W.  289;  8elbyy.  Xcttle- 
fold  (1878),  L.  E.  9  0b,  111.] 
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clearly  appears  that  the  grantor  of  the  way  was  bound  to  keep     Right  to  de- 
it  in  repair.  viale'  jf  wa? 

The  misapprehension  of  the  authority  cited  in  Comyn's 
Digest  (a)  appears  to  have  originated  in  the  mistake  of  Black- 
stone,  who  lays  it  down,  that  in  public,  as  well  as  in  private  ways, 
a  man  who  had  the  right  of  way  might,  if  it  were  out  of  repair, 
go  over  the  adjoining  land  (b). 

The  cases  cited  by  Blackstone  in  support  of  this  position, 
appear  to  be  those  of  public  ways  only. 

This  distinction  is  also  recognized  by  the  civil  law  :  if  the 
public  highway  was  impassable,  a  traveller  might  pass  along  the 
land  adjoining ;  but  no  such  right  appears  to  have  existed  in 
respect  of  private  ways  (c). 


(a)  See  Billiard  v.  Harrison   (1815),  vione  facta,  restitutus  est,  servitus  quo- 
4  M.  &  Sel.  390.  que    in    pristinum    statum    reetituitar. 

(b)  2  Comm.  36.  Quod  si  id  tempus  praeterierit,  ut  ser- 

(c)  Cam  via  publica  vel  fluminis  im-  vitus  amittatur,  renovare  earn  cogendus 
petu  vel  ruina  amissa  est,  vicinus  proxi-  est. — Ibid. 

mus  viam  prsestare  debet. — Dig.  8,  6,  Per  agrum  qnidem  alienum,  qui  ser- 

14,  §  1,  quemad.  serv.  amit.  vitutem  non  debet,  ire  vel  agere  viciuo 

Si  locus,  per  quern  via,  aut  iter,  aut  minime   licet;    uti   autem   via   publica 

actus  debebatur,  impetu  fluminis  occu-  nemo  recte  prohibetur. — Cod.  3,  34,  11, 

patus  esset,  et  intra  tempus,  quod  ad  de  serv.  et  aqua. 
amittendani    servitutem    sufflcit,    allu- 


CHAPTER    II. 

SECONDARY     EASEMENTS. 

Secondary  jT  nas  been  already  seen,  that  certain  easements  are  implied 

plfeTbjkw1"'  by  law  as  incident  to  a  grant,  since  without  them  the  thing 
oranted  could  not  be  fully  enjoyed  (a) ;  in  the  same  manner  the 
express  or  implied  grant  of  an  easement  is  accompanied  by 
certain  secondary  easements  necessary  for  the  enjoyment  of  the 
principal  one. 
Bracton.  Bracton  speaks  of  easements  in  general  as  appurtenances  of 

"  tenements,"  and  of  these  secondary  easements  as  appurtenances 
of  the  former: — "Omnia  jura  preenotata  et  omnes  servitutes 
sunt  de  pertinentiis  tenementorum,  et  pertinent  a  tenemento  ad 
tenementa  ;  et  habent  hujusmodi  pertinentire  suas  pertinentias, 
fcicut  ad  jus  pascendi  et  ad  pasturam  pertinet  via  et  liber  ingres- 
sus  et  egressus.  Et  eodem  modo  ad  jus  fodiendi,  falcandi,  et 
secandi,  hauriendi,  potandi,  piscandi,  venandi,  et  hujusmodi, 
liber  accessus  et  recessus,  scilicet  via,  iter,  et  actus,  ratione 
diversorum  usuum  ut  supra.  Item  ad  jus  aqua3  ducendas  perti- 
net purgatio.  Item  ad  iter,  secundum  quod  est  de  pertinentiis 
pertinentiarum,  vel  de  pertinentiis  per  se,  ut  si  via  per  se  conce- 
datur  sine  alia  servitute,  pertinet  refectio,  sicut  ad  aquae  ductum 
pertinet  purgatio  "  (6). 

This,  like  the  general  case  of  implied  easements,  is  compre- 
hended under  the  maxim,  "  Lex  est  cuicunque  aliquis  quid  con- 
cedit,  concedere  videtur  et  id  sine  quo  res  esse  non  potuit "  (c). 

Thus,  too,  in  the  civil  law,  the  right  to  a  servitude  drew  with 
it  a  right  to  such  secondary  servitudes  as  were  essential  for  its 
enjoyment  [d). 
Extent  of  Tn  doing  the  works  which  are  necessary  for  the  enjoyment  of 


dominant 

I  a  right 


(n)  S.  e    ante,    "Easements   of    Xe-  Neratius,  lib.  3,  '>»)  sive  ei 

cessitv."  jus   hauriendi,   et   adeundi   cesaum  sit, 

(b)   Braoton,  lib.  I   f  232  a.  atrnmqne  habebit  :   sive  tantum  hau- 

.   i.  riendi,    inesee   et  aditum,    Hive    tantum 

i,-,l  adeondi  ad  fontem,  ineaae  et  haustum. 
Qni    babel    haustum,  i'<-r  ■  luatu  et    f.mte  privato.— Dig. 

habere  videtur  ad  hauriendam  et  (at  ait  8,  8,  8,  ;  8,  de  sei  r.  prod,  rust. 
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the  easement,  the  owner  of  the  dominant  tenement  may  do  every-      Extent  of 
thing-  that  is  required  for  the  full  and  free  exercise  of  his  ri^ht.         dominant 

o  Owner  s  richf 

Thus,  it  has  been  held,  that  the  grant  of  a  right  of  way,  with 
liberty  to  make  and  lay  causeways, and  to  use  and  enjoy  the  same,  cTrist'ilnJ' 
with  wains,  carts,  waggons,  and  other  carriages,  and  to  carry 
coals,  authorized  the  grantee  to  lay  a  framed  waggon-way  (a). 
"The  question  is,"  said  Ashurst,  J.,  in  his  judgment  in  that 
case,  "  whether,  under  this  general  grant  for  the  purpose  of 
carrying  coals  among  other  things,  he  has  a  right  to  make  any 
such  way  as  is  necessary  for  the  carrying  of  that  commodity. 
There  are  no  great  collieries  in  the  northern  part  of  the  kingdom 
where  they  have  not  those  framed  waggon-ways.  And  the  case 
itself  expressly  states,  that  the  defendant  cannot  so  commodiously 
enjoy  this  way  in  any  other  manner.  Therefore,  under  the 
original  grant,  he  has  a  right  to  make  a  framed  waggon-way  along 
the  slip  of  land  in  question,  which  is  necessary  for  the  purpose  of 
carrying  his  coals,  it  being  in  the  contemplation  of  the  parties  at 
the  time  of  making  the  grant"  (b). 

Thus,  too,  in  Gerrard  v.  Cooke  (c),  where  the  grant  was  made   Gerrard  y. 
of  a  piece  of  land,  as  a  foot  or  causeway,  with  "  all  other  liberties,  e' 

powers,  and  authorities  incident  or  appurtenant,  needful  or  neces- 
sary, to  the  use,  occupation,  or  enjoyment  of  the  said  road,  way, 
or  passage,"  it  was  held,  that  the  grantee  had  a  right  to  put  a 
piece  of  flag-stone  upon  a  part  of  the  land  in  front  of  a  door 
opened  by  him  from  his  house,  it  beiug  proved  that  it  was  usual 
to  put  down  such  flag-stones  before  doorways,  and  that  the 
doorway  in  question  could  not  have  been  so  conveniently  used 
without  it  (d). 

[In  Finlinson  v.  Porter  (e),  the  grantee  of  an  easement  of  a  Fintinson  r. 
drain,  with  a  right  to  enter  and  repair  it,  was  held  entitled  to  Porter- 
deepen  it  in  order  to  adapt  it  to  the  sewer  as  altered  by  the  local 
authority. 

(a)  Senhouse  v.  Christian  (1787),  1  Bhoes,  let  him  now  pluck  on  his  boots." 
T.  R.  560;  [cf.  Bishop  v.  North  (1843),  —Cited  2  Doug.  747,  4th  ed.  This, 
12  L.  J.,  N.  S.,  Exch.  362.]  however,  is  clearly  not  law. 

(b)  In  an  early  case,  6  i.dw.  4,  it  was  (c)  1806,  2  Bos.  &  Pul.  N.  R.  109. 
held,  that  a  man  was  not  justified  to  (d)  Duncombe  v.  Randall  (1628), 
enter  for  the  purpose  of  repairing  unless  Hetley,  32  or  34  ;  Brown  v.  Best  (L747), 
the  way  was  altogether  impassable  ;  it  1  Wilson,  174  ;  Weld  v.  Hornby  (1806), 
was  not  sufficient  that  it  could  not  be  7  East,  195;  Hodgson  v.  Field  (lbUti), 
used  so  conveniently  :is  befure  ;   and  on  ibid.  613. 

the  inconvenience  to  the  party  entitled  (e)   1875,  L.  R.  10  Q.  B.  188.     Dist. 

to  the    way  being  urged,  and  that  he  Taylor    v.    Corporation    of    St.    Helen's 

would  be  without  remedy,  Suit,  J.,  said,  (1877),  L.  R.  6  Ch.  Div.  264. 
"  If  he  went  that    way    before   in   his 
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INCIDENTS    OF    EASEMENTS. 


Extent  of 

dominant 

owner's  right. 


Civil  law. 


["  If  you  grant  to  me  over  a  field  a  right  of  carriage-way  to  my 
house,  I  may  enter  upon  your  field  and  make  over  it  a  carriage- 
way sufficient  to  support  the  ordinary  traffic  of  a  carriage- 
way" (u). 

Id  K)iox  v.  Sansom  (b),  it  was  held  upon  the  evidence  that  a 
right  of  way  for  carriages  and  carts  included  the  right  of  turning.] 

According  to  Bund  v.  Kingscote  (c),  the  grautee  of  a  mine  is 
entitled  to  a  wayleave  "  reasonably  sufficient "  to  enable  the 
grantee  to  get  the  coals. 

By  the  civil  law  the  owner  of  the  dominant  tenement  had  a 
right  to  do  whatever  was  requisite  to  secure  to  himself  the  fullest 
enjoyment  of  his  servitude,  so  long  as  he  did  not  impose  any 
additional  burthen  upon  the  servient  heritage  (d).  And  this  right 
extended  to  the  justification  of  any  trespass  committed  by  him 
and  his  workmen  on  any  part  of  the  servient  heritage  (loca  quae 
non  serviant),  in  the  execution  of  such  works  as  were  necessary 
for  the  enjoyment  of  the  servitude  (e).  And  the  owner  of  the 
servient  tenement  was  prevented  from  doing  on  the  land,  not  only 
anything  immediately  injurious  to  the  easement,  but  anything 
which,  by  obstructing  the  incidental  right  of  repair,  would  indi- 
rectly be  productive  of  the  same  consequence  :  in  addition  to 
which,  in  the  case  of  a  watercourse,  the  servient  tenement  wa3 
expressly  subjected  to  the  obligation  of  leaving  a  passage  for  the 
nearest  access  of  the  owner  of  the  dominant  tenement  and  his 
workmen,  and  also  a  sufficient  space  on  each  side  of  the  stream 
for  depositing  the  necessary  materials  (/). 

So,  too,  if  the  easement  were  a  right  of  way,  which  could  not 


(a)  Per  Jessel,  M.  R.,  in  Keuromen 
v.i  |  1877),  L.  11.   5  Ch.    Div.  at 

p.  1  13.     Cf.  Absent  v.  Fenton  (1823),  1 
1 96. 
(1)   L877,  26  W.  R.  8^4. 
(c)  1840,  G  M.  &  W.  198. 

Quintua  Mucins  soribit,  cam  iter 

•  •I  quotidianae  vel  ;i-ti\  ;p,  vel  qmo 

iutervalla  Longiora  habeat,  per  alienum 

fundum  erit,  (licere)   fistulam  i-uain  VQ& 

fictilem,   vel  cujuslibet  generis  in   rivo 

ezprimeret ; 

'<  in  rivo  facere  licere,  dum 

ne  domino    prodii   aqoagiam   de 

faceret. — Da'    8,  •'.    16,  de  serv.  praed. 

rust. 

(.)  Bed  ei  depreeeurnm  *e1  adl  ivatn- 
ruin  rivnm,  per  qaem   aqnam  j'ire  duci 
poteetatem  habea  ;  nisi  ri,  ae  id  I  ■ 
cautum  sit. — Dig.  b,  4,  11,  com.  p 


(/)  Refect ionis  gratia,  accedendi  ad 
ea  loca,  qua>  non  serviant,  facultas  tri- 
buta  est  his,  quibus  servitus  debetur: 
qua  tamen  accedere  eis  sit  necesse : 
nisi  in  cessione  servitutia  nominal im 
praefinitum  sit,  qnfi  accederetur;  et  ideo 
nee  secundiaii  rivum,  nee  supra  eum,  si 
forte  sub  terra  aqua  dooator,  locum  reli- 
gioBum  domiuus  soli  facere  potest,  ne 
tervitus  intereat;  et  id  verum  est. — 
Laid. 

Si  prope  tuum  fundum  jus  est  mini 
(I'l'Kun  rivo  ducere,  tacita  hmc  jure  se- 
qiiiiitur — ut  relicere  mihi  rivum  liceat : 
ni  adire,  q  il  proxime  possem  ad  refi- 
oiendum  earn  ego,  fabrique  mei:  item,  ut 
spatiom  relinqoal  mini  domiaaa  fundi, 
i)  in,  dextri  <-t  rinietra,  ad  rivum  adeam, 
81  quo  terrain,  liiiiiim,  ln|ii<l>-m,  a  re  nam, 
calcem  jacere  possim. — Ibidem,  §  1. 
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he  enjoyed  without  the  construction  of  works  (opere  facto),  the      Extent  of 

dominant 
owner's  right. 


grant  carried  with  it  a  right  to  dig  and  lay  materials  upon  the 


soil  (a) ;  or  if  the  position  of  the  servient  land  were  higher  than 

the  house  to  which  the  right  was  granted,  and  no  level  passage 

existed  across  the  land,  to  cut  steps  or  slopes  in  the  soil  for  the 

more  convenient  use  of  the  easement,  provided  no  greater  injury 

were  committed   than   was  necessary  for  the  enjoyment  of  the 

right  of  way  (b). 

But  in  doing  these  works  for  the  enjoyment  of  an  easement,  No  unneces- 

the  owner  of  the  dominant  tenement  must  not  do  anvthiner  to  8ai7  d*ma&e 

J  a  to  be  done  to 

alter  the  accustomed  mode  of  enjoyment  in  such  a  manner  as  to  servient 
impose  a  greater  burthen  upon  the  servient  tenement. 

"  I  agree  with  the  proposition,"  said  Rooke,  J.,  in  the  case  of 
Gerrard  v.  Cooke,  "  that  the  grantee  may  use  the  way  in  the 
manner  which  is  most  convenient  to  himself,  if  he  does  not 
thereby  produce  inconvenience  to  the  grantor;"  a  position  with 
which  Chambre,  J.,  agreed,  observing,  "  if  any  injury  had  been 
sustained  by  the  grantor,  it  might  make  a  difference." 

"  Reficere  autem  est/'  says  Bracton,  "  id  quod  corruptum  est  Bracton. 
in  pristinum  statum  reformare.  Ei  vero  permittitur  reficere  et 
purgare  rivum  qui  jus  habet  servitutis,  et  qui  aquce  ducendae 
causa  id  fecit.  In  pristinum  statum  dico,  quia  si  quis  rivum 
deprimit  vel  attollit,  dilatat  vel  extendit,  operit  apertum  vel  qua, 
per  excessum  delinquit  "  (c). 

"  Sed  non  potest  quis  sub  specie  refectionis  deterius  aliquid 
facere,  nee  altius  nee  latius  nee  humilius  nee  longius  aliquid 
facere  "  (d). 

So  also  by  the  civil  law,  a  party  entitled  to  a  right  of  way  civil  law. 
could  not  compel  the  owner  of  the  land  to  allow  him  to  repair  it 
with  stones  (silice),  unless  there  was  an  express  stipulation  to 
that  effect.  "  Sed  de  refectione  viae  et  interdicto  uti  possumus, 
quod  de  itinere  actuque  reficiendo  competit ;  non  tamen,  si  silice 
quis  sternere  velit :  nisi  nomination  id  convenit  "  (e). 

In  like  manner,   a  party  having  the  right  of  receiving  water 

(a)  Si  iter  legaturn  sit,  qua,  nisi  opere  jmuatn  meatn  jure  facere  possum;  dum 
facto,  iri  non  possit,  licere  fodieudo,  ne  quid  ultra,  quam  quod  ne^esse  est, 
substruendo,  iter  facere,  Proculus  ait. —  itineria  causa  demoliar. — Dig.  S,  2,  20, 
Dig.  8,  1,  10,  de  serv.  §  1,  de  serv.  pra>  1.  urb. 

(b)  Si  domo  mea  altior  area  tua  esset,  (c)  Lib.  4,  if.  233  a.  [Dist.  Finlinson 
tuque  niilii  per  aream  tuam  iu  domam  v.  Porter,  abjve,  p.  4:55.] 

meain  ire  agere  cessisti,  nee  ex  piano  (d)  Lib.  4,  ff.  23  1  b. 

aditus  addouiuin  meam.  per  aream  tuam  (e)  Dig.  8,  5,  A,  §  5,  si  serv.  vind. 

■esset,  vel   gradus,    vel   clivos,    propius 
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No  unneces- 
sary damage 
to  be  done  to 
servient 
tenement. 


Dominant 
owDer  bcur.d 
to  repair 
damage  done. 


Restoration  of 
servitude  to 
its  original 
condition. 


through  a  pipe  could  not  substitute  for  it  a  stone  conduit. 
u  Recte  placuit,  non  alius  per  lapidem  aquaui  duci  posse,  nisi  hoc 
in  servitute  constituenda  coinprehensum  sit;  non  enim  con- 
suetudinis  est,  ut  qui  aquaui  habeat,  per  lapidem  statum  ducat : 
ilia  auteui,  qua)  fere  in  consuetudine  esse  solent,  ut  per  fistulas 
aqua  ducatur,  etiain  si  nihil  sit  couiprehensum  iu  servitute  con- 
stituenda, fieri  possunt ;  ita  tamen,  ut  nullum  damnum  domino 
fundi  ex  his  detur"  (<i).  But  he  had  a  right  even  without 
any  express  stipulation  to  repair  it  in  the  ordinary  way,  pro- 
vided he  thereby  did  no  unnecessary  harm  to  the  owner  of  the 
land. 

In  entering  upon  the  neighbouring  soil  for  the  purpose  of 
doing  these  necessary  works,  the  owner  of  the  dominant  tene- 
ment was  bound  not  only  to  exercise  ordinary  care  and  skill,  but 
also  to  repair,  as  far  as  he  could,  whatever  damage  his  labours 
might  have  caused  to  the  servient  tenement  (b).  This,  however, 
must  not  be  confounded  with  damage  to  the  servient  tenement 
naturally  arising  from  the  easement  itself,  as  where  a  stream  of 
water  overflowed  its  banks  in  consequence  of  rain  or  the  rising  of 
a  new  spring  in  it  (c). 

As,  however,  these  ancillary  servitudes  were  only  conferred  for 
the  full  enjoyment  of  the  primary  servitude,  they  ceased  upon  its 
extinction  (d). 

As  a  general  rule,  the  right  of  repair  extended  no  farther  than 
to  restore  the  servitude  to  its  original  condition  (ad  pristinam 
formam  (e)  ) ;  though  such  restored  servitude  needed  not  to  be 
specifically  in  the  same  state  ;  thus  a  bridge  might  be  built,  if  the 
way  were  otherwise  impassable  (/). 

It  might  be  provided  by  express  stipulation,  that  the  owner  of 


(<«)  Dig.  39,  3,  17,  §  1,  De  aqua  et  aq. 
pi.  arc. 

(I)  Si  fistula?  per  quas  aquam  ducas, 

BBdibOB    mi-is  applicatio,   damnum  mihi 

dent,  in   factum  aotio  mihi  oompetit  ; 

lamni  infecti  stipulari  u  te  potero. 

— Dig.  8,  -',  L8,  de  aerr.  prod.  urb. 

(<•)  Servitoa  naturaliter,  uon  mann- 
facto,  lu,'dere  potest  fundum  m-i  vieutem  ; 
quemadriji.di.m  si  imbri  creaoal  aqua  in 
rivo,  aut  ex  a^iis  in  eum  oonfloat,  ant 
aquas  fona  Beoondnn  rivum,  rel  in  eo 
ipso  inventus-  pofltea  faerit.  —  Dig.  8,  3, 
20,  §  1 ,  de  serv.  prod.  I 

(d)  Labeo  ait  :  si  is,  qui  haustum 
ba  bet,  per  tempna,quo  aerrituaamittitur, 
ieritad  f ontem, oeo aqnam fiauaerit,  itei 


quoque  eum  amississe. — Dig.  8,  6,  17, 
quemad.  serv.  amit. 

(e)  Reficere  sic  accipimus,  ad  pristi- 
nam foru.aui  iter  et  actum  reducere; 
hoo  est,  ne  quia  dilatet,  aut  producat, 
aut  deprimat,  aut  txaggeret — et  aliud 
est  enim  reficere,  longe  aliud  facere. — 
Dig.  43,  19,  3,  §  15,  de  itinere. 

(/)  Apud  Labeonem  qnu.'ritur — si 
pontem  quis  novum  relit  fact-re  viaj 
inuiiici:  :  an  ei  permittatnr  P  et 

ait  permittendum,  quasi  para  sit  refec- 
tiouis  huju8modi  munitio.  Et  ego  puto 
renin  Labeonia  aententiam,  si  modo 
nine  boc  cummeari  uou  jiossit. — Ibid. 
■   16. 
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the  dominant  tenement  should  not  have  any  right  to  repair,  or  No  unneces- 

only  to  a  certain  extent  (a).  sary  damage 

[The    incidents    or    secondary    easements     discussed   in    this       servient 

chapter  form,  in  most  cases,  one  entire  right  with  the  principal  tenemeot- 
easement  (&).] 


(«)  Fieri  autem  potest,  ut  qii  jus 
eundi  habeat  et  agendi,  reficiendi  jus 
nou  habeat ;  quia  in  eervitute  consti- 
tuendfi  cautum  sit,  ne  ei  reficiendi  jus 
•ait ;  aut  sic,  ut  si  velit  reficere,  usque 


ad   certum  modum  reficiendi  jus  ait. — 
Ibid.  §  14. 

(b)  Peter  v.  Daniel  (1848),  5  C.  B. 
568;  Beeston  v.  TTeate(1856),5  El.  &  Bl. 
986. 


CHAPTEK    III. 


Dominant 
owner  not  to 
extend  his 
enjoyment. 


EXTENT   AND    MODE    OF    ENJOYMENT. 

As  every  easement  is  a  restriction  upon  the  rights  of  propeity 
of  the  owner  of  the  servient  tenement,  no  alteration  can  be  made 
in  the  mode  of  enjoyment  by  the  owner  of  the  dominant  heritage, 
the  effect  of  which  will  be  to  increase  such  restriction.  Supposing 
no  express  grant  to  exist  (a),  the  right  must  be  limited  by  the 
amount  of  enjoyment  proved  to  have  been  had. 

Thus,  it  is  laid  down  in  Rolle's  Abridgment — if  A.  be  seised  in 

fee,  and  grant  to  B.  a  right  of  way  to  a  certain  close,  B.  cannot 

use  that  way  to  go  to  other  closes  without  first  going  to  the  close 

specified,  in  the  grant  (b).     But  it  was  said  that  if  a  defendant 

justifies  under  a  right  of  way  from  D.  to  Blackacre,  if  the  plaintiff 

replied  that  at  the   time  of  the  trespass  the  defendant  went  with 

his  carriages  from  D.  to  Blackacre,  and  thence  to  a  mill,  the 

replication  would    not  support  the  action,  for  when  he  was  in 

Blackacre  he  might  go  where  he  pleased  (c).     But  it  seems,  that 

if  a  man  have  a  way  for  carriages  from  D.  to  Blackacre  over  my 

close,  and  afterwards  he  purchase  land  adjoining  to  Blackacre,  he 

cannot  use  the  aforesaid  way  with  carriages  to  the  land  adjoining, 

though  he  go   first  to   Blackacre  and  from   thence   to  the  laud 

adjoining,  for  this  might  be  greatly  prejudicial  to  my  close  ;  but 

it  seems  that  if  I  wish  to  help  myself  I  ought  to  show  this  special 

matter,  and  that  he  uses  it  fur  the  land  adjoining  {d). 

In  the  later  case  of  Lawton  v.  Ward  (e),  the  defendant  justified 
under  a  right  of  way  for  carts  and  carriages  to  a  close  called  C. 
The  plaintiff  replied  that  the  defendant  drove  the  carts  to  C,  and 


(-/)  [In  the  case  of  express  grants, 
the  easement  may  be  such  as  altogether 
to  exclude  the  owner  of  the  Mi 
tenement  from  participation,  as  where 
the  exclusive  use  of  a  drain  ie  granted  ; 
see  /.■•    I  ■'  n   (1858),   El. 

ED.  512j  G  '     L888      I-- 

K.  l':,  <  h.  It.  Lt-2,  LI  0 

.  7  East,  1 L6,  f  r  an 
instance  of  a  right  in  the  nature  of  an 
easemcLt  determinable  on  the  removal 


of  the  subject-matter.] 

(h)    Chemin    private,   A.    (Comment 
poet  estre   use),   pL   1,  11  odder  v.   Hoi- 

(c)   Ibidem,  pL   2, 

|  1812),  16  East,  348. 

(,/)   Chemin  piivate,  pi.  :'.,  S.  C. 

(,  )  1697,  l  Lord  Baj  mond,  7">;  S.  C.r 
I    Lntwyohe,    111,    nom.    Lauyhton    v- 
l. 
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also  further  to  D.     The  plaintiff  upon  demurrer  to  the  rejoinder      Dominant 

had  i ud gment  •  and  it  was  resolved,  "  that  the  defendant  had  not    owner  "J0,1.10 

i  ,  •  .  extend  his 

pursued  his  prescription,  for  the  prescription  is  to  go  to  C. ;  that     enjoyment. 

when  he  goes  to  C,  and  farther  to  D.,  he  has  not  authority  to  do 

it."     And  Powell,  J.,  jun.,  said,  "  That  the  difference  is,  where 

he  goes  farther,  to  a  mill  or  a  bridge,  there  it  may  be  good;  for 

by  the  same  reason,  if  the  defendant  purchases  1,000  closes,  he 

may  go  to   them  all,   which   would   be  very  prejudicial  to  the 

plaintiff."     And  for  authorities   they  relied  upon   1  Rolle,  Abr. 

391,  pi.  3 ;  1  Mod.  190  (a)  ;  3  Keble,  348  (6). 

So,  in  Senhouse  v.  Christian,  where  a  right  of  way  was  granted, 
with  liberty  to  make  causeways,  &c,  it  was  held  that  no  right 
was  conferred  upon  the  party  to  make  a  transverse  way,  which 
would  have  imposed  an  additional  burthen  upon  the  servient 
tenement  (c). 

The  question,  in  all  cases  one  of  construction,  whether  the 
grant  is  for  a  limited  purpose  or  a  general  grant,  has  already  been 
discussed  (d).~\ 

If  a  man  increases  the  size  of  an  ancient  window  (e),  it  is  clear  Alteration  of 
that  he  has  no  title  to  the  additional  quantity  of  light  thus  re-  tenement. 
ceived  by  him  (/) :  how  far  such  alteration  operates  to  defeat  the 
right  altogether  will  be  hereafter  considered  (g). 

So,  too,  by  the  civil  law,  a  party  entitled  to  a  flow  of  water,  for  Civil  law. 
irrigation  or  other  purposes,  was  not  allowed  to  impart  the  use 
of  it  to  his  neighbours  (h)  ;  nor,  as  it  appears,  even  if  he  himself 
purchased  the  adjoining  lands  would  he  be  entitled  to  take  a 
larger  quantity  of  water  than  before  for  the  use  of  his  estate  (i) ; 


(a)  [Howell  v.  King,  1686.] 

(b)  See  per  Parke,  B.,  in  Colchester 
V.  Roberts  (1839),  4  M.  &  W.  774,  aco. ; 
and  see  Cowling  v.  Higginson  (1838),  4 
M.  &  W.  245;  Dand  v.  King  scot  e  (1840), 
6  M.  &  W.  174 ;  [Skull  v.  Glenister 
(1864),  16  C.  B.,  N.  S.  81 ;  Williams  v. 
James  (1867),  L.  R.  2  C.  P.  577;  Bidder 
V.  North  Staffordshire  Rail.  Co.  (1878), 
L.  R.  4  Q.  B.  Div.  412  ;  Finch  v.  Great 
Western  Bail.  Co.  (1879),  L.  R.  5  Exch. 
D.  254;  Somerset  v.  Great  Western  Rail. 
Co.  (1882),  46  L.  T.  Rep.  883.] 

(c)  1787,  1  T.  R.  560. 

(d)  Above,  p.  316  ;  cf.,  as  to  a  reser- 
vation of  the  free  running  of  water  and 
soil,  Chadwick  v.  Harsden  (1867),  L.-R. 
2  Exch.  285. 

(e)  [Cf.  as  to  watercourses,  Taylor  v. 
Corporation  of  St.  Helen's  (1877),  L.  R. 


6  Ch.  Div.  264;  Frechette  v.  Compagnie 
Manufacturiere  de  St.  Hyacinthe  (1883;, 
L.  R.  9  App.  Cas.  170.] 

(/)  [Bat  he  may  obtain  increase  of 
light  by  altering  his  mode  of  framing 
and  glazing  ;  Turner  v.  Spooner  (1861), 
1  Drew.  &  iSm.  467;  7  Jur.,  N.  8.  1063; 
and  see  post.] 

(g)  Post,  Part  V.  Chap.  II.  Sect.  3. 

(h)  Ex  meo  aquae  ductu,  Labeo  scribit, 
cuilibet  posse  me  vicino  commodare; 
Proculus  contra,  ut  ne  in  meam  partem 
fundi  aliam,  quam  ad  quam  sefvitus 
adquisita  sit,  uti  ea  possit.  Proculi 
sententia  verior  est. — Dig.  8,  3,  24,  de 
serv.  praed.  rust. 

(i)  Non  modus  prsediorum,  sed  ser- 
vitus  aquae  duceudie  terminum  facit. — 
Cod.  3,  34,  12,  de  serv.  et  aqua. 
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for  in  determining  the  amount  of  a  servitude,  regard  is  to  be  had 
to  the  accustomed  mode  of  enjoyment  rather  than  the  necessity 
of  the  dominant  tenement.  A  party  having  acquired  the  ease- 
ment tigni  irnmittendi,  could  not  increase  the  number  of  beams 
which  his  neighbour  was  bound  to  support,  and  might  be  com- 
pelled to  remove  any  additional  ones  inserted  by  him  (a). 

The  pulling  down  of  a  house  for  the  purpose  of  repair  does  not, 
by  the  law  of  England,  even  when  construed  most  strictly,  cause 
the  loss  of  any  easement  attached  to  it,  if  it  be  accompanied  by 
an  intention,  acted  upon  within  a  reasonable  time,  of  rebuilding 
it  (b). 

By  the  civil  law,  the  mere  destruction  either  of  the  dominant 
or  servient  tenement  extinguished  a  servitude,  though  it  was  held 
to  revive  if  the  house  was  built  on  the  same  site  and  of  the  same 
dimensions  as  before  (c). 

A  mere  alteration  in  the  mode  of  enjoyment,  as  the  change  of 
a  mill  from  a  fulling  to  a  grist  mill,  or  the  like  (»/),  whereby 
no  injury  is  caused  to  the  servient  heritage,  or  a  trifling  altera- 
tion in  the  course  of  a  watercourse  (e),  does  not  destroy  the  right. 

By  the  civil  law,  the  owner  of  the  dominant  tenement  might 
make  any  alteration  in  the  mode  of  enjoying  his  servitude,  pro- 
vided he  thereby  imposed  no  additional  burthen  on  the  servient 
heritage  ;  he  might  make  the  condition  of  his  neighbour  better, 
but  not  worse  (/). 

This,  however,  must  be  taken  with  some  qualification  when 
applied  to  the  case  of  natural  easements.  The  owner  of  land  iu 
which  a  spring  took  its  rise,  or  upon  which  rain  fell,  was  allowed, 
for  the  necessary  purposes  of  cultivation,  a  reasonable  degree  of 
liberty  in  changing  the  course  of  the  water  running  to  his  neigh- 


(a)  Si,  cum  metis  proprius  esset  pa- 
ries, passus  sim  (re)  imrnittere  tigna, 
quau  autea  babueris,  si  nova  velis  irn- 
mittere,  probiberi  a  me  potes  ;  im.j  etiam 
agere  tecum  potem,  u,tea,qua  nova  immi- 
— Dig.  8,  5,  14,  si  serv.  vind. 

(I)  Luttrel's  Cote  (1738),  4  Rep.  86. 
[Tiie  reason  is  obvious,  viz  ,  tliat  it  is 
incidental  to  all  houses  to  be  repaired 
and  at  some  time  in  In-  rebuilt,  and  the 
right  when  acquired  is  acquired  for 
tbe  tenement  with  such  incidents.  If 
this  were  not  bo,  no  preeoriptive  right 
conld  be  acquired  in  respect  of  a  mes- 
suage or  any  artificial  structure.]  See 
alfloK  n, poet,  "Extinguish- 

ment of  Easements." 


(c)  Si  sublatum  sit  a>dificium  ex  quo 
stillicidium  cadit,  ut  eadem  specie  et 
qualitate  repouatur,  utilitas  exigit,  ut 
idem  intelligatur  :  nam  alioquin,  ni  quid 
strictius  inlerpretetur,  aliud  est,  quod 
sequent  i  loco  pouitur ;  et  ideo,  sublato 
edifioio,  ususfructus  interit,  quamvil 
area  pars  est  ajdificii. — Dig.  8,  2,  20, 
§  2,  de  serv.  pnrd.  urb. 

Luttrel's  Cass  |  L788),   I  ttep.  86; 
v.  McMurray  (1807),  L.  K. 
2  Ch.  790.] 

(,)  Hallv.Bwifl  (1838),  6  Scot t.  167 J 
4  Bing.  N.  C.  381. 

(/)  Dig.  8,  2,  20,  §  5,  de  serv.  pre  1. 
urb.  poBt. 
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hour's  land,  though  he  might  thereby  make  the  servitude  more    Alteration  of 

burdensome.  dominant 

tenement. 
"  It  seldom  happens/'  says  Pardessus  (a),  "  that  running  water, 

which  takes  its  rise  on  an  estate,  or  even  the  rain  water  which 
falls  upon  it,  is  absorbed  there  and  escapes  without  any  apparent 
issue.  Some  mode  of  discharge  is  then  necessary ;  and  it  is  in 
the  obligation  to  suffer  this  discharge  that,  by  the  Code  (&),  con- 
sists the  subjection  of  the  inferior  heritage  towards  those  whose 
lands  are  more  elevated,  to  receive  the  waters  which  flow  from 
them  naturally.  Even  if  this  discharge  should  be  prejudicial  to 
the  plantations  of  the  inferior  heritage,  or  should  prevent  its 
cultivation  by  bringing  down  upon  it  stones  and  sand,  no  action 
could  be  maintained  for  the  damage  so  done.  No  one  is  respon- 
sible for  the  effects  of  nature  (c).  The  case  even  cannot  be 
excepted,  where  for  more  than  thirty  years  (d),  whether  from 
causes  purely  natural,  such  as  the  scarcity  of  water,  whether  from 
the  sole  act  of  the  proprietor,  as,  for  example,  if  he  had  kept  the 
water,  or  in  any  other  manner  which  offered  a  large  surface  for 
evaporation,  the  spring  should  have  had  no  issue  upon  the  inferior 
heritage.  As  such  rights  as  are  imposed  by  the  general  law,  and 
the  nature  of  things,  are  not  lost  by  mere  non-user,  whatever  time 
may  have  elapsed." 

"The  same  article  adds,  that  'this  obligation  applies  only  to 
the  waters  which  flow  naturally  without  any  act  of  man;'  those 
which  come  either  from  springs  or  from  rain  falling  directly  on 
the  heritage,  or  even  by  the  effect  of  the  natural  disposition  of 
the  places,  are  the  only  ones  to  which  this  expression  of  the  law 
can  be  applied.  He  who,  for  whatsoever  use  it  may  be,  shall 
employ  in  his  house,  or  on  his  heritage,  water  which  he  drew  from 
a  well,  reservoir,  &c,  cannot  discharge  it  (faire  couler)  upon  the 
inferior  heritage  without  the  permission  of  the  proprietor.  A 
man  who  devotes  his  heritage  to  a  species  of  cultivation  requiring 
frequent  irrigation,  ought  to  make  at  the  extremities  of  his  land 
ditches  to  receive  the  surplus  water  which,  without  this  precau- 
tion, might  percolate  to  his  neighbour's  land.  The  latter  might 
with  reason  contend  that  such  a  process  is  not  natural,  and  would 
not  have  taken  place  but  for  the  act  of  man  (e).    Conformably  to 

(a)  Traite  des  Servitudes,  §  82  (7th  §  1,  de  aq.  et  aq.  pi.  arc. 
ed.  113).  (d)  That  is  to  say,  the  period  of  pre- 

(b)  Code  Civil,  Art.  640.  scription  by  the  French  law. 

(c)  Quod  si   natura  aqua  noceret  ea,  (e)  Idemque  ait,   et  ex  superiore  in 
actione  non  continentur. — Dig.  39,  3,  1,  inferiora  non   aquam,  non   quid  aliud 


474 


INCIDENTS    OF    EASEMENTS. 


Alteration  of 

dominant 
tenement. 

Pardessus. 


American 
decisions. 


this  principle,  the  Code  (a)  does  not  permit  the  discharge  of  water 
from  a  roof  or  the  neighbouring  land,  even  though  it  miglit 
happen  that,  were  the  site  of  the  building  unoccupied  (vague),  the 
rain  which  fell  there  would  by  a  natural  servitude  flow  into  the 
neighbouring  laud." 

"  It  would  appear,  however,  to  be  a  false  application  of  these 
principles  to  consider  as  the  act  of  man  the  fall  of  water  from  a 
fountain  newly  opened,  even  though  the  opening  has  been  caused 
by  the  labour  of  the  proprietor  of  the  land.  If  any  contest  arose 
as  to  the  obligation  to  receive  the  water,  the  question  for  the 
tribunals  to  decide  would  be — upon  which  heritage  the  water 
would  most  naturally  fall." 

"It  is  not,  however,  to  be  understood  that,  because  the  flow  of 
water  must  not  be  caused  by  the  act  of  man,  therefore  the 
proprietor  who  transmits  water  to  the  inferior  heritage  is  not 
permitted  to  do  anything  on  his  own  land;  that  he  is  condemned 
to  abandon  it  to  a  perpetual  sterility,  or  never  vary  the  course  of 
cultivation,  simply  because  such  acts  would  produce  some  change 
in  the  manner  of  discharging  the  water.  The  law  could  not  have 
had  this  intention ;  it  prohibits  only  the  emission  into  the  inferior 
heritage  of  the  waters  which  would  never  have  fallen  there  by  the 
disposition  of  the  places  alone.  It  neither  would  nor  could 
refuse  to  the  superior  proprietor  the  right  to  aid  and  direct  the 
natural  flow  "  (6). 

In  the  American  Courts  questions  have  frequently  arisen  upon 
the  conflietiug  claims  of  different  owners  of  land  adjacent  to  a 
stream,  where  no  exclusive  right  has  been  acquired  by  any  party. 

"  The  proprietor  of  a  watercourse,"  says  Mr.  Justice  Story, 
"  has  a  right  to  avail  himself  of  its  momentum,  as  a  power  which 


immitti  licet  ;  in  suo  enim  alii  hactenus 
faceiu  licet,  qnatenila  nihil  in  alieuuui 
immittat.— Dig.  8,  5,  8,  §  5,  si  serv. 
vind. 

(a)  Art.  681. 

('<)  Hsbo  uuteoi  actio  locum  habet  in 
damoo  nondam  facto,  opera  tamen  jam 
hoc  est,  de  eo  opere,  ex  quo 
damnum  timetur  ;  totieusque  locum 
habet,  quotient  manu  facto  opere  agro 
aqua  oooitora  eM  ;  id  est,  ciuu  q'lis 
manu  fecerit,  quo  alitor  flooret,  quani 
natura  soloret ;  si  forte  immittendo  earn 
an)  majorem  fecerit,  aut  cilatiorem,  aut 
venementiorem  ;  aut  si  oomprimendo 
reduudare  effecit  ;  quod  si  oatnid  aqua 


nocerer,  ea  actione  non  continentur. — 
Dig.  39,  3,  1,  §  1,  de  aq.  et  aq.  pi.  arc. 

De  oo  opere,  quod  agri  colcndi 
aratro  factum  sit,  Quintna  Mucius  ait, 
non  competere  hauc  actionem.  Tre- 
batinfl  autem,  non  quod  apri,  sed  quod 
fiutiieut  i  dnntaxat  quajrendi  causa 
aratro  factum  sit,  solum  exoepit. — Ibid. 
§3. 

Sed  et  fossas  agrorum  siccand<>rum 
cans, i  faotas,  Mucius  ait  fundi  ooleodi 
Serf  ;  non  tamen  (oportere)  cor- 
rivandffi  aquas  causfi  fit  ri ;  sic  enim 
debere  qaem  meliorem  a^rum  suutn 
f.icere,  ue  rioini  deteriorem  faciat. — 
Ibid.  §  4;  vide  etiatn  §§  5-11. 
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may  be  turned  to  beneficial  purposes,  and  he  may  make  such  a  Alteration  of 
reasonable  use  of  the  water  itself  for  domestic  purposes,  for  dominant 
watering  cattle,  or  even  irrigation,  provided  it  is  not  unreasonably 
detained  or  essentially  diminished  ;  for  although,  by  the  case  of 
Weston  v.  Alden  (a),  the  right  of  irrigation  might  seem  to  be 
general  and  unlimited,  yet  subsequent  cases  have  restrained  it 
consistently  with  the  enjoyment  of  the  common  bounty  of  nature 
by  other  proprietors,  through  whose  land  a  stream  had  been 
accustomed  to  flow,  and  the  qualification  of  the  right  by  these 
decisions  is  in  accordance  with  the  common  law  "  (b). 

The  general  principle  governing  this  point  is  thus  stated  by 
Chancellor  Kent  in  his  learned  Commentaries  (c)  : — 

"  Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally 
an  equal  right  to  the  use  of  the  water  which  flows  in  the  stream 
adjacent  to  his  lands,  as  it  was  wont  to  run  (currere  solebat), 
without  diminution  or  alteration.  No  proprietor  has  a  right  to 
use  the  water  to  the  prejudice  of  other  proprietors,  above  or  below 
him,  unless  he  has  a  prior  right  to  divert  it,  or  a  title  to  some 
exclusive  enjoyment.  He  has  no  property  in  the  water  itself,  but 
a  simple  use  for  it  while  it  passes  along.  Aqua  currit  et  debet 
currere,  is  the  language  of  the  law.  Though  he  may  use  the 
water  while  it  runs  over  his  land,  he  cannot  unreasonably  detain 
it,  or  give  it  another  direction,  and  he  must  return  it  to  its  ordi- 
nary channel  when  it  leaves  his  estate.  Without  the  consent 
of  the  adjoining  proprietors,  he  cannot  divert  or  diminish  the 
quantity  of  water,  which  would  otherwise  descend  to  the  pro- 
prietors below,  nor  throw  the  water  back  upon  the  proprietors 
above,  without  a  grant,  or  an  uninterrupted  enjoyment  of  twenty 
vears,  which  is  evidence  of  it." 

"  This  is  the  clear  and  settled  general  doctrine  on  the  subject, 
and  all  the  difficulty  that  arises  consists  in  the  application." 

"  The  owner  must  so  use  and  apply  the  water  as  to  work  no 
material  injury  or  annoyance  to  his  neighbour  below  him,  who 
has  an  equal  right  to  the  subsequent  use  of  the  same  water. 
Streams  of  water  are  intended  for  the  use  and  comfort  of  man  ; 
and  it  would  be  unreasonable,  and  contrary  to  the  universal  sense 
of  mankind,  to  debar  every  riparian  proprietor  from  the  appli- 
cation of  the  water  to  domestic,  agricultural,  and  manufacturing 


(a)  7  Mass.  136.  N.  S.  R.  39?. 

(b)  Tyler    v.    Wilkinson,   4   Mason,  (c)  3  Kent,  Comm.  439. 
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Alteration  of  purposes,  provided  the  use  of  it  be  made  under  the  limitations 
which  have  been  mentioned  ;  and  there  will,  no  doubt,  inevitably 
be,  in  the  exercise  of  a  perfect  right  to  the  use  of  the  water,  some 
evaporation  and  decrease  of  it,  and  some  variations  in  the  weight 
and  velocity  of  the  current.  But  de  minimis  non  curat  lex,  and 
a  right  of  action  by  the  proprietor  below  would  not  necessarily 
flow  from  such  consequences,  but  would  depend  upon  the  nature 
and  extent  of  the  complaint  or  injury,  and  the  manner  of  using 
the  water." 

"  All  that  the  law  requires  of  the  party,  by  and  over  whose  land 
a  stream  passes,  is  that  he  should  use  the  water  in  a  reasonable 
manner,  and  so  as  not  to  destroy  or  render  useless,  or  materially 
diminish  or  affect,  the  application  of  the  water  by  the  proprietors 
below  on  the  stream.  He  must  not  shut  the  gates  of  his  dam, 
and  detain  the  water  unreasonably,  or  let  it  off  in  unusual 
quantities,  to  the  annoyance  of  his  neighbour.  Pothier  lays  down 
the  rule  very  strictly,  '  that  the  owner  of  the  upper  stream  must 
not  raise  the  water  by  dams,  so  as  to  make  it  fall  with  more 
abundance  and  rapidity  than  it  would  naturally  do,  and  injure 
the  proprietor  below.'  But  this  must  not  be  construed  literally, 
for  that  would  be  to  deny  all  valuable  use  of  the  water  to  the 
riparian  proprietors.  It  must  be  subjected  to  the  qualifications 
which  have  been  mentioned  ;  otherwise  rivers  and  streams  of 
water  would  become  entirely  useless,  either  for  manufacturing  or 
agricultural  purposes.  The  just  and  equitable  principle  is  given 
in  the  Roman  law  : — '  Sic  enim  debere  quern  meliorem  agrum 
suum  facere,  ne  vicini  deteriorem  faciat '  "  (a). 


Easements 
severed  on 
severance  of 
dominant 
tenement. 


[It  has  been  already  (6)  observed  that,]  if  a  severance  of  the 
dominant  tenement  takes  place,  all  its  easements,  which  are 
attached  to  the  tenement,  and  not  to  the  person  of  the  owner, 
will  attach  to  the  severed  portions  (c)  ;  if  a  house  be  divided 
into  two  distinct  tenements,  each  of  these  will  retain  the  original 
right  to  have  the  windows  unobstructed. 


(a)  [The  English  law  on  this  subject 
has  been  already  ditcusaed,  ante,  p.  214, 
et  seq.] 

(I)  Above,  p.  77. 

M  7  '   ■  ■  (1738),  A  ELep. 

L788),  8  Itep. 

78  b;  r.    \<  ■    ■    (188]  ■.  2  B.  A 

iie  judgment  of  Bayley, 

3  .    in    Codling    v.    Johnson    (lt29),    9 


B.  &  C.  934 ;  Bower  v.  Mil  (1835),  2 
liing.  N.  C.  339;  and  Newcomen  v. 
Coulson  (1877),  L.  K.  5  Ch.  Div.  133. 
Dirt.  Midland  By.  Co.  v.  Qribble,  L.  R. 
I,  2  Cb.  8^7,  where  the  easement 
was  created  for  the  purpose  of  affording 
communication  between  the  two  tene- 
ments while  in  the  same  hands.] 
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It  is  obvious,  however,  that,  by  such  severance,  no  right  is 
acquired  to  impose  an  additional  burthen  on  the  servient  tene- 
ment. However  numerous  the  occupants  of  the  severed  tenement 
may  be,  they  must  still  confine  themselves  within  the  limits  of  the 
right  existing  at  the  time  of  severance. 

The  civil  law  distinctly  recognized  the  doctrine,  that  the  domi- 
nant tenement  continued  to  enjoy  its  servitudes,  notwithstanding 
a  severance  (a). 

As  it  is  the  duty  of  the  owner  of  the  dominant  tenement  not  to 
do  any  act  which  imposes  an  additional  burthen  upon  the  owner 
of  the  servient  tenement,  so  the  latter  must  do  no  act  which  inter- 
feres with  the  exercise  of  the  right  already  acquirer),  or  those 
secondary  easements  which  are  requisite  for  its  full  and  free 
enjoyment  (6).  If  his  wall  be  liable  to  an  easement  of  support  to 
a  neighbouring  house,  he  must  not  (except  for  the  purpose  of 
necessary  repair)  pull  down,  or  otherwise  weaken  the  wall,  so  as 
to  make  it  incapable  of  rendering  the  requisite  degree  of  sup- 
port (c)  ;  he  must  not  plough  up  a  foot-path  across  his  field  (d), 
[or  build  a  wall  at  the  end  of  it,  so  as  to  prevent  the  grantee 
from  going  beyond  (e),]  or  drive  stakes  to  obstruct  a  watercourse 
flowing  to  a  mill  (/),  even  though  the  stream  be  incapable  of  use 
at  the  place  where  the  obstruction  is  made  from  the  want  of 
cleansing  (g). 

It  is  even  said  by  Jones,  J.,  in  James  v.  Hay  ward  (h),  that  he 
must  not  erect  a  gate  across  a  footway  running  over  his  land. 

There  is  a  deficiency  of  authority  upon  the  question — whether 
the  owner  of  the  servient  tenement  is  considered  as  the  author  of 
an  obstruction  to  the  easement  arising  entirely  from  the  growth 
of  the  roots  or  branches  of  trees  standing  on  his  soil,  and  there- 
fore liable  for  the  consequences. 


Easements 
severed  on 
severance  of 
dominant 
tenement. 


Duty  of  ser- 
vient owner. 


Whether 
liaiile  for 
obstruction 
caused  by- 
roots  of  trees, 
&c. 


(a)  Si  stipulator  decesserit  pluribus 
ha?redibus  relictis,  singuli  solidam  viana 
petunt. — Dig.  8,  1,  17,  de  serv. 

Si  prsedium  tuum  mihi  serviat,  sive 
ego  partis  piaedii  tui  dominus  esse 
ccepero,  sive  tu  mei,  per  partes  servitus 
retinetur,  licet  ab  initio  per  partes 
adquiri  non  poterit. — Ibid.  8,  §  1. 

(6)  Bracton,  lib   4,  ff.  233,  po.st. 

Si  totus  ager  itineri,  aut,  actui  servit, 
dominus  in  eo  agro  nihil  faceie  potest, 
quo  servitus  impediatur,  qua)  ita  diffusa 
est,  ut  omnes  gltbas  serviant. — Dig.  S, 
3,  13,  §  1,  de  serv.  prajd.  rust. 


(c)  Brown  v.  Windsor  (1S30),  1  Cr.  & 
J.  20. 

(d)  2  Rolle,  Abr.  Nusans,  G.  pi.  1. 
{e)   Phillies  v.  Treeby  (1862),  8   Jur., 

N.  S.  711,  i»99;  3  Gitf.  632. 

(/)  Rjlle,  ubi  sup.,  pi.  8,  9.  [As  to 
diversion,  see  Northam  v.  Huxley  (1853), 
1  E.  &  B.  665;  Whitehead  v.  Parks 
(1858),  2  H.  &  N.  870;  Kensit  v.  <■  .  U 
Eastern  Railway  Co.  (1884-),  L.  R.  27 
Ch.  Div.  122.] 

(./)  Bower  v.  Hill  (1S35),  1  Biag. 
N.  C.  555. 

(h)  1631,  Sir  W.  Jones,  R.  221. 
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By  the  civil 
law  he  was 

liable. 


Semhle,  alpo 
liable  by  the 
law  "f 

England. 


In  the  modern  case  of  II ill  v.  Swift  (a),  an  action  was  brought 
for  disturbing  the  plaintiff  iu  the  eujoytuent  of  a  watercour- 
"  The  only  positive  obstruction  by  the  act  of  the  defendant  that 
appeared  was,  that,  upon  two  or  three  occasions,  he  had  directed 
his  servants  to  place  a  turf  at  the  embouchure  of  a  stream,  for  the 
purpose  of  irrigating  his  field,  the  ultimate  stoppage  being  occa- 
sioned by  the  intrusion  of  the  roots  of  a  tree  growing  upon  the 
defendant's  land,  whose  fibres  grew  into  and  filled  up  the  channel." 
The  jury  found  that  the  defendant  had  "obstructed  the  plaintiff 
in  the  enjoyment  of  the  water;  "  and  the  Court,  after  consulting 
the  learned  judge  who  tried  the  cause,  and  who  reported, 
"  that  the  facts  had  been  fully  and  fairly  left  to  the  jury,  and 
that  he  was  satisfied  with  their  finding,"  refused  to  disturb  the 
verdict. 

By  the  civil  law,  the  servient  owner  was  not  allowed  to  plant 
trees,  or  do  any  other  act,  so  as  to  obstruct  the  passage  of  light 
to  a  window  enjoying  the  servitude — "  ne  luminibus  offi3iatur"(/>) ; 
and  the  further  progress  of  a  work  already  commenced  might  be 
stopped  on  the  same  grounds  (c).  To  render  a  man  liable  to  an 
action  for  the  discharge  of  rain-water  upon  his  neighbour's  land, 
such  water  must  have  been  diverted  from  its  natural  course  by 
some  act  of  man  (opus  manufactum) ;  and  this  consequence  was 
held  to  ensue  when  the  diversion  was  caused  by  planting  a  bed  of 
willows  (d). 

The  real  question  appears  to  be,  whether,  in  contemplation  of 
law,  the  damage  is  the  result  of  the  act  of  man  iu  planting  the 
trees,  however  long  the  time  may  be  before  they  become  injurious  ; 
or  whether  it  arises  solely  from  the  act  of  nature.  In  the  latter 
caste  it  is  clear  no  right  of  action  would  accrue  ;  "  actus  Dei 
nemini  facit  injariam."  In  the  former  case  he  would,  of  course, 
be  liable.  And  it  would  appear,  that,  iu  this  case,  he  is  liable — 
for  every  consequence  is  considered  to  result  from  an  act  of  man, 
which  proceeds  from  an  act  of  volition  on  his  part,  and  the  opera- 
tion of  the  ordinary  natural   causes  :    the  growth  of  a  tree,  when 


(o)  1888,  6  Scott,  L67j    I  Bing.  N.  0. 

:    orem  p  m  >  ,  nl   In  nini  offi- 
itcendam  i  rit,  c  ml  i 
poaita:!  '"  "' 

arbor  elli''it,<|  to  m 
— Di^.  8,  -,  17,  de  Herv.  prae  I.  orb. 

,iik|  te  igil  'ii  I  "■  i'  Bd  I  ma- 
nia impedimentom,  prohiberi  po 


Berritoa   debeatur  :  opusque   ei   noTOU 

.    91     m  "!'>    BIO     f:i' 

ti  nooe  ''  ■  — 1  bid,  1 5. 
3  ■  i  B>pu  1  Semi  a  lotorea  re 

■  I  lis  Hiilic:i  poa  iei  il ,  et  ob  i>  1 1 
tgoaret,   "aq  iaa    pluviaa   ■** 

.:.'!    ji  iHse,  ai    ea   a  |  la 
■  ••.  -Dig.  :jy,  :i,  1,  §  u,  <\>b.<\-  e-  aq. 
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planted,  is  no  more  the  effect  of  natural  causes  alone,  than  that     Duty  of  ser- 
fire  should  communicate  from  one  field  to  another  by  an  ordinary    vient  owner- 
wind;   or  that  a  stone,  when  flung,  should  strike  an  object  at 
which  it  is  aimed. 

The  servient  owner  has  likewise  his  rights  :  the  dominant  Rights  of  ser- 
owner's  encroachments  can  be  justified  only  to  the  extent  of  his  vieafcowner- 
easement ;  as  to  all  beyond  that,  his  acts  constitute  a  private 
nuisance  for  which  an  action  may  be  maintained  (a).  With 
regard,  therefore,  to  all  artificial  easements,  he  is  bound  to  keep 
his  works  in  such  a  state,  that  they  shall  cause  no  inconvenience 
to  the  neighbour  beyond  that  warranted  by  the  easement ;  and  if 
he  neglects  this,  he  brings  himself  within  the  ordinary  case  of  a 
violation  of  the  rule,  "  Sic  utere  tuo  ut  alienum  non  las  das,"  and 
is  of  course  liable  to  an  action. 

The  servient  owner  has  in  this,  as  in  other  cases  of  nuisance,  the  To  do  neces- 
privilege  of  taking  the  remedy  into  his  own  hands.  The  reforma-  sary  rePairs- 
tion  of  a  nuisance,  as  appears  from  Bracton,  is  not  confined  to 
the  case  of  prostration,  but  the  party  aggrieved  by  the  nuisance 
arising  from  the  want  of  repair  of  a  neighbouring  edifice,  may 
himself  do  the  necessary  acts,  "  vel  relevari  vel  reparari  si  quereus 
ad  hoc  sufficiat  "  (b). 

By  the  civil  law  it  was  expressly  provided  that  the  servient  Civil  law. 
owner  might  compel  the  dominant  to  keep  in  repair  his  artificial 
works  (c).  In  the  case  of  natural  servitudes  no  action  lay  for  any 
change  produced  by  causes  entirely  independent  of  the  act  of 
man,  and  each  party  was  in  general  compelled  to  submit  to  the 
inconvenience  or  entitled  to  the  benefit  of  all  changes  effected  by 


(a)  [Humphries  v.  Cousins  (1877),  L.  vicino  prosit,  sed  ne  noceat,  aut  inter- 
E..  2  C.  P.  D.  239;  Att. -Gen.  v.  Acton  pellet  facientem  quod  jure  facere  possit. 
Local  Board  (1882),  L.  R.  22  Ch.  D.  Quamquam  tameu  deficiat  "  aquaa 
221.  As  to  his  remedy  by  obstruction,  pluviae  arcendae  "  actio:  attamen  opiuor 
see  post,  Part  V.  Chap.  II.  Sect.  3.]  utileui  actionem   vel   iuterdictum   mihi 

(b)  Lib.  4,  ff.  233  a.  competere   adversus  vicinum,    si  velim 

(c)  Aggerem,  qui  in  fundo  vlcini  erat,  aggerem  restituere  in  agro  ejus,  qui 
vis  aquas  dejecit :  per  quod  effectum  est,  factus  mibi  quidein  prodesse  potest,  ipsi 
ut  aqua  pluvia  mihi  noceret.  Varus  ait,  vero  non  nociturus  est ;  haec  aequitaa 
si  naturalis  agger  fuit,  non  posse  me  suggerit,  etsi  jure  deficiamur. — Dig.  39, 
vicinum  cogere  "  aquae  pluvite  arcendae"  3,  2,  §  5,  de  aq.  et  aq.  pi.  arc. 
actions,  ut  eum  reponat  vel  reponi  sinat.  Trebatius  existimat,  si  de  eo  opere 
Idemque  putat,  et  si  manufactus  fuit,  agatur,  quod  manufactum  sit,  omnimodo 
neque  memoria  ejus  exstaret — quod  si  restitueudum  id  esse  ab  eo,  cum  quo 
exstet,  putat  "  aquae  pluviaa  arcendaj  "  agitur  :  si  vero  vi  fluminis  agger  deletus 
actione  eum  teneri.  Labeo  autem,  si  sit,  aut  glarea  injecta,  aut  fussa  limo 
manufactus  sit  agger,  euamsi  memoria  repleta,  tunc  patientiam  duntaxat  pra3- 
ejus  non  exatat,  agi  posse,  ut  reponatur:  staudam. — Ibid.  11,  §  6. 

nam  bile  actione  neminem  cogi  posse,  ut 
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the  hand  of  nature  in  the  condition  of  his  tenement.  If,  however, 
a  reparation  could  be  effected  which  in  no  respect  deteriorated 
the  condition  of  the  dominant,  while  it  rendered  less  onerous  that 
of  the  servient  owner,  it  seems  that  the  latter  might  himself  per- 
form the  necessary  repairs  :  thus,  if  by  accretions  of  mud  or 
other  natural  causes,  the  flow  of  the  stream  became  irregular, 
and  consequently  injurious  to  the  servient  owner,  he  might  enter 
on  the  adjoining  laud  and  cleanse  the  stream,  provided  he  thereby 
did  no  injury  to  his  neighbour  (a). 


Vague  grant 
of  easement, 
how  assigned. 


Expressed 
opinions  at 
variance. 


Where  a  right  of  way  is  granted  generally,  or  arises  by  implica- 
tion of  law,  questions  have  arisen  as  to  the  part  of  the  land  over 
which  the  way  shall  be  taken — which  party  is  entitled  to  assign 
the  way — and  under  what  restrictions  such  right  must  be  exer- 
cised. The  opinions  expressed  on  these  points  appear  to  be 
somewhat  at  variance  with  each  other. 

It  is  laid  down  in  Rolle,  Abr.  (b),  "  that  the  grantor  shall  assign 
the  way  ((.  f  necessity)  where  he  can  best  spare  it;"  while,  in  a 
case  in  Siderfin  (c),  Glyn,  C.  J.,  says,  "that  the  defendant  (the 
grantee)  may  take  a  convenient  way  without  permission  of  the 
grantor ;  and  if  he  taketh  what  is  inconvenient,  or  too  much,  the 
law  shall  adjudge  it." 

Mansfield,  C.  J.,  in  Morris  v.  Eilgington  (d),  appears  to  have 
been  of  opinion  that  a  party  entitled  to  a  way  of  necessity  might 
take  that  which  was  most  convenient  for  the  enjoyment  of  the 
premises  demised  to  him  (e). 

If,  however,  the  right  of  way  has  once  been  assigned,  its  course 
cannot  be  altered  by  either  party  without  the  consent  of  the  other. 

"  If  A.  has  a  way  through  the  land  of  B.,  and  B.  ploughs  up 


(a)  A  pud  Namusam  relatum  est, — si 
aqua  Aliens  iter  suum  stercore  obstrux- 
erit,  et  ex  resiagnatione  superiori  agro 
noceat,  po=se  cum  iuferiore  agi,  "  ut 
feiniit  pargari;"  banc  cuim  actionem  non 
tantum  fit-  operibna  esse  utilem  manu- 
factip,  vir  .in  etiam  in  oinnibu",  qaffi 
non  secundum  rulnntatem  sint.  Labeo 
contra  Katnnsam  probal  ;  : * i r  enitn  na- 
tulan agTl  i  | <sa tii  a  M  muturi  posse  :   >'t, 

ideo,  ono  pet  se  Datura  agri  foeril  mu- 
tata,  asqoo  aoimo  anomqnemqne  ferre 

t    ejus 

conditio  facta  nt.    Id  I  en  bb 

niotu,  aut  !■  ■  magnil  ad 

causa  mutata  Bit  :  Qeminem  oogi  posse, 


nt  sinat  in  pristinam  loci  conditionem 
redigi.  Sed  nos  etiam  in  hunc  casum 
asquitatem  admisimus. — Ibid.  2,  §  6. 

(b)  Tit.  Qraunta,   2,  pL    17.   vol.   2, 
p.  60. 

(c)  Packer  v.  Welstead  (1658),  2  Sid. 
112. 

(./)  1810,  3  Taunt.  24. 
(.)  [See  also  A  ■'.-■  m  v.  Fenton  (1828), 
1    I,    .•.   r    Ly5;   and,  as  to  a  way  of   ne- 
cessity, above,  p.  162. 

It  seems  that  a  way  may  be  defined 
by  naage  :   /'■  aeon  v.  v  EatU 

i '     w.  N.  1889,  p.  7'-';  and  an  American 
12    Johns. 
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the  soil  where  the  way  was  used,  and  leaves  another  part  of  the 
same  close  for  a  way,  A.  may  use  the  ancient  tract,  and  need  not 
go  where  the  way  is  assigned  de  novo  "  (a). 

By  the  civil  law  a  distinction  appears  to  have  existed  between 
those  cases  in  which  the  servitude,  in  general  terms,  was  imposed 
by  will,  and  where  it  was  created  by  any  act  inter  vivos.  In  the 
former  case,  the  option  of  allotting  the  position  and.  direction  of 
the  servitude  was  with  the  heir,  provided  he  did  nothing  to  injure 
the  rights  of  the  party  to  whom  the  servitude  was  devised  (b) :  in 
the  latter  case,  unless  the  instrument  contained  some  express 
stipulations  in  this  respect,  the  grantee  was  at  liberty  to  select 
such  portion  of  the  servient  heritage  as  was  most  suitable  to  him, 
although,  in  this  case  also,  certain  restrictions  were  imposed,  as 
that  he  should  not  use  his  servitude  to  the  damage  of  the  grantor's 
house,  gardens,  or  vineyards  (c). 

If,  however,  the  party  so  entitled  once  made  his  choice,  he  was 
no  longer  at  liberty  to  select  a  new  direction  for  the  exercise  of 
his  servitude  (d). 


Vague  grant 
of  easement, 
how  assigned. 


Ciril  law. 


(a)  Com.  Dig.  Chimin,  D.  (5)  ;  Noy, 
128  ;  [Deacon  v.  South  Eastern  Ry.  Co., 
nbi  sup.  Dist.  Cooke  v.  Ingram  (1893), 
68  L.  T.  671,  where  the  dominant 
owner,  having  a  right  of  way  from  every 
part  of  his  tenement,  was  held  not  to 
have  limited  the  right  by  the  use  of 
one  mode  of  access  only.] 

(b)  Si  via,  iter,  actus,  aquaeductus 
legetur  simplicitur  per  fundum,  facultas 
est  hseredi,  per  quam  partem  fundi  velit 
constituere  servitutem  ;  si  modo  nulla 
captio  legatario  in  servitute  sit. — Dig. 
8,  3,  26,  de  serv.  prsed.  rust. 

(c)  Si  locus,  non  adject  a,  latitudine, 
nominatus  est,  per  eum  qualibet  iri 
poterit.  Sin  autem  prsetermissus  est, 
(locus)  aeque,  latitudine  non  adjecta,  per 
totum  fundum,  una  poterit  eligi  via, 
duntaxat  ejus  latitudinis,  quae  lege  com- 
prehensa  est ;  pro  quo  ipso,  si  dubita- 
bitur,  arbitri  officium  invocandum  est. 
—Ibid.  13,  §  3. 

Si  cui  simplicius  via  per  fundum 
cujuspiam  cedatur,  vel  relinquatur,  in 
intinito  (videlicet  per  quamlibet  ejus 
partem)  ire  agere  licebit;  civiliter  modo. 
Nam  qusedam  in  sermone  tacite  ex- 
cipiuntur  ;   non  enim  per  villam  ipsam, 


nee  per  medias  vineas  ire  agere  sinendus 
est :  cum  id  aeque  commode  per  alteram 
partem  facere  possit,  minore  servientis 
fundi  detrimento. — Dig.  8,  1,  9,  de  serv. 

Sed  quae  loca  ejus  fundi  tunc,  cum  ea 
fieret  cessio,  aBdificiis,  arboribus,  vineis 
vacua  fuerint,  ea  sola  eo  nomine  ser- 
vient.— Dig.  8,  3,  22,  de  serv.  prasd.  rust. 

Si  mihi  concesseris  iter  aqnaa  per 
fundum  tuum,  non  destinata  parte,  per 
quam  ducerem — totus  fundus  tuus  ser- 
viet.— Ibid.  21. 

(d)  Verum  constitit,  at,  qua  primum 
viam  direxisset,  ea  demum  ire  agere 
deberet,  nee  atnplius  mutandae  ejus  po- 
testatem  haberet;  sicuti  Sabino  quoque 
videbatur  ;  qui  argumento  rivi  utebatur 
— quem  primo  qualibet  ducere  licuisset, 
posteaquam  ductus  esset,  transferre  non 
liceret ;  quod  et  in  via,  servandum  esse 
verum  est. — Dig.  8,  1,  9,  de  serv. 

At  si  iter  actusve  si'  e  ulla  determina- 
tione  legatusest;  rnodo  determinabitur : 
et,  qua  primum  iter  determinatum  est, 
ea  servitus  constitit  :  caeteixe  partes 
agri  liberae  sunt.  Igitur  arbiter  dandus 
est,  qui  utroque  casu  viam  determinare 
debet. — Dig.  8,  3, 13,  §  1,  de  serv.  praed. 
rust. 
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TART    V. 

OF    THE    EXTINGUISHMENT    OF    EASEMENTS. 


The  modes  by  which  easements  may  be  lost  correspond  with 
those  already  laid  down  for  their  acquisition  : — 1.  Corresponding 
to  the  express  grant  is  the  express  renunciation  ;  2.  To  the  dispo- 
sition by  the  owner  of  two  tenements,  the  merger  by  the  union  of 
them  ;  3.  To  the  easement  of  necessity,  the  permission  to  do 
some  act  which  of  necessity  destroys  it  (a)  ;  4.  Aud  to  the  acqui- 
sition by  prescription,  abandonment  by  non-user. 


CHAPTER   I. 

BY    EXPRESS    RELEASE. 


Host  i,e  It  would  appear  that,  in  the  case  of  easements,  as  of  other 

under  se>.l.  incorporeal  rights,  an  express  release,  to  be  effectual  [at  law], 
must  be  under  seal  (h).  This  rule,  however,  must  not  be  taken 
to  exclude  a  written  instrument  not  under  seal,  or  even  a  parol 
declaration,  as  evidence  to  show  the  character  of  any  act  done,  or 
any  cessation  of  enjoyment.  [And  in  equity  an  easement  may  be 
lost  or  modified  by  agreement  (c).] 
ActB  of  Acts  of  Parliament  by  which  easements  are  destroyed  have  the 

Pariian-ent.       operation  of  express  releases;    [and  it  is  proposed  here  to  con- 
sider some  enact  incuts  having  this  effect. 


[(o)  Ah   to   tho   extinguishment    of  N.  S.  628]   ;                           ■■■  (1866), 

eaBei,                               eep.  158.]  L.  ft.  2  Bq.  51  i.    Of. 

,..   |,,m.  264   bj  Com.  Dig.  Re-  (1^7.".),  L.  B.  20  Bq.  III.  where  a  lease 

leanc  (A.  1),  (B.  1).  ne  held  to  be  controlled  by  the  terms 

v.  Moon  (1866),  11  L.  T.,  of  a  prior  agreement. 
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[By  the  eighth  section  of  the  General  Inclosure  Act  of  1801  (a),  Release  by 
the  commissioners  under  special  Acts  are  authorized  and  required,  pCt,°f 
before  making  the  allotments  directed,  u  to  set  out  and  appoint 
the  public  carriage  roads  and  highways  through  and  over  the  lands  Inclosure 
and  grounds  intended  to  be  divided,  allotted  and  inclosed,  and  to  Act>  1801, 
divert,  turn  and  stop  up  any  of  the  roads  and  tracks  (b)  upon  and 
over  all  or  any  part  of  the  said  lands  and  grounds  "  ;  but  no  "  old 
or  accustomed  road  "  passing  or  leading  (c)  through  any  part  of 
the  old  inclosures  in  the  parish  is  to  be  stopped  up  without  the 
order  of  two  local  justices  of  the  peace  not  interested  in  the  repair 
of  such  road.  The  tenth  section  of  the  same  Act  empowers  such 
commissioners  as  above  mentioned  to  set  out  and  appoint  such 
private  roads,  bridleways,  footways,  ditches,  drains,  watercourses, 
&c,  in,  over,  upon,  and  through  or  by  the  sides  of  the  allotments 
to  be  made,  as  they  may  think  requisite,  subject  to  certain  formali- 
ties therein  referred  to.  And  by  the  eleventh  section  of  the  same 
Act  it  is  enacted,  "  that,  after  such  public  and  private  roads  and 
ways  shall  have  been  set  out  and  made,  .  .  .  all  roads,  ways  and 
paths  over,  through,  and  upon  such  lands  and  grounds  which 
shall  not  be  set  out  as  aforesaid,  shall  be  for  ever  stopped  up 
and  extinguished,  and  shall  be  deemed  and  taken  as  part  of  the 
lands  and  grounds  to  be  divided,  allotted,  and  inclosed,  and  shall 
be  divided,  allotted,  and  inclosed  accordingly," — subject  only  to 
a  proviso  requiring,  for  the  diversion  of  a  turnpike  road,  the  con- 
sent of  a  majority  of  the  trustees. 

It  was  held  by  the  Court  of  Common  Pleas  in  the  case  of  White 
v.  Reeves  (d),  that  the  proviso  in  section  eight  which  forbids  the 
commissioners  to  close  an  "old  or  accustomed  road"  leading 
through  old  inclosures  without  the  order  of  two  justices,  applied 
only  to  public  roads.  But  in  Harber  v.  Rand  (e),  the  Court  of 
Exchequer  came  to  the  opposite  conclusion,  and  held  that,  in 
order  effectually  to  stop  up  even  a  private  road,  the  commissioners 
must  obtain  the  positive  and  specific  order  of  two  justices.  The 
case  of  Thackrah  v.  Seymour  (/)  might  appear  to  support  the 
decision  of  the  Court  of  Exchequer;  but  the  judgment  shows  that 


(a)  41  Geo.  3,  c.  109.  (d)  1818,  2  Moore,  23. 

(b)  Including  foot-roads  ;    Logan    v.  (e)  1821,  9  Price,  58;  White  v.  Reeves 
Burton  (1826),  5  B.  &  C.  513.  was  not  quoted. 

(c)  I.e.,  as  to  any  part  of  such  road  ;  (/)  1832,  1  Cr.  &  Mee.  18,  Exch.  of 
ibid.  Pleas. 
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Act  of 
Parliament. 

Inclosure 
Act,  1846. 

Lands  and 
Railways 
Clauses  Acts. 


Bnilding 
Acts. 


[the  way  there  in  question  was  a  public  one,  and  the  later  cases  (a) 
rather  support  White  v.  Reeves. 

Under  the  Inclosure  Act  of  1845,  which  also  provides  that 
private  roads  not  set  out  by  the  valuer  are  to  be  extinguished,  it 
is  clear  that  no  order  of  justices  is  required  (6). 

Where  lands  compulsorily  taken  under  the  Lauds  Clauses  Con- 
solidation Act,  1845  (c),  or  the  Railways  Clauses  Consolidation 
Act,  1845  (d),  are  subject  to  an  easement,  the  person  entitled  to 
the  easement  cannot  bring  an  action  for  disturbance;  nor  is  he 
entitled  to  notice  to  treat.  His  remedy  is  by  claiming  compen- 
sation as  for  lands  injuriously  affected  (e). 

Of  course,  if  the  Act  confers  no  power  to  interfere  with  the 
easement,  the  remedy  is  by  action  (/). 

In  Wells  v.  London,  Tilbury  and  Southend  Rail.  Co.  (g),  it  was 
held  that  a  clause  in  a  private  Act  extinguishing,  without  com- 
pensation, "all  rights  of  way  in,  over,  and  affecting"  certain 
"footways"  was  intended  to  affect  only  public  rights,  and  did 
not  extinguish  a  private  right  of  way  by  agreement  over  one  of 
the  footways  specified. 

The  Metropolitan  Building  Acts  do  not  affect  easements.  The 
provisions  which  authorize  the  raising  of  party -walls  confer  no 


(a)  Holden  v.  Tilloj  (1859),  1  F.  &  F. 
650,  a  nisi  priue  case,  very  shortly  re- 
ported ;  Race  v.  Ward  (1857),  7  E.  &  li. 
384,  Q.  B.,  not  really  a  decision  on  the 
point. 

(6)  See  8  &  9  Vict.  c.  118,  as.  62-6S  j 
and  Turner  v.  Cru.<h  (1879),  L.  K.  4 
App.  Cas.  221.  As  to  what  "old  in- 
closures"  are  referred  to,  see  Hornby  v. 
1S88),  L.  R.  20  Q.  B.  Div. 
797. 

(c)  8  Vict.  o.  18. 

(d)  s  Vict.  c.  20. 

('  )  Bee,  under  the  Lands  Clauses  Act, 
■    '  'haring  <  Co.  (1867), 

L.   I:.  2  >'.  P.  638;  D«  rd  v. 

I  1875),   L.   R.  20  Eq.  353,  and 
(1887),  L.  R.  86  Ch. 
D.  87  ;  ai  <l,  under  the  Railways  Clauses 
Act,//-/"   a  v.  /..  i. 
Rail.  Co.  (IMS),  7  I  In.  259  ;  I 
Bail.   Oo    v.    H  |  L882), 

L.  li.  7  App.  Cm.  259;  Ford  ▼.  Metro- 
politan   and   Metr\ 

L  EL  17  Q.  B.  Div.  L2j  &  .. 
L887),  L.  K.20Q.  B.  D.  132; 
In  re   /->  ndon,    Filbury,  and    8outhond 
Rail,  Co.  and  Trustei.-  I! 


Schools  (1889),  L.  R.  24  Q.  B.  Div. 
326 ;  Emsley  v.  North  Eastern  Ry. 
Co.,  L.  R.  (1890),  1  Ch.  418.  And 
cf.,  under  an  earlier  private  Act, 
Thicknesse  v.  Lancaster  Canal  Company 
(183b),  4  M.  &  \V.  17-';  under  the 
Waterworks  Clauses  Act,  1847,  Bush  v. 
Trowbridge  W  pany  (1875), 

L.  R.  10  Ch.  459;  and  H 
S;-.  of  Wakefield,  L.  R.  (1891),  A.  C. 
81  ;  under  the  Thames  Embankment 
Act,  1802,  Macey  v.  Metropolitan  Board 
of  M  orkt  (1864),  10  Jur,  X.  S.  333,  33 
L.  J.,  Ch.  377  ;  under  the  Elementary 
Education  Act,  1870, 
Board  fir, ■  London  (1874),  L.  R.  9  Ch. 
120;  and  Lon  i  Board  v.  Smith, 

W.  X.  1895,  p.  37;  and  under  the  Ar- 
tisans' and  Labourers'  Dwellings  Im- 
pr»  vement  Act,  \*~~>,  Badham  v.  Mafrit 
(1882),  45  L.  T.  Hop.,  X.  S.  579;  6 
tton  v.  Finn  ( L883),  52  L  J.,  Ch.  286  ; 
48  L.  T.  Elep.,  N.  B.  634;  31  W.  K.  L98j 
and  Bar  ova  v.  Boss  (1890),  L.  R.  24  Q. 
B.  Div.  881. 

(/)  Turnery.  Sheffiel '  <nnl  Rotherhant 
>  ...  (1842),  lo'.M.  &  W.   125, 

(.j)   1877,  L.  R.  5  Ch.  Div.  126. 
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[authority  to  raise  them  to  the  prejudice  of  a  neighbour's  right  to      Release  by 

light  (a).  Act  of 

°        v  .  Parliament. 

By  the  third  sectiou  of  the  Settled  Lund  Act,  1882  (6),  a  tenant    ' 

for  life  of  settled  land  within  the  meaning  of  the  Act  is  empowered  Act  1882. 
to  sell  <f  the  settled  land,  or  any  part  thereof,  or  any  easement, 
right  or  privilege  of  any  kind,  over  or  in  relation  to  the  same." 
The  latter  words  seem  only  to  authorize  the  tenant  for  life  to 
subject  the  settled  land  to  an  easement  for  the  benefit  of  some 
other  tenement.  But  it  is  said  (c)  that,  since  the  word  "land" 
covers  all  hereditaments  (d),  including  incorporeal  heredita- 
ments (e),  a  power  to  sell  "land"  includes  a  power  to  sell  or 
release  an  easement  appurtenant  to  the  settled  estate  (/).] 


(<;)  See  e.g.  on  14  Geo.  3,  c.  78,  Titter- 
ton  v.  Conyers  (1813),  5  Taunt.  465,  and 
Wells  v.  Ody  (1836),  1  M.  &  W.  452; 
on  18  &  19  Vict.  c.  122,  §§  83,  85,  Crofts 
v.  Haldane  (1867),  L.  R.  2  Q.  B.  194; 
and,  on  a  Bristol  Improvement  Act, 
Weston  v.  Arnold  (1873),  L.  R.  8  Ch. 
1084.  The  London  Building  Act,  1894, 
contains  an  express  provision  (sect.  101) 
to  the  like  effect. 


(b)  45  &  46  Vict.  c.  38.  See  also  the 
Settled  Land  Act,  1890,  sect.  5. 

(c)  Wolstenholme's  Settled  Land 
Acts,  7th  ed.  p.  299. 

(d)  52  &  53  Vict.  c.  63,  s.  3. 

(c)    Settled  Land  Act,  1882,  s.  2  (10). 

(/  )  See  above,  pp.  7  and  46 ;  and  cf. 
the  judgments  in  G.  W.  B.  v.  Sivindon 
and  Cheltenham  Rail.  Co.  (1884),  L.  R. 
22  Ch.  Div.  617  ;  9  App.  Cas.  787. 


suspension. 


CHAPTER    II. 

BY    IMPLIED    RELEASE. 

Sect.  1. — Extinguishment  by  Merger. 

As  an  easement  is  a  charge  imposed  upon  the  servient  for  the 
advantage  of  the  dominant  tenement,  when  these  are  united  in 
the  same  owner,  the  easement  is  extinguished  j  the  special  kind 
of  property  which  the  right  to  the  easement  conferred,  so  long  as 
the  tenements  belonged  to  different  owners,  is  now  merged  in  the 
general  rights  of  property  (a). 
Extinguish-  But  in  order  that  the  easement  should  be  entirely  extinguished, 

it  is  essential  that  the  owner  of  the  two  tenements  should  have 
an  estate  in  fee  simple  in  both  of  them  of  an  equally  perdurable 
nature.  "  Where  the  tenant,"  says  Littleton,  "  hath  as  great  and 
as  high  an  estate  in  the  tenements  as  the  lord  hath  in  the  seign- 
iory, in  such  case,  if  the  lord  grant  such  services  to  the  tenant 
in  fee,  this  shall  enure  by  way  of  extinguishment.  Causa 
patet"  (&).  Upon  which  Lord  Coke  observes  (c),  "Here  Little- 
ton intendeth  not  only  as  great  and  high  an  estate,  but  as  per- 
durable also,  as  hath  been  said,  for  a  disseisor  or  tenant  in  fee 
upon  condition  hath  as  high  and  great  an  estate,  but  not  so 
perdurable  an  estate  as  shall  make  an  extinguishment."  In  a 
previous  section,  speaking  of  seigniories,  rents,  profits  a  prendre, 
&c.t  he  says,  "They  are  said  to  be  extinguished  when  they  are 
gone  for  ever,  et  tunc  moriuntur,  and  can  never  be  revived,  that 
is,  when  one  man  hath  as  high  and  as  perdurable  an  estate  in  the 
one  as  in  the  other"  (d). 

Unless  this  be  the  case,  the  easement,  of  whatever  species  it  be, 
is  suspended  only  so  long  as  the  unity  of  possession  continues, 
and    revives    again    upon    the    separation    of    the    tenements. 


(„)  [  nant  (1&8S),      at  p.  775.] 

I..  I:.  L9  a.  0.  279.  6  .ml  3.  561. 

Co.  Lit.  818  b. 
p.  188;   Woo  I  v.  Waud  [1649),  8  Exoh.,  (d)  Co.  Lit.  313  u. 
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ri  Suspense  cometh  of  suspendeo,  and,  in  legal  understanding,  is     Extinguish. 


ment  and 
suspension. 


taken  when  a  seigniory,  rent,  profit  a  prendre,  &c,  by  reason  of 
unity  of  possession  of  the  seigniory,  rent,  &c,  and  of  the  land  out 
of  which  they  issue,  are  not  in  esse  for  a  time,  et  tunc  dormiunt, 
but  may  be  revived  or  awaked"  (a). 

So  strictly  has  this  doctrine  been  construed,  which  requires 
the  estates  in  the  two  tenements  to  be  of  an  equally  high  and 
perdurable  character,  that  no  extinguishment  was  held  to  have 
taken  place  where  the  king  was  seised,  of  one  tenement  "  of  a 
pure  fee  simple  indeterminable,"  jure  coronas,  and  of  the  other  of 
an  estate  in  fee  simple,  determinable  on  the  birth  of  a  Duke  of 
Cornwall.     Rex  v.  Inhabitants  of  Hermitage  (b). 

This  principle  appears   to   be  equally  applicable  to  all  ease-  Easements 
ments  (c).    When  two  tenements  become  completely  united,  and,  extinguished 

v  '  _  .  .by  unity  do 

as  it  were,  fused  into  one,  the  owner  may  modify  the  previous  not  revive  on 
relative  position  of  the  different  parts  at  his  pleasure ;  if  he  severaDCe- 
exercise  this  right  so  that  the  part  which  previously  served,  the 
other  no  longer  does  so — as,  for  instance,  by  changing  the  direc- 
tion of  a  spout  which  emptied  the  rain-water  of  one  house  on  the 
adjoining  one — it  has  never  been  doubted  that  by  so  doing  he 
destroyed  the  easement  for  ever  (d). 

But  it  has  been  contended,  that  if  he  neglect  to  do  so,  and 
again  sever  the  tenements,  all  easements  having  the  qualities  of 
being  both  continuing  and  apparent,  as  well  as  those  which 
existed  by  necessity,  were  revived  upon  the  severance.  In  the 
11th  Henry  7  (e),  it  was  decided,  "  that  a  customary  right  in  the 
city  of  London  to  have  a  gutter  running  in  another  man's  land 

(a)  Co.  Lit.  313  a.  there  was  no  extinguishment  of  theease- 

(b)  1693,  Carthew,  239.  See  also  ment  before  foreclosure  of  both  mort- 
Canham  v.  Make  (1831),  2  Cr.  &  J.  126  ;  gages  (Ritger  v.  Parker,  8  Cush.  (Mass.) 
Thomas  v.  Thomas  (1835),  2  C.  M.  &  E.  145).  Also  that,  where  a  tenant  held 
34 ;  [James  v.  Plant  (1836),  4  A.  &  E.  the  servient  tenement  by  a  defective 
766,  where  it  was  held  that  the  mo-  title,  and  the  easement  by  a  valid  title, 
mentary  seisin  of  a  releasee  to  uses  was  there  was  no  merger  (Tyler  v.  Hammond, 
insufficient  to  work  a  merger  by  unity  of  11  Pick.  (Mass.)  193).  And  so  when  a 
seisin;  Simper  v.  Foley  (1862),  2  J.  &  person  held  one  estate  in  severalty,  and 
H.  555;  and  Ecclesiastical  Commissioners  an  undivided  share  of  the  other  (At 
of  England  v.  Kino  (1880),  L.  R.  14  Ch.  lanta  Mills  v.  Masson,  120  Mass.  244).] 
Div.  213,  where  the  Lords  Justices  (c)  [And  rights  in  the  nature  of  ease- 
refused  to  decide  that  a  right  to  light  ments,  as  the  right  to  have  fences 
for  the  windows  of  a  church  could  not  repaired  :  see  Uyer,  295  b,  pi.  19;  Sunj 
be  acquired  over  the  adjoining  glebe,  v.  Pigott  (1625),  Palmer,  444  ;  Boyle  v. 
both  being  vested  in  the  incumbent,  but  Tamlyn  (1827),  6  B.  &  C.  329.] 

for  different  interests.     It  has  been  held  (d)  11  Henry  7,  f .  25 ;  Lady  Browne's 

in  America  that,  where  the   dominant  Case,  cited   in    Sury   v.    Pigott  (1627), 

and  servient  tenements  vested  in  the  Palmer,  446. 

same  person  under  separate  mortgages,  (e)  Fol.  25. 
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Easements 
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by  unity  do 
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Shun  v 
Pigoit. 


was  not  extinguished  by  unity  of  possession."  It  was  argued, 
that  if  the  purchaser  of  both  tenements  Lad  destroyed  the  gutter, 
the  right  would  not  have  revived  ;  to  which  Danvers,  J.,  replied, 
"If  the  matter  were  so,  it  might  have  been  pleaded  specially:  it 
would  be  a  good  issue/' 

In  Shury  v.  Pigott  (a),  in  an  action  on  the  case  for  stopping  a 
watercourse,  which  had  been  used  to  have  its  current  into  the 
plaintiff's  yard,  and  fill  a  pond  with  water,  it  was  held  that  a 
unity  of  possession  of  the  land  of  the  house  and  place  to  which, 
and  of  the  land  through  which,  &c,  was  no  bar.  "There  is  a 
difference,"  said  Whitelocke,  J.,  "  between  a  way  or  common  and 
a  watercourse.  These  begin  by  private  right,  by  prescription,  by 
assent,  as  a  way  or  common,  being  a  particular  benefit  to  take 
part  of  the  profits  of  the  land — this  is  extinct  by  unity,  because 
the  greater  benefit  shall  drown  the  less.  A  watercourse  doth 
beo-in  ex  jure  naturae,  having  taken  this  course  naturally,  and 
cannot  be  averted." 

In  the  report  of  this  case  in  Latch,  it  is  said,  "  Rent  shall  be 
extinguished  by  unity,  and  also  a  way,  because  it  does  not  exist 
durant  the  unity;  but  it  is  otherwise  of  a  thing  which  exists, 
notwithstanding  the  unity."  A  case  of  warren  is  cited  from 
35  Henry,  f.  55,  56. 

In  Bucliby  v.  Coles  (b),  the  Court  of  Common  Pleas  intimated 

unity  of  seiPin   &  decideJ  opinion,  that  unity  of  seisin  was  sufficient  to  work  an 
is  sufiici'-ut.  r  "  .  T 

extinguishment,  without  actual  unity  of  occupation.     In  Drake  v. 

Wighsworth  (c),  the  Court  doubted  whether  seisin  implied  pos- 
session ;  but  it  should  seem,  from  a  more  recent  case,  that  from 
seisin  the  law  will  presume  possession  (d). 

It  will,  however,  be  found  that  the  classes  of  easements  with 
respect  to  which  this  revivor  is  supposed  to  take  place,  exactly 
correspond  with  those  already  considered,  as  being  acquired  by 
the  implied  grant  resulting  either  from  the  disposition  of  the 
owner  of  the  two  tenements,  or  from  the  easemeut  beiug  of 
necessity. 

1'  \~  practically  immaterial  whether  tin-  foundation  of  the  right 
a  di  W  grant,  or  a  revival  of  the  old  right;  but  the  former  is 


Whether 


(„)    1U27,   :'.   Balitrode,   839;    S.  C, 
Palmer,  III,  oom.  8ury  v.  / 
(h)  1814,  :>  Taint.  811. 
(<-)  1752,  Willet,  868. 
(,/)  Stottv.  Btati  (1812),  10  East, 848; 


m  v.  Corby  (1812),  2Q.  B.  813;  2 
G.  &  D.   174.     [S.r  per  Parke,  B.,  in 

nd  v.  11'.//'   (lMii),   10  M.  &  W. 
701.] 
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the  most  correct  view  of  the  title  to  them,  and  it  is  certainly  Easements 
more  in  harmony  with  the  general  principles  of  the  law  of  ease-  b^'um^cto 
ments  (a) .  not  revive  on 

In   the   civil    law,    on   the   union   of    two   inheritances  in  the      PPverance- 
same  owner,  all  servitudes  were  extinguished  by  confusion  ;  and 
on    any  future  severance    it    was  necessary    to    reimpose    them 
expressly  (b). 


Sect.  2. — Extinguishment  of  Necessity. 

It  has  already  been  seen,  on  the  clearest  authority  both  of  our  Licence  to 
own  law  and   the  civil  law,  that  if  the  owner  of  the  dominant  obsfcrucfc- 
tenement  authorizes   an  act  of  a  permanent  nature  to   be  done 
on  the  servient  tenement,  the  necessary  consequence  of  which  is 
to  prevent  his  future   enjoyment  of  the  easement,  it  is   thereby 
extinguished  (c). 

And    provided    the    authority    is    exercised,  it    is    immaterial 
whether  it  was  given  by  writing  or  by  parol  (d). 


Sect.  3. — Extinguishment  by  Cessation  of  Enjoyment. 

As  the  acquisition  of  an  easement  is  an  addition  to  the  ordinary  Owners  of 

rights  of  property  of  the  dominant,  and  a  corresponding  diminu-  lnhentanC9 

tion  of  those  rights  of   the  servient  tenement,  so  the  loss  of  the  acquiesce. 


(a)  Holmes  v.   Goring,  ante,  p.  158;  Marshall   (1861),  10  C.  B.,  N.  S.  697; 
[and  see  p.  100.]  7   Jur.,   N.   S.   720,   12-17;    Johnson   v. 

(b)  Servitutes    praediorum     confun-  Wyatt  (1864),  9  Jur.,  N.  S.  1333.] 
duntur,  si  idemutriusquepraedii  dominus  Si  stillicidii  iuimittendi  jus  liabeam  in 
esse  cceperit. — Dig.  S,  6,  1,  quein.  serv.  aream  tuani,  et  permisero  jus  tibi  in  ea 
amit.  area    a?dificandi,    stillicidii    imtnittendi 

Si  quis  aedes,  qua3  suis  asdibus  servi-  jus  amitto.     Et   similiter,  si  per  tuum 

rent,  cum  emisset,  traditas  sibi  accepit,  fuudum  via  mihi  debeatur,  et  permisero 

confusa  sublataque  servitus  est;  et,  si  tibi,  in  eo  loco,  per  quem  via  mihi  de- 

rursus  vendere  vult,  nominatim   impo-  betur,  aliquid  facere,  amitto  jus  viae. — 

nenda    servitus    est  :    alioquin    libera)  Dig.  8,  6,  3,  quem.  serv.  amifc. 

veniunt. — Dig.    8,   2,   30,    de  serv.  urb.  Amittitur    servitus    remissione,  "turn 

pra3d.  aperta  turn    tacita — puta    si    permisero 

Tertio  amittitur  (servitus)  confusione  domiuofundiservieutis,iu  locoserviente, 

cum  prasdia  confusa  sunt,  sive  cum  idem  facere    id    quo    servitus    impediatur. — 

utriusque  praedii  dominus  esse  cceperit.  Viunius,  Comment,   ad  Inst.  L.  2,  Tit. 

— Vinuius,  Comm.  ad  lust.  lib.  2,  tit.  3,  Quibus  modis  servitutes  amittuntur,  §  6. 

Quibus  modis  serv.  amittuntur,  §  6.  (d)  Liggins  v.  Inge,  ante,  p.  35. 

(c)  Ante,  p.  26  ;    [and   see   Dalies  v. 
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Basement,  when  once  acquired,  by  restoring  both  tenements  to 
their  natural  Btate,  is  an  addition  to  the  rights  of  the  servient, 
and  a  corresponding  diminution  of  those  of  the  dominant. 

Hence,  though  the  law  regards  with  less  favour  the  acquisition 
and  preservation  of  these  accessorial  rights  than  of  those  which 
are  naturally  incident  to  property,  and,  therefore,  does  not  require 
the  same  amount  of  proof  of  the  extinction  as  of  the  original 
establishment  of  the  right:  yet  as  an  easement,  when  once 
created,  is  perpetual  in  its  nature,  being  attached  to  the  inherit- 
ance and  passing  with  it,  it  should  seem  that  some  acquiescence 
on  the  part  of  the  owner  of  the  inheritance  must  be  necessary  to 
give  validity  to  any  act  of  abandonment.  The  doctrine  of  the 
extinction  of  easements  by  merger,  already  considered,  supports 
this  view,  proceeding,  as  it  does,  on  the  ground  that  the  loss  of 
an  easement  is  a  permanent  injury  to  the  inheritance,  and  can 
therefore  only  take  place  when  the  same  party  is  the  owner  of  the 
fee  simple  of  the  servient  and  dominant  tenements. 

The  Prescription  Act  is  silent  as  to  the  mode  by  which  ease- 
ments may  be  lost.  Its  enactments  as  to  interruption  and  dis- 
abilities apply  in  terms  to  the  acquisition  only. 


Loss  by 
alteration  of 

dominant 
tenement. 


It  is  the  policy  of  the  law,  favouring  the  freedom  of  property, 
that  no  restriction  should  be  imposed  upon  one  tenement,  without 
a  corresponding  benefit  arising  from  it  to  another,  and  hence  it  is 
that  it  is  essential  to  the  validity  of  an  easement  that  it  should 
conduce  to  the  more  beneficial  enjoyment  of  the  dominant  tene- 
ment. 

Thus,  where  a  right  of  way  is  given  by  deed,  the  right  is  con- 
fined to  the  use  of  a  way  which  is  "in  the  same  predicament  as 
it  was  at  the  time  of  the  making  of  the  deed  "  (a). 

If,  therefore,  any  alteration  be  made  in  the  disposition  of  the 
dominant  tenement,  of  such  a  nature  as  to  make  it  incapable 
any  longer  of  the  perception  of  the  particular  easement,  the 
status  of  the  dominant  tenement,  to  which  the  easement  was 
attached,  and  which  is  an  inherent  condition  of  its  existence,  is 
determined. 


(       Pi  r  Curiam   in 
(18  i"),  11.'  e  ante, 

p,  816.     It   dependi  in  all  oaaei  upon 

the  0  /ustructiou  of  the  particular  giant, 


whether  il vrner  of  the  servient  iraj 

in  limited  to  any  particular  use  of  the 
tenement.] 
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Such  alteration  must,  of  course,  be  of  a  permanent  character,     Cessation  of 
evincing  an  intention  of  ceasing  to  take  the  particular  benefit,  or     enJoy" 
otherwise  an  easement  might  be  lost  by  the  mere  pulling  down  of  literal  i 
the  tenement  for  the  purposes  of  necessary  repair  (a).     Thus,   permanent, 
if  a  man  have  a  projecting  roof,  by  means  of  which  he  enjoyed 
the  easement  of  throwing  his  eaves-droppings  on  his  neighbour's 
land,  any  alteration  of  the  form  of  such  projection,  from  which  it 
could  be  inferred  that  he  meant  to  direct  the  rain-water  into  a 
different  channel,  would  destroy  his  right  to  the  easement.     Thus, 
too,  the  stopping  up  an  ancient  window  (b). 

By  the  civil  law  the  pulling  down  a  house  with  the  intention  of 
re-building,  did  not  cause  the  loss  of  a  servitude,  provided  the 
new  edifice  was  erected  upon  the  site  and  of  the  dimensions  of 
the  old,  and  did  not  increase  the  burthen  imposed  upon  the  servient 
tenement  (c). 

In  Moore  v.  Rawson  (d),  it  appears  that  the  plaintiff,  having  Moore  v. 
some  ancient  windows,  pulled  down  the  wall  in  which  they  were  awson- 
situated,  and  rebuilt  it  as  the  wall  of  a  stable,  without  any  window. 
About  fourteen  years  after  this,  the  defendant  erected  a  building 
in  front  of  this  blank  wall,  and  after  such  building  had  remained 
there  about  three  years,  the  plaintiff  re-opened  a  window  in  the 
place  where  one  of  the  ancient  windows  had  formerly  stood, 
and  brought  this  action  for  the  obstruction  to  his  newly-opened 
window  by  the  defendant's  building, 

A  rule  having  been  obtained  to  enter  a  non-suit,  pursuant  to 
liberty  reserved  at  the  trial,  the  Court  of  K.  B.  made  the  rule 
absolute. 

Abbott,  C.  J.,  in  delivering  his  judgment,  said,  "  I  am  of  opinion 
that  the  plaintiff  is  not  entitled  to  maintain  this  action.  It  appears 
that  many  years  ago  the  former  owner  of  these  premises  had  the 
enjoyment  of  light  and  air  by  means  of  certain  windows  in  a  wall 
in  his  house.  Upon  the  site  of  this  wall  he  built  a  blank  wall 
without  any  windows.  Things  continued  in  this  state  for  seven- 
teen years.     The  defendant,  in  the  interim,  erected    a  building 

(a)  LuttreVs   Case  (1738),  4  Rep.  86;       514. 

[Staight  v.  Burn   (1869),  L.  R.   5  Ch.  (c)  (Si  servitus  stillicidii  non  avert- 

163  ;   Ecclesiastical   Commissioners  for  endi  debebatur)  ;  si  antea  ex  tegula  cas- 

En gland  v.  Kino  (1880),  L.  R.   14  Ch.  sitaverit    stillicidium,   postea  ex   tabu- 

Div.  213 ;   cf.  per  Fry,  J.,  in  National  lato,  vel  ex  alia  materia,  cassitare  non 

Provincial  VI ate  Glass  Insurance  Com-  potest. — Dig.    8,   2,   20,    §    4,    de    serv. 

%>any  v.  Prudential  Assurance  Company  prsed.  urb. 

(1877),  L.  K.  6  Ch.  D.  757,  at  p.  764.1  (d)   1824,  3  B.  &  C.  3:2;    5  Dowl.  & 

(b)  Laicrence  v.  Obee  (1814),  3  Camp.  R.  23  L 
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ion  of    opposite  the  plaintiff's  blank  wall,  and  then  the  plaintiff  opened 

a  window  in  that  which  had  continued  for  so  long  a  period  a  blank 

v'        wall  without  windows  :   and  he  now  complains  that  that  window  is 
Ra  v 

darkened  by  the  buildings  which  the  defendant  so  erected.  It 
seems  to  me,  that,  if  a  person  entitled  to  ancieut  lights  pulls 
down  his  house  and  erects  a  blank  wall  in  the  place  of  a  wall  in 
which  there  had  been  windows,  and  suffers  that  blank  wall  to 
remain  for  a  considerable  period  of  time,  it  lies  upon  him  at  least 
to  show,  that,  at  the  time  when  he  so  erected  the  blank  wall,  and 
thus  apparently  abandoned  the  windows  which  gave  light  and  air 
to  the  house,  it  was  not  a  perpetual,  but  a  temporary  aban- 
donment of  the  enjoyment;  and  that  he  intended  to  resume  the 
enjoyment  of  those  advantages  within  a  reasonable  period  of  time. 
I  think  that  the  burthen  of  showing  that  lies  on  the  party  who 
has  discontinued  the  use  of  the  light.  By  building  the  blank 
wall,  he  may  have  induced  another  person  to  become  the  purchaser 
of  the  adjoining  ground  for  building  purposes,  and  it  would  be 
most  unjust  that  he  should  afterwards  prevent  such  a  person  from 
carrying  those  purposes  into  effect.  For  these  reasons  I  am 
of  opinion,  that  the  rule  for  a  nonsuit  must  be  made  abso- 
lute." 

Bajley,  J.,  said,  "  The  right  to  light,  air,  or  water,  is  acquired 
by  enjoyment,  and  will,  as  it  seems  to  me,  continue  so  long  as  the 
party  either  continues  that  enjoyment,  or  shows  an  intention  to 
continue  it.  In  this  case  the  former  owner  of  the  plaintiff's  pre- 
mises had  acquired  a  right  to  the  enjoyment  of  the  light;  but  he 
chose  to  relinquish  that  enjoyment,  and  to  erect  a  blank  wall  in- 
stead of  one  in  which  there  were  formerly  windows.  At  that  time 
he  ceased  to  enjoy  the  light  in  the  mode  in  which  he  had  used  to 
do,  and  his  right  ceased  with  it.  Suppose  that,  instead  of  doing 
that,  he  had  pulled  down  the  house  and  buildings,  and  converted 
the  land  into  a  garden,  and  continued  so  to  use  it  for  a  period  of 
seventeen  years,  and  another  person  had  been  induced  by  such 
conduct  to  buy  tin  adjoining  ground  for  the  purposes  of  building. 
It  would  be  most  unjust  to  allow  the  person  who  had  so  converted 
his  land  into  garden  ground,  to  prevent  the  other  from  building 
upon  the  adjoining  land  which  he  had,  under  such  circumstances, 
been  induced  to  purchase  for  that  purpose.  I  think  that,  accord- 
ing to  the  doctrine  of  modern  times,  we  must  consider  the  enjoy- 
ment as  giving  the  right;  and  that  it  is  a  wholesome  and  wise 
qualification  of  that  rule  to  say,  that  the  ceasing  to  enjoy  destroys 
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the  right,  unless  at  the  time  when  the  party  discontinues  the  Cessation  of 
enjoyment  he  does  some  act  to  show  that  he  means  to  resume  it  enjoyj11611^ 
within  a  reasonable  time." 

Holroyd,  J.,  added,  "  I  am  of  the  same  opinion.  It  appears 
that  the  former  owner  of  the  plaintiff's  premises  at  one  time  was 
entitled  to  the  house  with  the  windows,  so  that  the  light  coming 
to  those  windows  over  the  adjoining  land  could  not  be  obstructed 
by  the  owner  of  that  land.  I  think,  however,  that  the  right 
acquired  by  the  enjoyment  of  the  light  continued  no  longer  than 
the  existence  of  the  thing  itself  in  respect  of  which  the  party  had 
the  right  of  enjoyment ;  I  mean  the  house  with  the  windows  : 
when  the  house  and  the  windows  were  destroyed  by  his  own  act, 
the  right  which  he  had  in  respect  of  them  was  also  extinguished. 
If,  indeed,  at  the  time  when  he  pulled  the  house  down,  he  had 
intimated  his  intention  of  rebuilding  it,  the  right  would  not  then 
have  been  destroyed  with  the  house.  If  he  had  done  some  act 
to  show  that  he  intended  to  build  another  in  its  place,  then  the 
new  house,  when  built,  would  in  effect  have  been  a  continuation 
of  the  old  house,  and  the  rights  attached  to  the  old  house  would 
have  continued.  If  a  man  has  a  right  of  common  attached  to  his 
mill,  or  a  right  of  turbary  attached  to  his  house,  if  he  pulls  down 
the  mill  or  the  house,  the  right  of  common  or  of  turbary  will 
prima  facie  cease.  If  he  show  an  intention  to  build  another  mill 
or  another  house,  his  right  continues.  But  if  he  pulls  down  the 
house  or  the  mill  without  showing  any  intention  to  make  a  similar 
use  of  the  land,  and,  after  a  long  period  of  time  has  elapsed, 
builds  a  house  or  mill  corresponding  to  that  which  he  pulls  down, 
that  is  not  the  renovation  of  the  old  house  or  mill  but  the  creation 
of  a  new  thing,  and  the  rights  which  he  had  in  respect  of  the  old 
house  or  mill  do  not,  in  my  opinion,  attach  to  the  new  one.  In 
this  case,  I  think,  the  building  of  a  blank  wall  is  a  stronger  cir- 
cumstance to  show  that  he  had  no  intention  to  continue  the 
enjoyment  of  his  light  than  if  he  had  merely  pulled  down  the 
house.  In  that  case  he  might  have  intended  to  substitute  some- 
thing in  its  place.  Here  he  does,  in  fact,  substitute  quite  a 
different  thing — a  wall  without  windows.  There  is  not  only 
nothing  to  show  that  he  meant  to  renovate  the  house  so  as  to 
make  it  a  continuance  of  the  old  house,  but  he  actually  builds  a 
new  house  different  from  the  old  one,  thereby  showing  that  he 
did  not  mean  to  renovate  the  old  house.  It  seems  to  me,  there- 
fore, that  the  right  is  not  renewed,  as  it  would  have  been  if,  when 


494 


EXTINGUISHMENT   OF    EASEMENTS. 


Cessation  c: 
enjoyment. 

re  v. 


he  had  pulled  down  the  old  house,  he  had  shown  an  intention  to 
rebuild  it  within  a  reasonable  time,  although  he  did  not  do  so  eo 
instanti." 

Littledale,  J. — "According  to  the  present  rule  of  law  a  man 
may  acquire  a  right  of  way,  or  a  right  of  common,  (except,  indeed, 
common  appendant,)  upon  the  land  of  another,  by  enjoyment. 
After  twenty  years'  adverse  enjoyment  the  law  presumes  a  grant 
made  before  the  user  commenced,  by  some  person  who  had  power 
to  grant.  But  if  the  party  who  has  acquired  the  right  by  grant 
ceases  for  a  long  period  of  time  to  make  use  of  the  privilege  so 
granted  to  him,  it  may  then  be  presumed  that  he  has  released  the 
right.  ...  I  think  that,  if  a  party  does  any  act  to  show  that  he 
abandons  his  right  to  the  benefit  of  that  light  and  air  which  he 
once  had,  he  may  lose  his  right  in  a  much  less  period  than  twenty 
years.  If  a  man  pulls  down  a  house  and  does  not  make  any  use 
of  the  land  for  two  or  three  years,  or  converts  it  into  tillage,  I 
think  he  may  be  taken  to  have  abandoned  all  intention  of  rebuild- 
ing the  house;  and,  consequently,  that  his  right  to  the  light  has 
ceased.  But  if  he  builds  upon  the  same  site,  and  places  windows 
in  the  same  spot,  or  does  any  thing  to  show  that  he  did  not  mean 
to  convert  the  land  to  a  different  purpose,  then  his  right  would 
not  cease.  In  this  case  I  think  that  the  owner  of  the  plaintiff's 
premises  abandoned  his  right  to  the  ancient  lights,  by  erecting 
the  blank  wall  instead  of  that  in  which  the  ancient  windows  were  ; 
for  he  then  indicated  an  intention  never  to  resume  that  enjoyment 
of  the  light  which  he  once  had.  Under  those  circumstam es  I 
think  thai  the  temporary  disuse  was  a  complete  abandonment  of 
the  right." 

In  Lawrence  v.  Obee  (<■/),  Lord  Ellenborough  held  that,  where 
an  ancient  window  had  been  filled  up  with  brick  and  mortar  Eor 
twenty  years,  the  case  stood  as  if  it  had  never  existed. 

"  Suppose  a  person/'  said  Tindal,  0.  J.,  in  delivering  the  judg- 
ment of  the  Courl  in  />/'vi/'"'s'  v-  Jl"Jr  (]l)>  "  wuo  i'(,1'Im'1'ly  ll:i11  a 
mill  upon  a  Btream,  should  pull  it  down,  and  remove  the  works, 
with  the  intention  never  to  return, could  it  be  held  that  the  owner 
of  other  land  adjoining  the  stream  might  not  erect  a  mill  and 
employ  the  water  so  relinquished;  or  thai  he  Bhould  be  com- 
pellable to  pull  down  his  mill,  if  the  former  mill-owner  Bhould 
afterwards  change   his  determination,  and  wish  to  rebuild   his 


(a)   L31  1,  ■'*  Damp.  51  I. 


(/)   1831,  7  Bing.  698. 
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own  ?  In  such  a  case  it  would,  undoubtedly,  be  a  subject  of  Cessation  of 
inquiry  by  a  jury,  whether  he  had  completely  abandoned  the  use  eo3°ymeDt- 
of  the  stream,  or  left  it  for  a  temporary  purpose  only." 

In  Hale  v.  Oldroyd  (a),  the  plaintiff  had  a  right  to  a  flow  of  Hnle  v. 
surplus  water  to  an  ancient  pond.  Instead  of  using  the  water  to  0ldr0yd- 
supply  that  pond,  he  had  during  thirty  years  past  used  it  to 
supply  three  more  recent  ponds.  It  was  held,  he  had  not  aban- 
doned or  lost  his  right  to  the  flow  of  water  by  such  user.  Rolfe, 
B.,  said,  "  If  the  plaintiff  had  even  filled  up  the  (old)  pond,  that 
would  not  in  itself  amount  to  an  abandonment,  although,  no 
doubt,  it  would  be  evidence  of  it."  [And  Parke,  B.,  said,  "  The 
use  of  the  old  pond  was  discontinued  only  because  the  plaintiff 
obtained  the  same  or  a  greater  advantage  from  the  use  of  the 
three  new  ones  ;  he  did  not  thereby  abandon  his  right,  he  only 
exercised  it  in  a  different  spot, — and  a  substitution  of  this  nature 
is  not  an  abandonment." 

In  Stokoe  v.  Singers  (&),  it  was  held  that,  where  the  owner  of  Stpl-oe  v. 
a  house  had  blocked  up  ancient  windows,  and  kept  them  so  for  *~m9  ™' 
nearly  twenty  years,  he  had  not  lost  the  right  of  light,  the  jury 
finding  that  he  did  not  (:  so  close  up  his  lights  as  to  cause  the 
adjoining  owner  to  incur  expense  or  loss  on  the  reasonable  belief 
that  they  had  been  permanently  abandoned,"  nor  so  as  "  to 
manifest  an  intention  of  permanently  abandoning  the  right  of 
using  them ; "  but  the  Court  did  not  express  any  opinion  upon 
the  question  whether  the  mere  closing  up  of  the  lights,  so  as  to 
manifest  an  intention  of  permanently  abandoning  them,  would 
destroy  the  right,  unless  the  adjacent  owner  acted  upon  that 
intention  ;  and  there  appears  to  have  been  some  difference  of 
opinion  between  the  judges  upon  this  question. 

In  Ecclesiastical  Commissioners  v.  Kino  (c),  it  appeared  that,   Ecclesiastical 
by  virtue  of  an  Act  of  Parliament  and  an  Order  in  Council,  the   G.ommiSm 

J  '  8  wners  v. 

church  of  St.  Dionis  Backchurch  in  the  city  of  London  had  hino. 
become  vested  in  the  Commissioners  upon  trust  to  pull  down  the 
church,  dispose  of  the  materials,  and  sell  the  site.  The  church 
having  been  pulled  down,  but  not  yet  sold,  the  defendant  com- 
menced to  build  upon  the  adjoining  land  some  buildings  which 
would  have  obstructed  the  access  of  light  to  the  ancient  church 
windows   had  they  still   been  subsisting.     Hall,  V.-C,  refused 


(a)  1845,  14  M.  &  W.  789.  (c)  18S0,  L.  It.  14  Ch.  Div.  213. 

(6)  1857,  8  E.  &  B.  31. 
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Cessation  of  [an  injunction;  but,  on  appeal,  the  defendant  was  restrained  from 
—  "  obstructing  the  lights  of  any  building  to  be  erected,  on  the  site 
of  the  church,  so  far  as  such  lights  occupy  the  same  position  as 
the  lights  of  the  church."  The  Court  of  Appeal  thought  that  the 
Commissioners,  though  not  themselves  empowered  to  rebuild, 
were  entitled  to  sell  the  land  with  all  its  advantages,  including 
the  right  to  rebuild  so  as  to  resume  the  enjoyment  of  the  ancient 
lights.  "It  appears  to  me,"  said  James,  L.  J.,  "that,  where  a 
building  in  which  there  are  ancient  lights  has  been  taken  down, 
though  the  actual  enjoyment  of  the  light  has  been  suspended, 
there  is  nothing  to  prevent  the  owner  from  applying  to  the  Court 
for  an  injunction  to  restrain  an  erection  which  would  interfere 
with  the  easement  of  the  ancient  lights,  where  the  court  is  satis- 
fied that  he  is  about  to  restore  the  building  with  its  ancient 
lights.  That  was  so  decided  by  Lord  Justice  Giffard  in  Staight 
v.  Burn"  (a).] 
Material qucs-  It  appears  from  these  cases  that  the  law  has  fixed  no  precise 
iod, intention   ^        during:  which  this  cessation  of  enjoyment  must  continue; — 

to  renounce  &  J    J 

right.  the  material  inquiry  in  every  case  of  this  kind  must  be,  whether 

there  was  the  intention  to  renounce  the  right.  Every  such  altera- 
tion of  the  dominant  tenement  raises  the  legal  presumption  of  an 
intention  to  give  up  the  right;  and  it  lies  upon  the  party  who  has 
discontinued  the  enjoyment  to  show  that  such  cessation  was  of  a 
temporary  nature  only.  From  the  language  of  the  judges  [in 
the  cases  before  Stohoe  v.  Singers],  it  does  not  appear  to  be  neces- 
sary that  the  servient  owner  should  have  done  any  act  after  the 
change  had  taken  place  in  the  dominant  tenement  to  assert  the 
freedom  of  his  tenement  from  the  easement;  but  it  is  sufficient 
if  the  consequence  of  the  change  be  an  entire  cessation  of  enjoy- 
ment, accompanied  by  an  intention  to  relinquish  the  right.  In 
point  of  fact,  in  one  of  the  cases  above  cited,  the  owner  of  the 
servient  tenement  had,  during  the  cessation  of  enjoyment,  done 
an  act  which  he  could  not  lawfully  have  done  had  the  easement 
existed,  and  the  owner  of  the  dominant  tenement  had  taken  no 
steps  to  remove  the  obstruction  ;  yet  no  stress  was  placed  upon 
these  circumstances.  [And  the  dicta  in  Slokoe  v.  Singers,  in 
which  Bach  an  act  is  treated  as  essential  in  order  to  make  out  the 
loss  of  the  easement,  have  never  been  followed.] 


i    )   1869,  I.   )!.  5  Ch.  1G3. 
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By  the  civil  law  an  urban  servitude  could  not  be  lost  by  mere  Cessation  of 
•abandonment  on  the  part  of  the  owner  of  the  dominant,  unless  enjoyment. 
during  the  cessation  of  enjoyment,  some  act  was  done  by  the  Civil  law  re- 
owner  of  the  servient  tenement  evincing  an  intention  of  defeating  ^u;™d,80me 

-  .          _  u  o      .11!    Lo  D8  Q0U6 

the  servitude — as  if  a  man  having  a  window  should  have  stopped  bv  servient 
it  up  during  a  certain  time,  a  previously  acquired  easement  of  °WDer" 
the  passage  of  light  would  not  have  been  lost,  unless  the  owner 
of  the  servient  tenement  had  done  something  during  the  interval 
to  obstruct  the  passage  of  light :  so,  too,  in  the  case  of  an 
easement  tigni  immittendi,  mere  removal  of  the  beam  was  not 
sufficient  to  defeat  the  right,  unless  the  owner  of  the  servient 
tenement  stopped  up  the  hole  in  which  the  beam  was  placed  (a) ; 
and,  on  the  same  ground,  by  no  lapse  of  time  would  the  right  be 
lost  during  which,  owing  to  the  delay  in  rebuilding  the  servient 
tenement,  the  easement  could  not  be  exercised  (6). 

Although,  however,  there  appears  to  be  no  [sufficient]  authority 
in  our  law  for  requiring  any  such  act  as  the  condition  of  the 
extinction  of  an  easement  ;  yet  such  an  act,  unopposed  by  the 
owner  of  the  dominant  tenement,  as  in  the  case  of  Moore  v. 
Rawson,  would  be  almost  conclusive  evidence  that  there  was  no 
intention  to  preserve  the  easement. 

A  question  of  much  greater  difficulty  arises  in  those  cases  in   Alteration  by 

which  there  has  been  no  actual  cessation  of  eniovment,  but  the   encroach- 

,         c  ,    .         ,  ,  J   J  '  ment. 

mode  ot  enjoyment  has  been  more  or  less  altered;  and  where, 

instead  of  an  intention  to  relinquish  the  right,  an  attempt  has 

been  made  to  usurp  a  greater  right  than  the  party  was  entitled  to, 

[or  to  enjoy  it  in  a  different  manner  (c)  ]. 


_  (a)  Hsec  autem  jura  similiter,  ut  rus-  turn  tempus  ita  hab  leris  ;  alioquin,   si 

tieorum  quoque  prasiiorum,  certo  tern-  nihil  novi   feceris,  integrum  jus  nie'um 

pore   non    utendo   pereunt ;    nisi    quod  permanet.— Dig.  8,  2,  6,  de  serv.  prsed. 

hsec  dissimilitudo  est,  quod  non   omni-  urb. 

modo  pereunt  non  utendo;   Bed  ita  si  (6)  Si  cum  jus  haberes  immittendi, 

vicinus     simul    libertatem     usucapiat,  vicinus  statute  tempore  sedificatum  non 

veluti  si  cedes  tuae  axlibus  rneis  serviant  habuerit,     ideoque    nee    tu    immittere 

"ne  altius  tollantur,"    "ne    luminibus  poteris,     non    ideo    magis     servitutem 

mearuni  allium  officiatur  ; "  et  ego  per  amittes  ;  quia  non  potest  videri  usuce- 

statutum  tempus  fenestras  meas  prse-  pisse    vicinus   tuus   libertatem   asdium 

fixas  habuero  vel  obstruxero  ;  ita  demum  suarum,  qui  jus  tuum  non  interpellavit. 

jus  meum  amitto,  si  tu  per  hoc  tempus  —Dig.  8,  6,  18,  §  2,  quern,  serv.  amit: 

cedes    tuas    altius    sublatas    habueris  ;  (c)   E.g.,  by  altering  the  pltne  of  a 

alioquin    si  nihil   novi    feceris,    retiueo  window  or  the  course  of  a  stream.    This 

servitutem.     Item   si    "  tigni  immissi  "  method  of  alteration  is  distinguishable 

aedes   tuse   servitutem    debent,    et   ego  from  mere  encroachment ;  but  the  cases 

exemero  tiguum,  ita  demum  amitto  jus  are    so    much    intermixed    that    it    is 

meum,  si  tu  foramen  unde  exemptum  impossible   to  separate  them  in  state- 

«st  tignum  obturaveris  et  per  constitu-  ment. 
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Assuming  that  the  encroachment  confers  no  new  right,  two 
questions  arise  : — 1st,  whether  a  valid  easement  still  subsists  to 
the  extent  previously  enjoyed  ;  and,  2ndly,  if  this  be  determined 
in  the  negative,  whether  the  party  is  still  at  liberty  to  restore  his 
tenement  to  its  former  condition,  and  recur  to  its  former  mode 
of  enjoyment. 

The  first  question  may  be  considered  with  reference  to  two 
distinct  classes  of  easements  : — those  which  depend  upon  repeated 
acts  of  man,  and  require  no  permanent  alteration  in  the  dominant 
tenement,  as  rights  of  way,  or  to  draw  water  j  and  those  which 
require  for  their  enjoyment  a  permanent  adaptation  of  the  state 
of  the  dominant  tenement. 

In  the  former  case,  the  previously  existing  right  will  not 
be  affected  by  acts  of  usurpation ;  the  extent  of  which  may,  in 
such  cases,  easily  be  ascertained.  Thus,  if  a  party  having  a  right 
of  footway  were  to  use  it,  not  only  as  such,  but  also  as  a  horse  or 
carriage  way,  though  he  might  thereby  become  liable  to  an  action 
for  such  trespass,  he  might  nevertheless  sustain  an  action  for  any 
disturbance  of  his  footway.  The  right  thus  sought  to  be  usurped 
would,  in  the  mode  of  its  enjoyment,  be  altogether  distinct  from 
the  previous  easement. 

With  respect  to  those  easements  which  require  for  their  enjoy- 
ment a  permanent  adaptation  of  the  state  of  the  dominant 
tenement,  it  is  extremely  difficult  to  reconcile  the  [earlier] 
decisions,  or  to  extract  any  clear  or  intelligible  principle  from 
them  ;  but  it  appears  [even  in  the  earlier  cases]  to  be  admitted 
that,  if  the  alteration  in  the  mode  of  enjoyment  is  such  as  clearly 
not  to  render  the  easemeut  more  onerous  on  the  owner  of  the 
servient  tenement,  the  right  remains  unimpaired  ;  [and  it  is  now 
settled,  at  least  in  the  case  of  light,  that  no  attempt  to  extend  the 
enjoyment  will  destroy  the  pre-existing  right. 

The  cases  are  numerous,  but  it  will  be  well  to  go  through  them 
in  their  order.] 

In  Oherrington  v.  Abnerj  (a),  a  bill  was  filed  for  an  injunction 
to  pi-even:  stoppage  of  lights  j  there  being  six  lights  in  an  old 
house,  il  v.- , -  insisted,  that  "  in  the  new  they  should  have  but  the 
same  number  <>i  Lights,  and  of  the  Bame  dimensions,  and  in  the 
Bam  or  else  may  stop  up  and  blind  them. 


(.;)  1709,  -  Vernon,  GIG,  cor.  King,  L.  C. 
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"  So  must  not  make  more  stories,  more  lights,  nor  in  other 
places. 

"It  is  certain  they  cannot  alter  the  same  to  the  prejudice  of 
the  owner  of  the  soil — as  if  before  so  high  as  they  could  not  look 
out  of  them  into  the  yard,  shall  not  make  them  lower,  and 
the  like  ;  for  privacy  is  valuable. 

"  One  trial  had  another  granted.'' 

[The  above  dicta  can  no  longer  be  relied  upon  as  good  law. 

In  East  India  Company  v.  Vincent  (a),  Lord  Hardwicke  said  : 
"  If  I  should  give  an  opinion  that  lengthening  of  windows,  or 
makiug  more  lights  in  the  old  wall  than  there  were  formerly, 
would  vary  the  right  of  persons,  it  might  create  innumerable 
disputes  in  populous  cities,  especially  in  London  ;  and,  therefore, 
I  do  not  give  an  absolute  opinion,  but  I  should  rather  think  it 
does  not  vary  the  right/'] 

In  Cotterell  v.  Griffiths  (b),  it  appeared  that  the  plaintiff's 
windows  had  never  been  completely  opened  until  a  short  time 
before  the  action  was  brought,  but  there  had  been  blinds  sloping 
upwards  without  giving  any  view  over  the  defendant's  premises. 
Lord  Kenyon  ruled  that,  the  defendant  having  by  his  act  made 
the  plaintiff's  windows  darker  than  they  were  when  the  blinds 
were  up,  the  action  was  sustainable. 

In  Martin  v.  Goble  (c),  where  a  building  having  been  used  for 
upwards  of  twenty  years  as  a  malthouse  was  converted  into  a 
dwelling-house,  M'Douald,  C.  B.,  held  that  "  the  house  was 
entitled  to  the  degree  of  light  necessary  for  a  malthouse,  and  not 
for  a  dwelling-house  ;  the  converting  it  from  one  to  the  other 
could  not  affect  the  rights  of  the  owners  of  the  adjoining  ground  ; 
no  man  could,  by  any  act  of  his,  suddenly  impose  a  new 
restriction  upon  his  neighbour."  [This  decision  was  expressly 
dissented  from  in  Moore  v.  Hall  (d),  and  cannot  stand  with  the 
later  cases.] 

In  Chandler  v.  Thompson  (e),  it  appeared  "  that  there  had  been 
for  many  years  a  small  window  in  the  place  in  question.  About 
three  years  before  the  action  was  brought  the  plaintiff  con- 
siderably enlarged  it,  both  in  height  and  width,  and  put  in  a  sash 
frame  instead  of  a  leaded  casement.      The  defendant,  who  was 
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(a)  1740,  2  Atk.  83. 

(b)  1801,  4  Esp.  69. 

(c)  1808,  1  Camp.  332. 


(<0   1878,  L.  E.  3  Q.  B.  D.  178.     See 
above,  p.  290. 
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Alteration  by  the  owner  of  the  adjoining  ground,  then  covered  several  inches 
mcnt  of  the  space  occupied  by  the  old  window,  but  still  admittel  more 


i  •  V. 

Thompson. 


Garritt  v. 
Sharp. 


light  to  pass  through  the  new  window  than  the  plaintiff  had 
enjoyed  before  the  alteration."  Le  Blanc,  J.,  ruled,  "  that  the 
whole  space  occupied  by  the  old  window  was  privileged,  and  that 
it  was  actionable  to  prevent  the  light  and  air  passing  through  as 
it  had  formerly  done.  That  part  of  the  new  window  which 
constituted  the  enlargement  might  be  lawfully  obstructed  ;  but 
the  plaintiff  was  entitled  to  the  free  admission  of  light  and  air 
through  the  remainder  of  the  window,  without  reference  to  what 
he  might  derive  from  other  sources." 

In  Garritt  v.  Sharj)  ('/),it  appeared  that,  for  upwards  of  twenty 
years,  the  building  in  question  had  been  a  barn,  on  the  side 
of  which,  abutting  on  the  defendant's  premises,  were  several 
apertures,  about  one  or  two  inches  wide,  through  which  light  and 
air  passed  to  the  barn,  the  only  other  opening  being  the  barn 
door :  the  plaintiff's  case  was,  that  these  openings  were  made  for 
the  purpose  of  admitting  light  and  air  ;  the  defendant  contended 
that  they  had  been  caused  by  decay  and  wear,  by  the  boards 
shrinking.  In  1833  the  plaintiff  turned  the  barn  into  a  malt- 
house,  stopped  some  of  the  crevices,  and  converted  others,  by 
cutting,  into  windows,  to  which  he  put  lattices.  The  defendant 
then  erected  a  wall  which  prevented  the  access,  not  only  of  any 
additional  light  which  might  have  been  obtained  by  the  alteration, 
but  also,  as  the  plaintiff  alleged,  of  that  quantity  which  came 
into  the  building  in  its  original  state.  The  defendant  (as  was 
stated  on  the  motion  for  a  new  trial)  offered  evidence  to  show, 
that  the  alteration  in  the  mode  of  admitting  light  to  the  plaintiff's 
building  was  injurious  to  the  defendant's  adjoining  property  ; 
such  evidence,  however,  was  not  received.  Tindal,  C.  J.,  left  it 
to  the  jury  to  say,  whether  the  apertures  were  originally  placed 
there  on  purpose  to  admit  light,  and  whether  the  defendant  had 
obstructed  any  portion  of  the  light  (b)  admitted  ;  and,  in  case  of 
their  finding  in  the  affirmative  on  these  questions,  he  directed 
them,  if  the  light  now  fell  short  of  the  quantity  before  enjoyed  by 
the  plaintiff  for  the  use  of  his  barn,  to  give  damages  for  such 
diminution.     The  jury  found  for  the  plaintiff.     A  new  trial  was 


i  -:...  8  A  S.  <_'.,  1  N. 

(b)  The  word  "  originally  "  seems  to 
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moved  for — first,  on  the  ground  of  misdirection,  on  which  it  was 
contended,  that  "  the  proof  given  respecting  the  apertures  in  the 
barn  did  not  entitle  the  plaintiff  to  any  enjoyment  of  windows 
which  admitted  light  more  extensively,  and  in  au  entirely 
different  manner ;  and  that  no  licence  for  such  an  enjoyment 
could  be  presumed  from  the  licence,  if  proved,  to  have  crevices  in 
the  wall  of  the  barn."  The  rejection  of  evidence  above  mentioned 
was  also  relied  on  as  a  ground  for  a  new  trial. 

The  Court  granted  a  new  trial,  principally,  as  it  should  seem, 
on  the  ground  that,  "although  the  point  was  made,  yet  the  jury 
were  not  required  by  the  judge  to  consider  whether  the  plaintiff 
had  essentially  varied  the  manner  in  which  the  light  was  enjoyed." 
In  the  concluding  part  of  the  judgment  is  the  following  passage: 
"  It  is  enough  to  say,  that  a  party  may  so  alter  the  mode  in  which 
he  has  been  permitted  to  enjoy  this  kind  of  easement  as  to  lose 
the  right  altogether  ;  and,  in  this  case,  some  part,  even  of  the 
plaintiff's  proofs,  made  it  proper  that  the  opinion  of  the  jury 
should  be  taken  upon  that  subject." 

[The  decision  did  not  proceed  on  the  enlargement  only,  and 
possibly  not  at  all.  It  was  suggested  in  argument  that  the 
manner  of  introducing  light  was  entirely  altered ;  and  Lord 
Denman  observed  that,  while  the  old  openings  could  not  overlook 
the  neighbouring  premises,  the  windows  might.  But  it  may  be 
doubted  whether  this  could  be  a  sufficient  reason  for  depriving  the 
dominant  tenement  of  the  easement  of  light;  and  probably  the 
decision  could  not  now  be  relied  on  as  a  precedent.] 

In  Blanchard  v.  Bridges  (a),  the  alteration  of  the  windows, 
upon  which  the  question  arose,  was  assumed  by  the  Court  in  their 
judgment  to  consist  of  "  a  carrying  out  of  the  walls  (in  which  the 
windows  were),  five  feet,  in  the  same  direction  j"  and,  it  should 
seem,  an  alteration  of  their  shape  into  bay-windows, — the  original 
wall  having  been  destroyed. 

Patteson,  J.,  in  delivering  the  judgment  of  the  Court,  said,  "  As 
to  the  windows  at  the  east,  the  case  finds  that  they  do  not  occupy 
the  places  of  the  old  windows  :  the  wall,  in  which  those  windows 
were,  no  longer  exists;  and,  assuming  that  no  greater  change  of 
position  has  been  made  than  is  necessarily  consequent  upon  a 
carrying  out  of  the  side  walls  five  feet,  and  converting  the  termi- 
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Alteration  by   nation  into  a  bow,  such  a  change  is,  in  our  opinion,  sufficient  to 
encmach-      present  their  being  clothed  with  the  Bame  rights  as  the  former 
window?.     In  whatever  way  precisely  the  right  to  enjoy  tho  un- 
obstructed access  of  light  and  air  from  adjoining  land  may  be 
acquired  (a  question  of  admitted  nicety),  still  the  act  of  the  owner 
of  such  land,  from  which  the  right  flows,  must  have  reference  to 
the  state  of  things  at  the  time  when  it  is  supposed  to  have  taken 
place;  and,  as  the  act  of  the  one  is  inferred  from  the  enjoyment 
of  the  other  owner,  it  must,  in  reason,  be  measured  by  that  enjoy- 
ment.    The  consent,  therefore,  cannot  fairly  be  extended  beyond 
the  access  of  light  aud  air  through  the  same  aperture  (or  one  of 
the  same  dimensions  and  in  the  same  position),  which  existed  at 
the  time  when  such  consent  is  supposed  to  have  been  given.     It 
appears  to  us  that  convenience  and  justice  both  require  this  limi- 
tation ;  if  it  were  once  admitted  that  a  new  window,  varying  in 
size,  elevation,  or  position,  might  be  substituted  for  an  old  one, 
without  the  consent  of  the  owner  of  the  adjoining  land,  it  would 
be  necessary  to  submit  to  juries  questions  of  degree,  often  of  a 
very  uncertain  nature,  and   upon  very  unsatisfactory  evidence. 
And,   in   the   same   case,  a  party,   who   had    acquiesced    in    the 
existence  of  a  window  of  a  given  size, elevation.or  position, because 
it  was  felt  to  be  no  annoyance  to  him,  might  be  thereby  concluded 
as  to  some  other  window,  to  which  he  might  have  the  greatest 
objection,  and  to  which  he  would  never  have  assented  if  it  had 
come  in  question  in  the  first  instance.     The  case  of  Chandler  v. 
Thompson  (a)   is    not    at    all    inconsistent  with    this    reasoning. 
There,  an  ancient  window  had  been  enlarged ;  the  original  aper- 
ture   remained :    and  the  case  only  decided  that    that   aperture 
remained  privileged  as  before  the  enlargement.   We  do  not  forget 
that  the  windows  in  the  present  case,  whatever  their  privilege  may 
be,  do  not  claim  it  as  ancient  windows  in  the  ordinary  way  from 
an  acquiescence  of  twenty  years;  but  this  circumstance  furnishes 
no  ground  for  any  distinction  as  to  the  point  now  under  consi- 
deration." 

The  Court  also  decided  that  the  plaintiff  had  acquired  no  ease- 
ment even  for  tho  original  windows. 

[This  decision  also,  if   not  actually  overruled  by  Tapling  v. 
Joius  [b),  must  now  be  held  limited  to  cases  where  the  right  in 


(a)    1.811,8  Camj.b.  80.  511.    See  per  North,  J.,  in  Bcott  v.  Papa 

,    )    L665,  11    H.   L.  C  290,  below,  p.       (1886),  I,.  B.  31  Ch.  Div.  at  p.  561. 
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[question  arises  by  express  grant  and  not  by  enjoyment  uuder  the    Alteration  by 

Statute  (a).                                                                                                                                encroach- 
v    '                                                        m                                                                              ment. 
In  Arcedehie  v.  Kelk  (I),  a  plaintiff  who  in  a  trivial  deerree  

.  Arcedekne  v. 

had  herself  obstructed  the  light  and  air  to  her  dwelling  was  held   a 
not  to  have  thereby  lost  the  right  to  complain  of  an  obstruction 
by  the  defendant.] 

Similar  questions  have  arisen  in  the  cases  of  other  easements.  Lutfrel'a  I  . 
In  LuttreVs  Case  (c)  an  action  was  brought  for  the  diversion  of 
water.  The  declaration  stated  that  "  the  plaintiff,  on  the  4th  of 
March  in  the  40th  year  of  Elizabeth,  was  seised  in  fee  of  two  old 
and  ruinous  fulling-mills,  and  that  from  time  whereof,  &c,  magna 
pars  aquse  cujusdam  rivuli  ran  from  a  place  called  Hod  Weir  to 
the  said  mills ;  and  that  for  all  the  said  time  there  had  been  a 
bank  to  keep  the  water  within  the  current;  and  that  afterwards 
the  plaintiff,  on  the  8th  October,  41  Eliz.,  pulled  down  the  said 
fulling-mills,  and  in  June,  42  Eliz.,  in  place  of  the  said  fulling- 
mills  erected  two  mills  to  grind  corn,  and  said  water  ran  to  the 
said  mills  until  the  10th  September  next  following  ;  and  the  same 
day  the  defendants  foderunt  et  fregerunt  the  bank,  and  diverted 
the  water  from  his  mills,  &c. 

"  The  defendants  pleaded  not  guilty,  and  it  was  found  against 
them,  on  which  the  plaintiff  had  judgment;  upon  which  the 
defendant  brought  a  writ  of  error  in  the  Exchequer  Chamber,  on 
which  two  errors  were  assigned.  The  principal  of  these  was, 
that,  by  the  breaking  and  abating  of  the  old  fulling-mills,  and  by 
the  building  of  new  mills  of  another  nature,  the  plaintiff  had 
destroyed  the  prescription  and  could  not  prescribe  to  have  any 
water-course  to  grist-mills :  '  As  if  a  man  grants  me  a  water- 
course to  my  fulling-mills,  I  cannot,  as  it  was  said,  convert  them 
to  corn-mills,  nee  e  contra.' 

"  One  of  these  cases  cited  in  argument  was  from  10  Hen.  7, 
13  a,  b,  and  16  Hen.  7,  9  a,  b,  ( where  the  abbot  of  Newark 
granted  by  fine  to  find  three  chaplains  in  such  a  chapel  of  the 
conusee ;  afterwards  the  said  chapel  fell,  and  there  tenttur — 
(during  the  time  there  is  no  chapel),  the  divine  service  shall  cease, 
for  it  ought  to  be  done  in  a  decent  and  reverend  manner,  and  not 
at  large,  sub  dio ;  but  tenetur,  if  the  chapel  is  rebuilt  in  the  same 
place  where  the  old  stood,  then  he  ought  to  do  the  divine  service 


(a)  Per  Bowen,  L.  J.,  ibid.  p.  573.  (c)   1733,  4  Rep.  8G,  a. 

(b)  185S,  2  Giff.  683. 
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Alteration  bf  again;'  but  (it  was  collected)  if  it  is  built  in  another  place,  then 
ment.  '      *^e  grantee  is  not  bound  to  do  divine  service  there. 

"  The  next  case  cited  strongly  supports  the  principle  that  an 
alteration,  whereby  a  greater  burthen  would  be  imposed,  destroys 
the  right  altogether.  '  If  there  be  lord  and  tenant,  and  the  tenant 
holds  to  cover  and  repair  the  lord's  hall,  as  in  the  10  Edw.  8,  -;), 
in  this  case,  if  the  hall  falls,  yet  if  the  lord  builds  the  hall  in  the 
same  place  where  it  was  before,  and  of  such  biguess  as  it  was 
before,  the  tenant  is  bound  to  cover  it;  but  if  it  is  of  greater 
length  or  breadth,  so  as  prejudice  may  come  to  the  tenant,  or 
if  it  is  built  in  another  place,  or  if  that  which  was  the  hall  is 
converted  to  a  cow-house,  a  stable,  a  kitchen,  or  the  like,  he  is 
not  bound  to  cover  it;  for  the  lord,  by  his  act,  cannot  alter  the 
nature  of  the  tenure,  nor  of  the  service  which  the  tenant  ought 
to  do.' 

"  It  was  contended  in  argument,  that  the  alteration  from 
fulling-mills  to  corn-mills  might  be  injurious  to  the  grantor, 
because  he  might  have  corn-mills  himself,  the  proximity  of  others 
to  which  might  injure  him ;  and  the  principle  was  denied,  that  a 
man  may  preserve  an  easement  by  rebuilding  on  the  same  spot, 
and  in  the  same  manner,  unless  the  previous  destruction  had  been 
caused  by  some  act  of  God,  as  by  tempest  or  lightning ;  but  it 
was  resolved, '  that  the  prescription  did  extend  to  these  new  grist- 
mills, for  it  appears  by  the  register,  and  also  by  Fitz.  Nat.  Brev., 
that  if  a  man  is  to  demand  a  grist-mill,  fulling-mill,  or  any  other 
mill,  the  writ  shall  be  general,  de  uno  molendiuo,  without  any 
addition  of  grist  or  fulling.  21  Ass.  23,  agrees  of  a  plaint  in 
assize;  so  that  the  mill  is  the  substance  and  thing  to  be  de- 
manded, and  the  addition  of  grist  or  fulling  are  but  to  show  the 
quality  or  nature  of  the  mill;  and  therefore,  if  the  plaintiff  had 
prescribed  to  have  the  said  watercourse  to  his  mill  generally  (as 
he  well  might),  then  the  case  would  be  without  question  that  be 
might  alter  the  mill  into  what  nature  of  a  mill  he  pleased,  pro- 
vided always  that  no  prejudice  should  thereby  arise,  either  by 
diverting  or  stopping  of  the  water  as  it  was  before;  and  it  should 
be  intended  that  the  grant  to  have  the  watercourse  was  before  the 
building  of  the  mills,  for  nobody  would  build  a  mill  before  he  was 
sure  to  have  water,  and  then  the  grant  of  a  watercourse  being 
generally  to  his  mill,  he  may  alter  the  quality  of  the  mill  at  his 
pleasure  as  is  nfi  >i  c-aid.' 

"  So,  if  a  man  has  estovers,  either  by  grant  or  prescription,  to 
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"his  house,  although  he  alter   the  rooms  and   chambers  of   this    Alteration  by 
house,  as  to  make  a  parlour  where  it  was  the  hall,  or  the  hall      enoroach- 

1  ment. 

where  the  parlour  was,  and  the  like  alteration  of  the  qualities,  — 
and  not  of  the  house  itself,  and  without  making  new  chimneys,  by 
which  no  prejudice  accrues  to  the  owner  of  the  wood,  it  is  not 
any  destruction  of  the  prescription,  for  then  many  prescriptions 
would  be  destroyed ;  and  although  he  builds  a  new  chimney,  or 
makes  a  new  addition  to  his  old  house,  by  that  he  shall  not  lose 
his  prescription,  but  he  cannot  employ  or  spend  any  of  his  esto- 
vers on  the  part  newly  added, — the  same  law  of  conduits  and 
water-pipes  and  the  like. 

"  So,  if  a  man  has  an  old  window  to  his  hall  and  afterwards  he 
converts  the  hall  into  a  parlour,  or  any  other  use,  yet  it  is  not 
lawful  for  his  neighbour  to  stop  it,  for  he  shall  prescribe  to  have 
the  light  in  such  part  of  his  house;  and  although  in  this  case  the 
plaintiff  has  made  a  question,  forasmuch  as  he  has  not  prescribed 
generally,  but  particularly  to  his  fulling-mills,  yet  forasmuch  as 
in  general  the  mill  was  the  substance,  and  the  addition  demon- 
strates only  the  quality,  and  the  alteration  was  not  of  the  sub- 
stance, but  only  of  the  quality  or  name  of  the  mill,  and  that 
without  any  prejudice  in  the  watercourse  to  the  owner  thereof, 
for  these  reasons  it  was  resolved  that  the  prescription  remained." 
A  further  case  is  mentioned  of  a  grant  to  a  corporation,  who  were 
afterwards  incorporated  by  another  name  ;  it  was  held,  that  they 
retained  all  their  franchises  and  privileges,  because  no  person 
would  be  prejudiced  thereby  (a). 

So,  in  Saunders  v.  Newman  (&),  where  the  claim  in  the  decla-  Saunders  v, 
ration  was  for  a  mill  generally,  it  was  held,  that  the  right  to  the 
discharge  of  the  water  was  not  lost  by  an  alteration  in  the  dimen- 
sions of  the  mill-wheel.  "  The  owner  of  (a  mill),"  said  Abbott, 
J.,  in  that  case,  "  is  not  bound  to  use  the  water  in  the  same 
precise  manner  or  to  apply  it  to  the  same  mill;  if  he  were,  that 
would  stop  all  improvements  in  machinery  ;  if,  indeed,  the  altera- 
tions made  from  time  to  time  prejudice  the  right  of  the  lower 
mill,  the  case  would  be  different." 

In   Tlwmas  v.  Thomas  (c),  the  action  was  brought  for  a  dis-    Thomas  r. 
turbance  of  the  easement  of  eaves-droppings;  and  it  appeared 
that  the  height  of  the  wall,  and  the  projection  of  the  thatch  from 

(a)     [Cf.     Baxendale     v.    McMurray  (c)  18^5,  2  C.  M.  &  R.  34;  1  Gale,  61. 

(1867),  L.  R.  2  Ch.  790.]  [Ace.  Harvey  v.  Walters  (.1872),  L.  R.  8 

'    (b)  1818,  IB.  &  A.  258,  aute,  p.  225.         C.  P.  1G2.] 
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which  the  water  fell,  had  been  increased  within  five  or  six  years 
before  the  action  was  brought.  The  defendants  had  built  up  a 
wall  on  their  own  premises,  so  as  to  prevent  the  water  falling  from 
the  thatch  at  all.  The  jury  found  for  the  plaintiff,  and  the  Court 
refused  to  disturb  the  verdict ;  but  the  point  appears  to  have  been 
very  slightly  urged,  and  consequently  but  little  considered  by  the 
Court. 

So,  in  the  case  of  II all  v.  8wifl  (a),  where  the  plaintiff  had  a 
right  to  water  flowing  from  the  defendant's  land  across  a  lane  to 
his  own  land,  and  it  appeared  that,  "formerly,  the  stream  mean- 
dered a  little  down  the  lane  before  it  flowed  into  the  plaintiff's 
land,  and  that,  in  the  year  1835,  the  plaintiff,  in  order  to  render 
its  enjoyment  more  commodious  to  himself,  a  little  varied  the 
course,  by  making  a  straight  cut  direct  from  the  opening  or  spout 
under  the  defendant's  hedge  across  the  lane  to  his  own  premises;" 
and  this,  it  was  contended,  negatived  the  right  claimed  in  the 
declaration.  Tindal,  C.  J.,  in  his  judgment,  said — "  If  such  an 
objection  as  this  were  allowed  to  prevail,  any  right,  however 
ancient,  might  be  lost  by  the  most  minute  alteration  in  the  mode 
of  enjoyment, — the  making  straight  a  crooked  bank  or  foot-path 
would  have  this  result.  No  authority  has  been  cited,  nor  am  I 
aware  of  any  principle  of  law  or  common  sense  upon  which  such 
an  argument  could  base  itself"  (6). 

[Commenting  upon  the  decisions  above  quoted,  the  author 
observed  that]  it  [was]  directly  admitted  in  many  of  the  cases, 
and  in  none  [was]  it  denied,  that  the  right  of  the  owner  of  the 
dominant  tenement  to  make  alterations  in  the  mode  of  his  enjoy- 
ment [was],  in  all  cases,  subject  to  the  condition,  that  no  addi- 
tional restriction  or  burthen  be  thereby  imposed  on  the  servient 
heritage;  and  [that]  although,  where  the  amount  of  excess  [could] 
be  ascertained  and  separated,  as  in  the  case  of  Estovers  (c),  such 
alone  [was]  bad,  and  the  original  right  [would]  neverthelefli 
remain,  yet,  in  those  cases  where  the  original  and  excessive  uses 
[were]  so  blended  together  that  it  would  be  impossible,  or  even 
difficult,  to  separate  them,  and  to  impede  the  one  without,  at  the 
same  time,  affecting  the  enjoyment  of  the  other,  the  right  to  enjoy 
the  easement  at  all  appeared]  to  be  lost,  so  long  as  the  dominant 


(.;)  1838,  6  Scott,  167  ;    1  Bing.  N.  C. 
381. 

(Ji)  [This,  however,  waB  a  caso  of  an 


alteration  in  the  mode  of  enjoyment  of 
a  n:it .ui-h1  rk'ht,  not  an  easement.] 
(c)  /.     \    '    <      s|  L738),4fiep.  86,  ft. 
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tenement  remained]  in  its  altered  form.    It  [was]  admitted  by     Principle  of 
the  Court  of  King's  Bench,  in  the  case  of  Garritt  v.  Sharp  (a),     ]om  ,,fKea8e- 

,         p  r   \    />      ment  by  en- 

that  "the  mode  of  enjoying  an  easement  might  be  so  changed  as  oroaohment. 
to  defeat  the  right  altogether ; "  and  it  would  seem,  on  principle, 
that  this  consequence  should  ensue,  at  all  events  to  the  above 
extent,  wherever  a  material  injury  is  caused  to  the  owner  of  the 
servient  tenement  by  the  alteration,  and  the  original  and  usurped 
enjoyments  are  so  mixed  together  as  to  be  incapable  of  being 
separately  opposed. 

If,  [he  argued,]  such  increased  enjoyment  would  clearly  narrow  Where 
the  servient  owner's  original  right  of  building  or  otherwise  acting  ^fj!^  and 
on  his  own  property,  his  tenure  [was]  damnified  ;  for  though,  in   rights  cannot 
strictness  of  law,  he  [might]  still  build,  provided  he  [did]  not   imWeTelse- 
injure  the  original  easement,  he  [could]  now  do  so  only  under  the   m^nt  lost. 
condition  of  being  subject  to  the  opinion  of  a  jury,  on  a  question 
so  nice  as  that,  whether  the  building  in  question,  clearly  injurious 
as  it  would  be  to  the  usurped  right,  [was]  or  [was]  not  so  to  the 
original  right.    The  difficulty  of  this  question  would  be  increased 
in  proportion  to  the  magnitude  of  the  alteration,  and  the  lapse  of 
time  since  it  was  made;  consequently,  in  point  of  fact,  in  every 
case  of  negative  easement,  where  no  action  is  maintainable  for  the 
simple  enjoyment,  the  servient  owner  would  be  compelled  to  sub- 
mit to  almost  any  usurpation,  as  in  very  few  instances  could  he 
safely  exercise  his  right  of  obstruction. 

[The  author]  further  observed,  that  as  all  easements  are  restric- 
tions upon  the  natural  rights  of  property,  in  every  case  of  conflict 
between  the  interest  of  the  owners  of  the  dominant  and  servient 
tenements,  the  liberty  of  the  latter  is  more  favourably  regarded 
by  the  law  than  the  attempts  of  the  former  to  limit  it ;  and,  there-  Burthen  of 
fore,  even  supposing  the  dominant  owner  to  retain  his  right  of  Pro°f  lles  on 

'  rf  &  _  &  dominant 

action  for  what  would  have  been  a  disturbance  of  the  original  owner, 
easement,  it  would  be  incumbent  on  him  to  show,  in  order  to 
maintain  his  action,  that  the  obstruction  to  the  usurped  was 
clearly  an  interference  with  such  origiual  right;  and  also,  if  this 
were  made  out,  it  should  seem  he  should  further  show  that  the 
usurped  portion  was  capable  of  being  obstructed  without  dis- 
turbing the  original  easement. 

The  judgment  of  the  Court  of  King's  Bench,  in  Blanchard  v. 


(a)   1835,  3  A.  &  E.  325 ;  4  Nev.  &  M.  834. 
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Principle  of    Bridges  [was,  he  said,]  in  accordance  with  these  positions;  but 

loss  cf  ease-    it        m  r    n  (]jftcuit  to  reconcile  these  principles  with  some  of  the 
ment  by  en-  L      J  *  *  .  ,  .         , 

cronchment.  earlier  Nisi  Prina  decisions.  In  (jotter ell  v.  Griffiths  (a),  where 
the  right  was  to  have  light  through  windows  impeded  by  blind* 
sloping  upwards  admitting  light  only,  but  giving  no  view,  it  would 
be  almost  impossible  for  the  owner  of  the  adjoining  land  to  restrict 
the  passage  of  air  to  the  original  amount  when  the  blinds  had  been 
removed.  To  the  case  of  Chandler  v.  Thompson  (1>),  the  same 
observations  appl[ied]:  in  this  latter  case,  if  the  house  were  not 
built  to  the  extreme  edge  of  the  dominant  tenement,  it  must  be 
physically  impossible  to  obstruct  the  light  passing  through  the 
increased  portion  without  at  the  same  time  darkening  the  original 
aperture.  In  the  case  of  a  watercourse  this  difficulty  of  fact 
[could]  rarely  occur;  but  there,  as  in  the  other  instances  men- 
tioned in  LuttreVs  Case,  the  fact  of  any  prejudice  thereby  arising 
to  the  servient  heritage  would  be  equally  fatal  to  the  validity  of 
the  easement  in  its  altered  form  (c). 
Rcnslav:  v.  [The  author's  views  were  supported,  after  the  publication  of 

Bean'  this  treatise,  by  the  decision  in    Renshaw  v.    Bean  {d).     There, 

the  plaintiff,  about  eighteen  or  nineteen  years  before  the- 
obstruction  complained  of,  had  rebuilt  his  premises,  and,  in 
doing  so,  had  somewhat  varied  the  position  of  twelve  ancient 
windows.  As  to  two  of  them,  he  had  altered  the  plane  in  which 
they  were  ;  and  in  respect  of  these  he  admitted  himself  barred  by 
the  decision  in  Blanchard  v.  Bridges  (e)  from  making  any  claim. 
The  remaining  ten  windows  had  been  altered,  not  in  plane,  but  in 
position  or  area  ;  one  of  them  being  shifted  and  enlarged  so  that 
only  about  a  third  of  it  covered  space  occupied  by  one  of  the 
old  windows,  another  covering  parts  of  two  old  window-spaces  and 
the  space  formerly  occupied  by  the  intervening  blank  wall,  ami 
the  remaining  seven  occupying  nearly  the  same  positions  as  seven 
ancient  windows,  but  being  shifted  a  little  higher  up.  Under 
the--  circumstances  the  defendant,  who  had  obstructed  all  the 
windows,  quoted  the  author's  doctrine  in  support  of  his  claim  so- 
to  do;  and,  on  a  case  being  stated,  the  Court  of  Queen's 
Bench  (  f)  gave  judgment  for  the  defendant. 


(«)   lsol,   t  Sip.  69j  ante,  ]>.  499.  (■')    1852,  IS  Q.  B.  112. 

(>.)   1811,  8  damp,  80  j  ante,  p.  La  to  which,  see  above,  p.  602. 

(c)  [See   I                                  '     below,  (/)  Lord  Campbell,  C   J.,  and  Pattfc 

j,.  510,  aco.]  aon,  Coleridge,  aud  Wightman,  JJ. 
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[There  is  a  curious   inconsistency  between    the  case  and  the     Principle  of 
-judgment;     for,  while  the  case    expressly    states    that  "  in   the     lo88  of  ease- 

J       °  _  M  r  J  ment,  by  en- 

premises  which  previously  occupied  the  site  of  the  plaintiff's  oroaohmen( 
present  premises,  there  was  the  same  number  of  stories  as  in  the 
present  premises,"  Lord  Campbell,  who  delivered  the  judgment, 
says  that  the  plaintiff,  in  rebuilding  his  house,  "  made  it  a  story 
higher,  putting  windows  into  the  new  story."  It  is  not  clear 
whether,  if  the  court  had  proceeded  only  on  the  facts  as  stated 
in  the  case,  the  decision  would  have  been  different ;  but,  as  no 
distinction  is  expressly  made  between  the  new  windows  and  the 
new  portion  of  the  old  windows,  it  is  conceived  that  the  result 
would  have  been  the  same  in  any  case  (a). 

"  We  do  not,"  said  Lord  Campbell,  "  proceed  upon  the  ground 
that  the  plaintiff,  by  the  alteration  in  his  windows,  had  entirely 
lost  the  right  which  he  had  before  enjoyed  of  having  light  and  air 
through  such  portions  of  the  present  windows  as  formed  portions 
of  the  ancient  windows  before  the  alteration;  and  we  must  be 
understood  as  not  meaning  to  overturn  any  of  the  cases  on  which 
the  plaintiff's  counsel  has  relied.  But  the  plaintiff  has  acquired 
nothing  more  in  addition  to  that  former  right ;  and  if,  by  the 
alterations  which  he  has  made,  he  has  exceeded  the  limits  of 
that  right,  and  has  put  himself  into  such  a  position  that  the 
excess  cannot  be  obstructed  by  the  defendant,  in  the  exercise  of 
his  lawful  rights  on  his  own  land,  without  at  the  same  time 
obstructing  the  former  right  of  the  plaintiff,  he  has  only  himself 
to  blame  for  the  existence  of  such  a  state  of  things,  and  must  be 
considered  to  lose  the  former  right  which  he  had — at  all  events 
until  he  shall,  by  himself  doing  away  with  the  excess  and 
restoring  his  windows  to  their  former  state,  throw  upon  the 
defendant  the  necessity  of   so  arranging  his  buildings  as  not  to 

interfere  with  the  admitted  right We  by  no  means  say 

that,  where  the  owner  of  a  house  alters  the  dimensions  of  an 
ancient  window  in  it,  he  may  in  no  case  maintain  an  action  for 
that  which  is  an  obstruction  to  the  window  in  its  new  state,  and 
would  have  been  an  obstruction  to  it  in  its  former  state.  This 
would  be  contrary  to  a  long  series  of  decisions,  beginning  with 
LuttreVs  Case,  reported  by  Lord  Coke.  If  the  wall  in  which  the 
window  is  be    on  the  extremity  of   the  owner's    land,    and  the 


(a)  See  per  Kiadersley,  V.-C,  in  Wilson  v.  Towncnd,  and.  Hutchinson  v.  Copestake, 
quoted  below. 
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[window  is  enlarged  at  the  lower  part  of  it,  the  owner  of  the 
adjoining  land  could  easily  obstruct  the  unprivileged  part  of  the 
window,  and  would  not  be  justified  in  building  a  wall  which  would 
obst  ruct  the  whole.  But  there  was  no  mode  of  merely  obstructing 
the  new  and  unprivileged  windows,  and  the  unprivileged  portions 
of  the  windows  in  the  lower  stories,  in  this  case ;  and  the 
obstruction  of  the  privileged  portions  of  these  windows  is  a 
necessary  consequence  of  the  obstruction  of  the  unprivileged 
portions  of  them  and  of  the  new  windows  in  the  additional  story." 

Renshaw  v.  Bean  was  quoted  with  approval  by  the  Court  in 
Oawkwell  v.  liussell  (a).  There,  a  man,  having  an  easement  of 
a  draiu  for  the  discharge  of  water,  sent  foul  drainage  down,  and 
brought  an  action  for  obstructing  it.  The  claim  failed,  and 
Pollock,  C.  B.,  expressed  an  opinion  that  no  benefit  would  be 
derived  from  bringing  another  action  and  stating  a  limited  right 
"because,  where  a  party  has  a  limited  right  of  this  kind,  and 
exercises  that  limited  right  in  excess  so  as  to  produce  a  nuisance, 
the  only  remedy,  and  the  only  way  whereby  the  (other)  party 
can  protect  himself,  is  by  stopping  the  whole."  It  would 
seem  that  this  decision  can  stand  independently  of  Renshaw  v. 
Bean;  for  the  dominant  owner,  in  sending  dirty  water  down,  was 
in  fact  exercising  no  right.  His  right  was  to  send  clean  water 
down  ;  and  this  right  was  never  obstructed. 

In  Wilson  v.  Townend  {b),  a  case  in  Chancery,  the  plaintiff 
having  moved  for  an  injunction  restraining  the  defendant  from 
obstructing  some  ancient  windows,  the  defendant  proved  that 
the  windows  had  been  recently  added  to  and  increased  in  size, 
and  relied  on  Renshaw  v.  Bean.  Kindersley,  V.-C,  while  not 
dissenting  from  that  case  (which,  nevertheless,  he  thought  it 
difficult  to  reconcile  with  Chandler  v.  Thompson  (c) ),  pointed  out 
that  in  the  case  before  him  no  additional  story  had  been  added, 
and,  on  the  defendant  undertaking  to  pull  down  if  required,  left 
the  parties  to  their  remedy  at  law.  The  case  seems  to  have  been 
afterwards  compromised  (</j. 

In  Ooo]  i  r  v.  Hubbuck  (e),  where  the  point  again  arose,  Romilly, 
M.  R.,  attempted  to  reconcile  Renshaw  v.  Bean  with  the  earlier 


(o)  1866,  26  I-  •!..  Exoh.  84. 
(/,)    I860,  2  Gift  ■'!-!  ;  6  Jur.,  N.  S. 
1109. 

(c)  Above,  p.  499. 


Per  Blackburn,  J.,  12  C.  B.,  N. 
B.  al  p.  B35. 

(■  )    1%U,  30  Beav.  100  ;  7  Jur.,  N.  S. 
457. 
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[cases,  and  stated  Lis  opinion  that  the  main  point  was,  whether     Principle  of 

the  alteration  was  "material" — i.e.,  prejudicial  to  the  servient     lo88ofea8e- 

.  , .  ,  .,        I,.  meat  by  en- 

owner — or    not;    but    did  not    clearly    explain  to  what  kind  of     croachmeut. 

"  prejudice  "  he  referred.     Some  of  the  dicta  in  the  judgment 

are  difficult  to  reconcile  with  Iienshaw  v.  Bean. 

In  Bavies  v.  Marshall  (a),  the  point  did  not  really  arise;  but   /- 
the  position  contended  for  by  the  author  was  treated  as  clear  law.  Mar8ha 
The   same    observation    applies    to    Turner   v.    Spooner   (b), — a  Turner  v. 
decision  of  Vice-Chancellor  Kinderslev's.  Spooner. 

In  Hutchinson  v.  Copestake  (c),  it  appeared  that  the  dominant  Hutchinson  v. 
tenement  had  been  burnt  down  in  1853  and  rebuilt,  and  that  Copes  ike' 
portions  of  each  of  the  windows  in  the  new  building  were  in  sites 
not  occupied  by  any  of  the  former  windows  (d).  A  new  window 
was  also  opened  in  the  basement.  An  action  having  been 
brought  for  obstruction  of  the  ancient  lights,  the  Court  of 
Common  Pleas  gave  judgment  for  the  defendant  on  the  authority 
of  Renshaw  v.  Bean.  The  decision  was  affirmed  in  the  Ex- 
chequer Chamber.  But,  while  two  of  the  judges  (Crompton  and 
Hill,  JJ.)  gave  reasons  for  their  decision  which  were  in  ac- 
cordance with  those  given  in  Blanehard  v.  Bridges  and  Renshaic  v. 
Bean,  the  remaining  three  judges  (Blackburn  and  Channell,  JJ. 
and  Bramwell,  B.)  rested  their  concurrence  on  the  ground  that 
no  one  of  the  plaintiff's  existing  windows  substantially  corre- 
sponded with  an  ancient  window,  so  as  to  be  a  continuation  of 
the  ancient  light.  The  majority  of  the  judges  were  prepared, 
if  necessary,  to  overrule  Renshaw  v.  Bean  (e) ;  and  the  decision 
seems  to  be  reconcilable  with  the  case,  hereafter  quoted,  of  Jones 
v.  Tapling  (f). 

Jones  v.  Tapling  (g)  was  an  action  for  obstructing  the  lights  of  Tapling  r 
No.  107,  Wood  Street,  Cheapside,  in  the  city  of  London.     The 
plaintiff  had,  in  1857,  made  alterations  in  107,  Wood  Street,  to 
adapt  it  to  his  adjoining  new  warehouses,  by  lowering  the  first 
and  second  floors,  and  lowering  two  out  of  three  ancient  windows 


(a)  1861,  1  Dr.  &  Sm.  557;  7    Jur.,  (/)  See  the  observations  of  Baggallay 
N.  S.  720.  and  Cotton,  L.  JJ.,  in  Newson  v.  Pe 

(b)  1861,  4  L.  T.,  N.  S.  732.  (1884),  L.  R.  27  Ch.  Div.  at  pp.  55  and 

(c)  8  C.  B.,  N.  S.  102  (1S60) ;  on  app.  61 ;   but  note  the  warning  of  Lindley, 
9  C.  B.,  N.  S.  863  (1861).  L.  J.,  at  p.  64. 

(d)  See  the  plan  given,  L.  R.  27  Ch.  (g)   1861-5,  11  C.  B.,  N.  S.  283  ;  12 
Div.  49,  n.  C.  B.,  N.  S.  826;  11  H.  Lda.  290,  nom. 

(e)  Per  Blackburn,  J.,  12  C.  B.,  N.  Ta  'ling  v.  Jones. 
S.  at  p.  837. 
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Principle  of    [in  them  so  as  to  suit  the  new  position  of  the  floors.     Oae  of  the 

loss  of  ease-    lowere(j  windows  was  about  one  foot  longer  than  before,  and  the 

ment  by  en.  ° 

croaehmem.     other  was  about  the  same  size  as  the  old  one  ;  and  both  occupied 

Tapling  v.  parts  of  the  old  apertures.  lie  had  also  built  two  additional 
Junes.  stories,  with  windows  in  each  ;  these  window's  being  so  situated 
that  it  was  impossible  for  the  adjoining  owner  to  obstruct  them 
without  also  obstructing  to  an  equal  or  greater  extent  that 
portion  of  the  first-mentioned  windows  and  lights  which  occupied 
the  site  of  the  ancient  windows  in  Xo.  107.  The  defendant,  who 
was  tenant  of  the  adjoining  property,  built  a  warehouse  upon  it, 
with  a  wall  of  such  a  height  as  to  obstruct  the  whole  of  the 
windows  of  107,  Wood  Street.  After  the  defendant's  wall  was 
completed,  the  plaintiff  caused  his  altered  windows  to  be  restored 
to  their  original  state  as  to  size  and  position,  and  the  new 
windows  to  be  blocked  up  by  filling  up  the  spaces  with  brick- 
work, and  called  on  the  defendant  to  pull  down  his  wall,  and 
restore  the  plaiutiff's  premises  to  their  former  light  and  air. 

In  the  Court  of  Common  Pleas  opinions  were  equally  divided  ; 
but  Keating,  J.,  the  junior  judge,  having  withdrawn  his  judg- 
ment, judgment  was  entered  for  the  plaiutiff.  All  the  judges 
were  of  opinion  that  the  original  obstruction  by  the  defendant 
was  lawful;  but  the  prevailing  opinion  (Erie,  C.  J.,  and  Williams, 
J.)  was,  that  the  contiuuance  of  the  obstruction  after  the  cause 
for  it  was  withdrawn  was  unlawful.  The  act  of  the  plaintiff,  said 
Erie,  C.  J.,  showed  an  intention  the  reverse  of  abandoning  any 
existing  right;  his  intention  was  to  obtain  an  increase.  The 
right  of  obstructing  the  old  window  was  limited  to  the  necessity 
of  obstructing  the  new  one  ;  and  the  defendant  acted  at  his  peril 
if  he  chose  with  such  a  limited  right  to  be  at  great  expense  for 
a  permanent  structure. 

This  judgment  was  affirmed  in  the  Exchequer  Chamber, 
Bramwell,  B.,  and  Blackburn,  J.,  holding  that  the  original 
obstruct  ion  was  unlawful,  and  dissenting  from  Renshaw  v.  Bean; 
Wight  man,  •].,  and  Crompton,  J.,  agreeing  with  the  opinions  of 
Erie,  C.  J.,  and  Williams,  J.,  in  the  Court  below;  and  Pollock, 
0.  P.,  and  .Martin,  B.,  dissent  ing  on  the  ground  that  the  original 
obstruct  i  mi  wufl  lawful,  and  that  the  defendant  was  uol  bound  to 
pull  down  his  wall  on  the  plaintiff  restoring  his  windows  to  their 
original  condition. 

"It  U  quite  true,"  said  Mr.  Justice  Pdacklmrn,  in   his  masterly 
judgment,  "that  the  opening  of  a  new  window  looking  into  the 
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[grounds  of  another  may  not  only  annoy  that  neighbour,  but  may  Principle  of 
often  affect  the  value  of  his  property.  I  do  not  doubt  that  ^tb^en' 
the  marketable  value  of  a  villa,  with  a  garden  enclosed  by  trees,  "oachment'. 
and  secluded  from  public  view,  would  be  seriously  affected  if 
a  fresh  story  were  raised  on  a  neighbouring  house,  so  as  to 
overtop  the  trees  and  expose  the  garden  to  the  view  of  neigh- 
bours :  but  the  law  of  England  considers  this  no  injury.  No 
action  lies  against  him  who  put  up  the  new  window;  there  is  no 
equity  to  restrain  him  from  doing  so ;  he  has  done  an  act 
perfectly  legal,  though  it  may  be  annoying  to  his  neighbour. 
But  though,  in  opening  a  new  window,  he  has  done  a  lawful  act, 
he  does  not  thereby  acquire  any  right  against  his  neighbour. 
That  neighbour  may  use  his  land  just  as  before;  if  he  does  it  so 
as  to  obstruct  the  unprivileged  window,  he,  in  his  turn,  does  a 
lawful  act,  though  it  may  be  annoying  to  the  owner  of  the 
unprivileged  window.  He  does  this,  not  in  the  exercise  of  any 
new  right  to  obstruct  that  window,  but  in  exercise  of  his  former 
rights  to  use  his  property  as  before,  though  it  may  obstruct  that 
unprivileged  window.  The  motive  for  exercising  the  right  may 
be  a  wish  to  obstruct  the  window;  but  his  right  is,  to  use  his 
land  as  before,  without  any  new  restriction.  I  may  seem 
pedantically  punctilious  in  expressing  this ;  but  it  seems  to  me 
that  much  of  what  I  consider  the  fallacy  in  reasoning  of  those 
from  whom  I  differ,  consists  in  laying  down  as  a  premise  that 
there  is  a  right  to  obstruct  the  new  window  (which  is  true  in  the 
sense  that  it  is  not  wrong  to  do  acts  otherwise  lawful,  though 
they  have  the  effect  of  obstructing  the  window),  and  then 
reasoning  upon  it  as  if  it  were  true  in  the  sense  that  a  fresh  right 
was  conferred,  and  therefore  that  act,  not  otherwise  lawful,  became 
•excused,  if  done  in  exercise  of  that  right.  It  is  also  true,  that, 
at  the  end  of  twenty  years,  the  new  window  will,  if  not  obstructed 
in  the  interval,  become  itself  privileged,  and  the  owner  of  that 
window  will  have  a  right  to  restrict  the  owner  of  the  land  from 
using  his  land  so  as  to  obstruct  the  window  thus  by  lapse  of  time 
become  a  privileged  window.  As,  by  the  hypothesis,  he  could 
not  during  the  interval  use  his  land  so  as  to  obstruct  this  as  yet 
unprivileged  window,  without  at  the  same  time  obstructing  fhe 
old  one,  there  is  no  more  extensive  restriction  imposed  upon  him 
"by  the  new  window  becoming  privileged  than  existed  before  the 
new  window  was  opened  ;  but  there  is  a  new  title  acquired  to  this 
Testriction  ;  and,  as  it  is  possible  that  the  two  windows  may  come 
g.  34 
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Principle  of    [into  different  hands,  so  that  the  owner  of  the  land,  if  he  wishes 

m^nby'en!    to  buy  up  the  rights  to  the  lights,  may  be  forced  to  bargain  with 

croacbmept.    two  persons  instead  of  one,  some  inconvenience  may  arise  from 

Tapling  v.      this;   but   it   is  remote  and  slight,  and  indeed  it  requires  some 

ingenuity    to    discover    that    any    inconvenience  can  arise  from 

the  double  title  to  the  same  restriction.     The  real  hardship  upon 

the  owners  of  adjoining  land  is  in  cases  where  privacy  is  of  value  : 

there,   it    an   old  privileged  window  of    such   size  and  extent  as 

to  be  an  annoyance  is  to  be  respected,  it  may  deprive  the  owner 

of  the  land  of  the  power  of  obstructing  new  windows  of  such  size 

and   extent  as   to   destroy  his  privacy  altogether,  and  not  only 

annoy  him,  but,  as  I  have  already  pointed  out,  seriously  affect 

the  value  of  his  property.     Still,  though  this  is  a  great  damnum, 

it  is   no  injuria.     No  action  lies  for  it ;  no  injunction  in  equity 

can  be  obtained  to  prevent  it. 

"  Xow,  the  supposed  plea,  if  good,  must  be  supported  on 
analogy  to  those  which  excuse  a  trespass  to  real  property,  on  the 
ground  that  it  was  necessary  for  the  purpose  of  abating  a 
nuisance  erected  or  maintained  by  the  plaintiff,  or  an  assault  or 
imprisonment,  as  necessary  to  prevent  the  plaintiff  committing  a 
wrong,  &c.  In  such  a  case,  the  plaintiff's  right  to  the  possession 
of  his  close,  or  to  his  personal  liberty,  is  neither  destroyed 
nor  suspended  ;  but  the  defendant  is  excused  because  the  inter- 
ference with  that  right  was  necessary  to  prevent  an  injury  to 
himself  by  the  plaintiff. 

"'The  reason,'  says  Blackstone  (3  Comm.  G),  speaking  of 
the  abatement  of  a  nuisance,  'why  the  law  allows  this  private 
summary  method  of  doing  oneself  justice,  is,  because  injuries  of 
this  kind,  which  obstruct  or  annoy  such  things  as  are  of  daily 
convenience  and  use,  require  an  immediate  remedy,  and  cannot 
wait  for  the  slow  progress  of  the  ordinary  forms  of  justice.' 
This  assumes  that  what  is  to  be  redressed  in  a  summary  way, 
is  an  injury  which  might  be  redressed  by  the  ordinary  cod 
of  justice,  it  would  be  a  strange  anomaly  if  we  were  to  say  thai 
Ave  d"  not  approve  of  the  old-established  doctrine  that  a  mere 
invasion  of  privacy  is  no  injury,  and,  though  admitting  that  this 
doctrine  is  BO  well  established  that  no  court  can  grant  any 
redr  ere  to  support  the  defendant  if  he  takes  the  law  into 

'.yd  hands,  and  6XCU86  him  if  he  interferes  with  a  legal  right 

of   hie    neighbour's,    provided    it    is   done   for   the   purpose  of 
ttis   privacy.     Would   a   plea   be  good,  justifying  a 
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[trespass  on  the  plaintiff's  land  for  the  purpose  of  obstructing  this 
new  window,  if  it  could  not  otherwise  be  done  ?  Or,  if  the 
plaintiff  happened  to  have  a  private  right  of  way  from  his  door, 
could  the  owner  of  the  servient  tenement  justify  obstructing  this 
right  of  way,  if  a  new  light  were  thrown  out  above  the  door,  and 
that  new  light  could  not  be  obstructed  without  obstructing  the 
right  of  way  ?  I  suppose  it  will  scarcely  be  said  that  such  pleas 
would  be  good ;  indeed,  Lord  Campbell  himself,  in  Renshaw 
v.  Bean,  confines  the  right  to  obstruct  the  new  window  to  cases 
in  which  the  party  in  doing  so  commits  no  trespass.  Bat,  why 
should  the  defendant  be  excused  from  interfering  with  the  right 
of  the  plaintiff  to  light  to  his  window  on  the  third  floor,  by  an  act 
of  the  plaintiff  which  would  not  excuse  or  justify  an  interference 
with  any  other  right  of  the  plaintiff,  such  as  his  right  to  the 
exclusive  possession  of  his  own  land,  or  his  right  of  way,  if 
he  had  it  ?  It  is  true  that  the  act  of  the  plaintiff  has  been  that 
of  opening  new  windows,  and  the  right  of  the  plaintiff  which 
is  interfered  with  is  in  respect  of  an  old  window.  So  far  there  is 
something  in  common — '  there  are  lights  in  both/  But,  in  every 
other  respect,  they  are  as  distinct  as  any  other  rights,  as  will 
be  seen  from  this  supposed  case.  The  fourth  and  fifth  stories 
here  might  have  been  separate  tenements  at  the  time  when  the 
new  windows  were  thrown  out,  and  afterwards  within  the  twenty 
years,  have  come  into  the  same  hand  as  the  third  floor.  I  take 
it  that,  if  such  had  been  the  case,  the  defendant  would  have  as 
much  excuse  for  interfering  with  the  third  floor  window  to 
prevent  the  plaintiff  from  continuing  and  maintaining  the  new 
windows  as  he  now  has ;  but  it  would  then  have  been  too 
obvious  for  dispute,  that  the  right  infringed  was  a  right  wholly 
distinct  from  that  which  would  at  the  end  of  the  twenty  years 
be  acquired." 

The  same  arguments  are  further  developed  by  Baron  Bramwell, 
who  shows  the  impossibility  of  extending  the  doctrine  to  two 
adjoining  houses  belonging  to  different  owners.  The  judges  who 
decided  Blanchard  v.  Bridges  and  Renshaw  v.  Bean  did  not 
intend,  he  says,  to  overrule  Chandler  v.  Thompson. 

This  judgment  was  affirmed  in  the  House  of  Lords. 

The  Lord  Chancellor,  Lord  Westbury,  after  citing  the  third 
section  of  2  &  3  Will.  4,  c.  71,  which  enacts  that,  after  twenty 
years'  enjoyment  of  the  access  of  light  to  a  dwelling  house,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  observed 
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Principle  of    [that  the  right  to  light  now  depended  upon  positive  enactment, 
loss  tf  ease-  jj-j  •  -.      ,  ,  ,  ,  , 

mentbyen.     ana  "ld  not   require,  and   therelore  ought  not  to   be  rested  on, 

croachment.  aily  presumption  of  grant,  or  fiction  of  a  licence  having  been 
.v.  obtained  from  the  adjoining  proprietor.  "The  right  is  declared 
by  the  statute  to  be  absolute  and  indefeasible  :  and  it  would  seem, 
therefore,  that  it  cannot  be  lost  or  defeated  by  a  subsequent 
temporary  intermission  of  enjoyment  not  amounting  to  abandon- 
ment. Moreover,  the  absolute  and  indefeasible  right  -which  is 
the  creation  of  the  statute  is  not  subject  to  any  condition  or 
qualification,  nor  is  it  made  liable  to  be  affected  or  prejudiced  by 
any  attempt  to  retard  the  access  or  use  of  light,  beyond  that 
which,  having  been-  enjoyed  uninterruptedly  during  the  required 

period,  is  declared  to  be  not  liable  to  be  defeated If  nay 

adjoining  neighbour  builds  upon  his  land,  and  opens  numerous 
windows  which  look  over  my  gardens  or  my  pleasure-grounds,  I 
do  not  acquire  from  this  act  of  my  neighbour  any  new  or  other 

right  than   I  before  possessed The  '  invasion  of  privacy 

by  opening  windows '  is  not  treated  by  the  law  as  a  wrong  for 
which  any  remedy  is  given."  He  could  not  accept  the  reasoning 
on  which  the  decisions  in  Itenshaw  v.  Bean  and  Hutchinson  v. 
CopestaTce  were  founded.  "Upon  examining  the  judgments  in 
those  cases,  it  would  be  seen  that  the  opening  of  the  new  windows 
is  treated  as  a  wrongful  act  done  by  the  owner  of  the  ancient 
lights,  which  occasions  the  loss  of  the  old  right  he  possessed; 
and  the  Court  asks  whether  he  can  complain  of  the  natural  con- 
sequence of  his  own  act  ?  Thus  two  erroneous  assumptions  are 
involved  in  or  underlie  this  reasoning :  first,  that  the  act  of 
opening  the  new  windows  was  a  wrongful  one  ;  and  secondly,  that 
such  wrongful  act  is  sufficient  in  law  to  deprive  the  party  of 
his  right  under  the  statute."  His  Lordship's  opinion  was,  that 
the  appellant's  wall,  so  far  as  it  obstructed  the  access  of  light  to 
the  respondent's  ancient  unaltered  window,  was  an  illegal  act 
from  the  beginning. 

Lord  Cranworth  gave  similar  reasons  for  his  judgment,  and 
expressed  his  dissent  from  the  reasoning  in  Renshaw  v.  Bean. 

Lord  Chelmsford  said,  that  he  did  not  see  that  the  appellant's 
case  would  be  benefited  if  it  were  established,  contrary  to  the 
express  words  of  the  statute,  that  the  right  to  the  enjoyment  of 
light  rested  on  the  footing  of  a  grant.  He  stated  the  law  to 
be  that  the  right  acquired  by  user  must  necessarily  be  confined  to 
the  exact  dimensions  of  the  opening  through  which  the  access  of 
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[light  and  air  had  been  permitted.  As  to  anything  beyond,  the  Principle  of 
parties  possessed  exactly  the  same  relative  rights  which  they  ment'by'en! 
had  before.  The  owner  of  the  privileged  window  did  oothiDg  croachment. 
unlawful  if  he  enlarged  it,  or  made  a  new  window  in  a  different  TapUmg  v. 
situation.  The  adjoining  owner  was  at  liberty  to  build  upon  his 
own  ground  so  as  to  obstruct  the  addition  to  the  old  window,  or 
shut  out  the  new  one  ;  but  he  did  not  acquire  his  former  right  of 
obstructing  the  old  window,  which  he  had  lost  by  acquiescence, 
nor  did  the  owner  of  the  old  window  lose  his  absolute  and  inde- 
feasible right  to  it,  which  he  had  gained  by  length  of  user.  The 
right  continued  uninterruptedly  until  some  unequivocal  act  of 
intentional  abandonment  was  done  by  the  person  who  had 
acquired  it,  which  would  remit  the  adjoining  owner  to  the  un- 
restricted use  of  his  own  premises.  "  It  will,  of  course/'  he 
said,  "  be  a  question  in  each  case  whether  the  circumstances 
satisfactorily  establish  an  intention  to  abandon  altogether  the 
future  enjoyment  and  exercise  of  the  right.  If  such  an  intention 
is  clearly  manifested,  the  adjoining  owner  may  build  as  he  pleases 
upon  his  own  land  ;  and,  should  the  owner  of  the  previously 
existing  window  restore  the  former  state  of  things,  he  could  not 
compel  the  removal  of  any  building  which  had  been  placed  upon 
the  ground  during  the  interval.  For  a  right  once  abandoned  is 
abandoned  for  ever."  But  a  person,  by  endeavouring  to  extend  a 
right,  could  not  manifest  an  intention  to  abandon  it;  he  evinced 
his  determination  to  retain  it,  and  acquire  something  more.  And 
the  enlarging  an  ancient  window  would  be  no  cause  of  forfeiture, 
because  the  act  was  not  unlawful.  He  thought  Benshaw  v.  Bean 
could  not  be  supported. 

While  the  appeal  in  Jones  v.  Tapling  was  still  pending,  three 
cases  were  decided  which  illustrate  the  principle  there  discussed. 

The  first  of  these  in  chronological  order  was  Binckes  v.  Pash  (a).  Binder  v. 
The  plaintiff's  windows  on  the  ground  floor  had  existed  in  their 
present  state  for  more  than  twenty  years  before  action  brought ; 
but  he  had,  about  ten  years  before  the  action,  altered  his  windows 
on  the  first  floor  ;  and  it  was  apparent  that,  at  the  distance  of 
ten  feet,  no  obstruction  of  the  new  part  of  the  upper  windows 
could  have  been  effectual  which  did  not  also  obstruct  the -old 
parts   and  the  windows   on  the  ground  floor.      The   defendant 


(a)  1861,  11  C.  B.,  N.  S.  324,. 
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[erected  a  building  which  was  a  materia]  obstruction  to  some  of 
the  ground  floor  windows,  but  no  materia]  obstruction  to  the 
altered  windows;  and  this  building  was  finished  and  roofed  in. 
On  action  brought,  the  defendant  contended  that,  by  reason  of 
the  alteration  of  the  upper  windows,  he  had  a  right  to  obstruct 
every  window  the  obstruction  of  which  was  necessary  to  reach 
the  usurped  light.  But  the  Court,  while  admitting  that  this 
might  be  the  effect  of  Renshaic  v.  Bean,  supposing  the  defendant 
to  have  had  an  intention  of  reaching  the  usurped  light,  held 
that  on  the  facts  he  had  had  no  such  intention,  and  decided 
against  him.  The  true  mode  of  meeting  the  contention  was, 
said  Byles,  J.,  "to  distinguish  between  the  absolute  right  to 
block  the  ancient  window  and  the  conditional  right  dependent 
on  another  enterprise  which  has  not  yet  been  undertaken  by  the 
defendant,  and  perhaps  never  will  be." 

The  second  of  the  cases  referred  to  was  Weatlierleyv.  Ross  (a), 
which  was  a  suit  to  restrain  an  interference  with  five  lights  which, 
were  alleged  to  be  ancient.  But  it  appeared  that  one  of  the 
windows  in  question  was  new,  that  two  others  had  been  recently 
shifted,  and  that  it  was  impossible  to  block  up  the  new  and 
altered  windows  without  obstructing  the  remaining  ones.  Wood, 
V.-C,  following  and  approving  Renshaw  v.  Bean,  which  was  not 
then  overruled,  held  that  the  defendant's  obstruction  was  lawful. 
But,  upon  the  plaintiff's  submitting  to  block  up  the  new  window 
and  to  restore  the  altered  windows  to  their  former  state,  the 
Vice-Chancellor  granted  an  injunction  to  protect  the  ancient 
windows  when  so  restored,  and  ordered  the  plaintiff  to  pay  the 
costs  of  the  suit. 

The  third  case  is  Curriers'  Co.  v.  Corbett  (b),  where  a  house 
which  had  been  burnt  down  and  rebuilt,  with  windows  differing 
somewhat  in  shape  from  the  ancient  ones,  was  held  not  to  have 
lost  its  right  to  light, — a  decision  which,  although  doubtless  in 
accordance  with  Tapling  v.  Jones,  would  be  difficult  to  reconcile 
with  Renshaw  v.  Bean. 

The  decision  of  the  House  of  Lords  in  Tabling  v.  Jones,  which 
has  been  uniformly  followed  since  it  was  given  {<■),  has  put  an  end 


(a)  1863,  l  II-  ■••  M- 

_'    Dr.   &  Urn.  355;   Bee  11 
Jar.,  N.  S.  719. 

(c)  Cf.  Martin  v.  Eeador    IW'B),  L. 
B,  2  Bq.  426,  at  p.  433  ;  Btaight  v.  Burn, 


(1809),   L.   If.   ■>  Ob,   168s   AyntUy  r. 

(I^T.'.j,  I.,  li.  1"  Oh.  288  ; 
Bon  v.  /'•         ■  (  iss::),  L.  K.  27  Ob.  Div. 
.    (188G),  L.  R.  31  Ch. 
Div.    Got.     The    decision    in    Heath   v. 
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[to  the  doctrine  that  an  easement  of  light  may  be  lost  by  an     Principle  of 

alteration  in  the  size   of   a  window,   whether  that   doctrine   be     lo8ai°^ea8e- 

ment  by  en- 

founded  on  abandonment  or  on  forfeiture.     But  alterations  may    civ.nfhtn.Mit. 
be  made,  not  only  in  the  size  or  area  of  a  window,  but  in  its    Alteration  of 
plane  and  inclination  ;  and  the  question,  whether  an  alteration  of       ,1lan1e  of 
this  latter  kind  would  suffice  to  extinguish  an  easement  of  light, 
was  not  concluded  by  Tapling  v.  Jones,  and  has  been  much  dis- 
cussed.    It  is  now  settled  that  alterations  of  this  kind  stand  on 
the  same  footing  as  alterations  of  size,  and  do  not,  unless  they 
are  of  such  a  character  as  substantially  to  change  the  nature  of 
the  easement  (a),  amount  to  abandonment. 

Thus,  in  National  Provincial  Plate  Glass  Company  v.  Prudential  National 
Assurance  Company  (b),  it  appeared  that  a  building  belonging  to  p\ate  Glass 
the  plaintiffs,  and  containing  ancient  lights  on  all  the  floors,  had  Co*  v- 
recently  been  pulled  down  and  rebuilt ;  and  that  the  old  dormer  Assurance  Co. 
window  of  three  faces,  which  lighted  the  ground  floor,  had  been 
converted    into  a   skylight  partially   co-extensive   with  the  old 
window,  but  of  a  different  shape.     The  defendants  having  ob- 
structed the  access  of  light  to  this  skylight,  the  plaintiffs  brought 
their  action.     On  the  motion  for  an  injunction  until  the  hearing, 
Jessel,  M.  R.,  while  refusing  the  interlocutory  injunction  on  the 
ground  that  the  obstruction  was  complete  before  action  brought, 
expressed  his  opinion  that  the  easement  of  light  formerly  be- 
longing  to    the    ground  floor  window  had  not  been  lost ;  for, 
although  the  plane  or  direction  of  the  glass  had  been  altered,  the 
aperture  remained  substantially  the  same  (c). 

On  the  action  coming  on  for  trial,  Fry,  J.,  came  to  the  same 
conclusion,  and  awarded  damages  for  the  obstruction  of  the 
ground  floor  window.  "  It  is  said  that  the  access  of  light  to  the 
dwelling-house  must  be  identical,  and  that  the  right  claimed  and 
the  enjoyment  which  has  existed  must  be  of  access  of  light 
through  identical  apertures.  Now  in  its  breadth  that  proposition 
is  not  true,  because  the  case  of  Tapling  v.  Jones  has  shown  that 

Bucknall  (1869),  L.  R.  8  Eq.  1,  so  far  the  windows  in  the  upper  floors,  which 
as  it  rests  (if  it  rests  at  all)  on  the  view  had  been  set  back  about  five  feet  eight 
that  an  alteration  which  would  not  dis-  inches,  were  no  longer  the  same  win- 
entitle  a  dominant  owner  from  claiming  dows  so  as  to  retain  their  right  to  light; 
damages  for  obstruction  might  never-  but  it  appeared  on  the  hearing  -that 
theless  prevent  him  from  obtaining  an  these  windows  were  not  affected  by  the 
injunction,  cannot  be  relied  upon  :  see  defendant's  building,  and  the  case  can- 
.Staight  v.  Bum,  ubi  sup.  not  therefore  be  regarded  as  a  decision 

(a)  See  below,  p.  523.  on   this  point.     See  and  consider  the 

(b)  1877,  L.  R.  6  Ch.  D.  757.  cases  next  quoted. 

(c)  His  Lordship   also  thought   that 


520 


EXTINGUISHMENT    OF    EASEMENTS. 


Principle  of 

loss  of  ease- 
ment by  en- 
croachment. 

National 
Provincial 

Plate  I 

Co.y. 

Prudential 

Assurance  Co. 


Bamr.*  v. 
Loach. 


BuUcrs  v. 
'Dick  i 


[yon  may  destroy  the  identical  aperture  by  taking  away  the 
surrounding  lines  of  that  aperture  and  yet  leave  your  right  to 
light  intact.    Furthermore,  I  find  nothing  whatever  in  the  statute 

which  refers  expressly  to  a  window  or  aperture.  I  find  in  the 
statute  a  reference  to  the  access  of  light,  and  in  my  view  the 
access  of  light  might  be  described  as  being  the  freedom  with 
which  light  may  pass  through  a  certain  space  over  the  servient 
tenement;  and  it  appears  to  me  that  wherever  for  the  statutory 
period  a  given  space  over  the  servient  tenement  has  been  used  by 
the  dominant  tenement  for  the  purpose  of  light  passing  through 
that  space,  a  right  arises  to  have  that  space  left  free  so  long  as 
the  light  passing  through  it  is  used  for  or  by  the  dominant 
tenement.  I  come  to  that  conclusion  for  this  reason  : — that  you. 
do  not  want  a  statute  to  give  you  a  right  of  access  in  your  own 
premises  to  light  through  your  own  aperture.  The  statute  is 
wanted,  to  assure  your  right  in  the  space  over  the  servient 
tenement. 

"  But  then  it  is  said  that  the  cases  have  to  a  large  extent  pro- 
ceeded upon  the  form  and  size  of  the  aperture  or  window;  and 
that  is  perfectly  true,  because  of  course  the  opening  in  the 
dominant  tenement  is  the  limit  which  defines  the  boundaries  ot 
the  space  over  the  servient  tenement.  It  is  for  that  reason  that 
in  all  the  cases  the  Court  has  had  regard  to  the  aperture  in  the 
dominant  tenement  by  means  of  which  the  space  over  the  servient 
tenement  has  been  useful  to  the  dominant  tenement." 

To  the  same  effect  is  Barnes  v.  Loach  (a),  where  it  appeared 
that,  on  the  settlement  of  a  question  of  boundary,  a  wall  con- 
taining ancient  windows  had  been  set  back,  and  windows  had 
been  made  in  the  new  wall  of  the  same  size  and  in  the  same 
relative  positions  as  those  in  the  old  wall,  but  in  a  different 
plane;  and,  on  a  special  case  being  stated,  a  Divisional  Court 
(Cockburn,  C.  J.,  and  Lopes,  J.)  held  that  the  right  to  light 
remained. 

It  was  held  in  the  same  case  that  the  dominant  owner  had  not, 
by  erecting  a  wall  and  a  window  in  it,  outside  and  at  an  angle 
with  an  ancient  window,  lost  the  easement  of  light  attached  to 
the  ancient  window. 

Again,    in    Bailers   v.    Dickinson    (h),   it  was  shown  that  the 


(a)  187'.',  I-  B.  4  Q.  B.  D.  194 


1885,  L.  B.  29  Ch.  D.  155. 
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[plaintiff's  premises  stood  on  the  site  of  an  old  toll-house  which 
had  projected  obliquely  into  the  street,  and  had  enjoyed  an  ease- 
ment of  light  for  the  windows  on  the  ground  floor;  that  the 
toll-house  had  recently  been  pulled  down,  the  site  of  the  pro- 
jecting part  being  sold  to  the  vestry  of  the  parish  for  the 
purpose  of  widening  the  street,  and  the  plaintiff's  premises  being 
forthwith  erected  on  the  remainder.  Tbe  plaintiff's  ground  floor 
window,  for  which  he  claimed  protection,  was  substantially  on 
the  same  level  as  the  old  window  ;  but  it  stood  further  back, 
and,  of  course,  at  a  different  angle  to  the  street.  On  an  action 
being  brought  to  restrain  an  interference  with  the  new  window, 
the  defendant  objected  that  the  plaintiff  had  lost  or  abandoned 
his  right;  but  Kay,  J.,  overruled  the  objection. 

And  in  Scott  v.  Pape  (a),  the  whole  question  as  to  the  effect  of   Scott  v.Pape 
an  alteration  in  a  building  was  fully  considered,  and  the  principle 
of  Tapling  v.  Jones  was  carried  considerably  further. 

The  facts  were  that  the  plaintiff,  who  was  the  owner  of  a  range 
of  buildings  abutting  on  a  narrow  lane,  and  having  ancient 
lights  looking  into  the  lane,  had  pulled  down  his  buildings  within 
twenty  years  before  action  brought,  and  erected  larger  buildings 
on  the  site.  The  new  buildings  contained  windows  on  all  the 
floors.  Many  of  these  windows  were  not  shown  to  correspond  to 
any  substantial  extent  with  any  part  of  the  ancient  lights  ;  and 
as  to  these  no  relief  was  claimed.  But  parts  of  six  windows  on 
the  first  floor  of  the  new  building  did  occupy  a  large  portion  of 
the  area  formerly  covered  by  three  ancient  lights;  and  for  this 
portion  of  such  area  the  plaintiff  claimed  the  protection  of  the 
Court.  It  was  a  material  element  in  the  case  that  the  plaintiff, 
in  rebuilding,  had  slightly  advanced  his  wall  into  the  lane,  the 
gain  varying  from  a  foot  to  three  feet  five  inches. 

Upon  these  facts,  North,  J.,  who  heard  the  action,  declined  to 
infer  abandonment,  and  granted  an  injunction  "  restraining  the 
defendant  from  permitting  to  remain  erected  any  wall,  &c,  so  as 
to  darken,  injure,  or  obstruct  any  of  the  ancient  lights  of  the 
plaintiff's  premises,  as  the  same  were  enjoyed  by  means  of  those 
portions  of  the  windows  on  the  first  floor  of  the  plaintiff's  old 
buildings  which  had  not  been  blocked  up  in  the  rebuilding  of 
the  plaintiff's  premises."  And  an  appeal  from  this  judgment 
was  dismissed. 


(a)  1886,  L.  E.  31  Ch.  Div.  55L 
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Principle  of         [The  Lords  Justices  rested  their  decision  on  the  wording  of 
losBofeaw.    fch    fchird  section  of  the  Prescription  Act  (a). 

ment  uy  en-  r  v    ' 

croachment.  << After  twenty  years/'  said  Cotton,  L.  J.,  "the  person  who 
owns  a  dwelling-house,  if  he  has  used  and  enjoyed  light,  gets  an 
absolute  right  to  what  he  has  used  and  enjoyed  ;  and,  in  my 
opinion,  the  quantum  of  his  enjoyment  is  defined  by,  and  must 
depend  on,  the  area  of  his  windows,  and  also  on  the  distance 
they  are  from  other  buildings.  He  acquires,  in  consequence  of 
the  position  of  other  buildings  and  the  size  of  his  window,  a 
right  under  this  section  to  the  enjoyment  of  that  particular  light 
which  has  come  to  his  building.  The  'access  and  use  of  light' 
depends  upon  the  number  of  pencils  of  light  which  come 
directly  or  by  refraction  into  that  window.  .   .   . 

"What  alteration,  then,  will  deprive  the  plaintiff  of  his  right, — 
this  right  which  can  be  claimed  only  in  respect  of  a  dwelling- 
house,  workshop,  or  other  building  ?  "Will  the  alteration  of  the 
purpose  or  object  for  which  the  building  is  to  be  used,  as  the 
conversion  of  a  workshop  into  a  house,  or  of  a  house  into  a 
workshop,  have  this  effect  ?  It  will  not  :  that  is  definitely  settled 
by  the  case  of  Ecclesiastical  Commissioners  v.  Kino  (b).  The  old 
building  there  was  a  church,  and  that  which  was  to  be  built  on 
the  site  of  the  church  was  a  warehouse — an  entire  alteration  of 
the  purposes  and  of  the  character  of  the  building.  Then  will 
moving  back  the  plane  of  the  wall  deprive  the  plaintiff  of  his 
right  ?  In  my  opinion,  no.  It  is  difficult  to  see  how  the  mere 
fact  of  moving  back  can  do  so  ;  and  in  fact  there  is  authority 
against  such  a  proposition.  Then,  if  moving  it  back  will  not, 
will  simply  moving  it  forward  have  this  effect  ?  In  my  opinion, 
both  the  moving  back  and  the  moving  forward  may  destroy  the 
right,  because  the  new  building,  when  constructed,  may,  either 
by  being  substantially  advanced  or  substantially  set  back,  be  so 
placed  that  the  light  which  formerly  went  into  the  old  windows 
will  not  go  into  the  new.  If  a  building  is  set  back  say  100  feet, 
it  will  not  enjoy  the  same  cone  of  light  that  was  enjoyed  before, 
but  will  have  an  entirely  different  cone;  and  it  may  be  moved  so 
far  forward  thai  it  will  not  enjoy  the  same  light  as  that  enjoyed 
by  the  old  building.  In  my  opinion,  the  question  to  be  con- 
sidered is  this,  whether  the  alteration  is  of  such  a  nature  as  to 


(a)  Above,  p.  181. 


(/.)  1880,  L.  R.  14  Ch.  Div.  218. 
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[preclude  the  plaintiff  from  alleging  that  he  is  using  through  the     Principle  of 
new  aperture  in  the  new  wall  the  same  cone  of  light,  or  a  sub-     lo8s  of  ease- 

r  ,  c.      >  merit  by  en- 

stantial  part  of  that  cone  of  light,  which  went  to  the  old  building,     croaohment. 
If  that   is  established,   although  the  right  must   be  claimed  in    Bcottv.l 
respect  of  a  building,  it  may  be  claimed,  in  respect  of  any  building 
which  is  substantially  enjoying  a  part  or  the  whole  of  the  light 
which  went  through  the  old  aperture." 

"The  measure  of  the  enjoyment/'  said  Lord  Justice  Bowen, 
developing  the  same  principle,  "  and  the  measure  of  the  right 
acquired  are,  not  the  windows  and  apertures  themselves,  which 
would  involve  a  continuing  structural  identity  of  the  windows, 
but  the  size  and  position  of  the  windows,  which  necessarily  limit 
and  define  the  amount  of  light  which  arrives  ultimately  for  the 
house's  use."  Blanchard  v.  Bridges  (a),  he  added,  was  decided 
under  the  old  law  which  rested  on  an  actual  or  presumed  grant ; 
and,  whatever  might  be  the  view  entertained  in  that  case,  there 
was  no  need  to  apply  it  to  a  right  which  had  now  a  statutory 
origin. 

Lord  Justice  Fry  added  his  opinion  that  the  "access  of  light" 
referred  to  in  the  Prescription  Act  was,  not  access  through  the 
aperture  or  window,  but  access  or  freedom  of  passage  over  the 
servient  tenement;  and  that  the  "  right  thereto,"  which  is  by  the 
statute  rendered  "  absolute  and  indefeasible,"  is  a  right  to  the 
same  access  and  use  of  light  to  and  for  any  dwelling-house,  work- 
shop, or  other  building.  The  Act,  he  said,  was  silent  as  to 
identity  of  aperture,  as  it  was  silent  as  to  identity  of  building. 

This  decision,  the  principle  of  which  was  applied  in  the  sub-  No  loRS  °y 
'  r  r  rr  mere  en- 

sequent  case  of  Greenwood  v.  Hornsey  (h),  has  put  the  law  as  to  croachment. 
the  effect  upon  an  easement  of  light  of  an  alteration  in  the 
dominant  tenement,  on  a  clear  and  definite  footing;  and  it  must 
now  be  taken  that,  if  and  so  long  as  the  dominant  owner  con- 
tinues to  enjoy  the  cone  or  pencils  of  light  formerly  enjoyed,  or 
a  substantial  part  of  them,  no  abandonment  will  be  inferred. 

But  where  the  encroachment  is  such  that  none  of  the  existing  No  substan- 
windows  can  be  said  substantially  to  correspond  with  an  ancient         corre- 
window,  even  though  part  of  the  space  occupied  by  each  may  be 
identical,  no  difficulty  arises ;  and,  as  it  cannot  be  proved  that 
any  window  in  respect  of  which  a  right  had   been  acquired  has 

(a)  Above,  p.  501.  p.  78;  In  re  London,  Tilbury,  Sf  Southend 

(6)  1886,   L.  R.  33  Ch.  D.  471;  cf.       Ry.  Co.  and  Trustees  of  Goiver's  Walk 

Raper  v.  Fortescue  (1886),  W.  N.  1886,       Schools  (1889),  L.  R.  24  Q.  B.  Div.  326. 
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Principle  of 
lose  of  ease- 
ment by  en- 
incut. 

No  substan- 
tial eorrp- 
dei  oe. 


Clear 

evidence 

required. 


Restoration 
after  en- 
croachment. 


Civil  law. 


[been  in  fact  obstructed,  abandonment  may  be  inferred.  The  case 
of  Hutchinson  v.  Copestalee  [a),  above  quoted,  may  be  referred 
to  this  principle,  and,  so  interpreted,  may  stand  even  without 
Uenshaw  v.  Bean.  And  to  the  same  effect  aro  Heath  v. 
Buchtall  (b),  where  the  new  windows  did  not  cover  more  than 
one-fourth  of  the  former  area;  and  the  opinions  of  the  judges  in 
New80n  v.  Pender  (c),  where  the  whole  question  was  discussed. 

In  any  case  it  is  essential  to  the  preservation  of  the  right  that 
the  dominant  owner,  when  effecting  the  alteration,  should 
preserve  clear  and  definite  evidence  of  the  size  and  position  of  the 
former  windows  (d).] 

Upon  the  second  question  [e)  :  "  Whether  a  party  [who  lias 
lost  his  rights  by  altering  his  tenement]  is  still  at  liberty  to  restore 
his  tenement  to  its  former  condition  and  recur  to  his  former 
enjoyment,"  there  is  no  express  authority  in  the  English  law. 
It  should  seem,  however,  that  he  would  have  no  such  right,  as  he 
would  have  clearly  evinced  an  intention  to  relinquish  his  former 
mode  of  enjoyment  (/)  ;  and  in  addition  to  the  actual  encroach- 
ment, the  uncertainty  caused  by  the  attempted  extension  of  the 
right  would  of  itself  impose  a  heavier  burthen  upon  the  owner  of 
the  servient  tenement,  if  such  return  to  the  original  right  were 
permitted. 

By  the  civil  law,  where  a  man  had  a  right  of  way,  and  used  it 
in  a  mode  not  warranted  by  the  grant,  although  he  committed  a 
trespass  on  his  neighbour,  the  right  of  way  was  not  lost  (<j).  But 
a  roof  could  not  be  lowered  so  as  to  make  the  servitus  stillicidii 
more  burthensome  (h). 


(«)  1861,  9C.  B.,  N.  S.  863. 

(b)  1869,  L.  R.  8  Eq.  1. 

(c)  (1884),  L.  R.  27  Ch.  Div.  43. 

(d)  Fowlers  v.  Walker  (1881),  49  L.  J., 
Ch.  698;  51    L.  J.,  Ch.   443;    8cott   v. 

nbi  Hupm  ;  Pendarvea  v.  M 
L.  B.  (1892),  1  Ch.  Gil. 
(«)  [Above,  p.  498 

(/)   Moore  v.   Rawson  (1824),  3  B.  & 
Or.   332 ;   6  D.   &   EL  234 ;    Qarritt   v. 
Sharp  (1836),  4  N<v.  &  \|   884  \  8  A.  A 
•  .    |  .  .... 

|  L865),  16  C.  B.  42  ;   TapUng  v. 
Jones   (lb62),    12   0.   H  ,   N.  B.    p.  864, 

Hook,  C.   15. ;  A  ynsley  v.    I 
(1876),  L.  K.  10  Oh.  2 

(;/)  1h  cui  vi:t  vol  actue  debebatur,  ut 
vehiculi  certo  genero  uteretur,  alio 
genere  fuerit  usus  :  videamus,  ne 
amiserit   hci  vitutein  ;     et    alia   nit    ejus 


conditio,  qui  amplius  onerie,  quam  licuit, 
vexerit ;  magisque  hie  plus,  quam  aliud, 
egisee  videatur — sicuti  ei  latiore  itinera 
usus  eeset,  aut  si  plura  jumenta  egerit, 
quam  liouit,aut  aquas  admiscuerit  aliam. 
Jdeoque  in  omuibus  istis  qi;ustionibua 
servitus  quidem  non  amittitur:  non 
antem  oonceditur  plus,  quam  pactum 
est,  iu  servitute  habere. — Dig.  8,  4,  11, 
quern.  serv.  ainit. 

(h)  8i  anteii  ex  tegulfi  cassitaverit 
Btillioidium.  posted  ex  tabulato,  vel  ex 
alia  materia,  cassitare  non  potest. — Dig. 
8,  2,  20,  §  4,  do  serv.  prod,  urb. 

Btillicidinm,  quoqao  modo  adqaisitan 
sit,  altius  tolli  potest ;  levior  ouim  lit  eo 
facto  servitus — cum  quod  ox  alto  cadet 
leniua  i'i  interdam  direptnm,  nee  per- 
venietad  locum servientem — inferiusde- 
milti  non  poteBt,   quia   lit  gravior  aer- 
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The  easements  hitherto  spoken  of  are  of  the  continuous  class,   Merenon- 
that  is  to  say,  where  the  enjoyment  either  is  or  maybe  con-   use,'",,li" 
tinuous  without  any  farther  act  of   man  (a).     It  now  remains  to   easements, 
consider  how  intermittent  easements,  as  rights  of  way  or  rights 
to  draw  water,  may  be  lost. 

There  seems  to  be  no  doubt  that  easements  of  this  nature  may 
be  lost  by  mera  non-user,  provided  such  cessation  to  enjoy  be 
accompanied  by  the  intention  to  relinquish  the  right  ;  from  the 
very  nature,  however,  of  the  enjoyment,  and  from  the  circum- 
stance that  the  cessation  to  enjoy  may  take  place  without  any 
alteration  in  the  dominant  tenement,  it  must  always  be  difficult 
to  lay  down  any  precise  rule  to  determine  when  a  cessation  of 
user  shall  be  taken  to  have  the  characteristics  requisite  to  make 
it  amount  to  an  abandonment  of  the  right. 

In  considering  this  part  of  the  subject  two  questions  appear 
to  arise : — 

1st.  Supposing  there  to  have  been  simply  a  cessation  of  user, 
has  the  law  presented  any  fixed  period  to  raise  the  presumption 
of  a  release  or  abandonment  of  the  easement? 

2ndly.  If  any  such  period  be  fixed,  can  a  shorter  period  suffice, 
if  there  be  clear  evidence  of  intention  to  relinquish  the  right  ? 

Lord  Coke  appears  to  have  been  of  opinion,  that  when  a  title  Co.  Lit. 
by  prescription  was  once  acquired,  it  could  only  be  lost  by  non- 
user  during  a  period  equal  to  that  required  for  its  acquisition. 
"It  is  to  be  known  that  the  title  being  once  gained  by  pre- 
scription or  custom  cannot  be  lost  by  interruption  of  the 
possession  for  ten  or  twenty  years  "  (&). 

At  this  time  the  analogy  to  the  statute  of  James  I.  had  not 
been  introduced  into  the  law. 

In  Doe  v.  Hilder  (c),  Lord  Tenterden,  in  delivering  the  Doe  v.  Hilda: 
judgment  of  the  Court,  said:  "  One  of  the  general  grounds  of  a 
presumption  is  the  existence  of  a  state  of  things  which  may  most 
reasonably  be  accounted  for  by  supposing  the  matter  presumed. 
Thus  the  long  enjoyment  of  a  right  of  way  by  A.  to  his  house  or 
close  over  the  land  of  B.,  which  is  a  prejudice  to  the  land,  may 


vitus,    id    est,    pro    stillioidio    flumen.  est — meliorem  viciui  conditionem  fieri 

Eadem  causa,  retro  duci  potest  stillici-  posse, deteriorem  non  posse:  nisi  aliquid 

dium,    quia    in    nostro    magis    incipiet  nouiinaticn,  servitute  imponenda,  iuiuiu- 

cadere  ;  produci  non  potest,  ne  ia  alio  tatuui  fuerit. — Ibid.  §  5. 

loco   cadat    stillicidium   quam    in    quo  (a)  Ante,  p.  21. 

posita  servitus  est ;  leuius  facere  pote-  (b)  Co.  Lit.  11  i,  b. 

rimus,  acrius  non.    Et  omnino  sciendum  (c)  1819,  2  B.  &  A.  791. 
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Cessation  to  most  reasonably  be  accounted  for  by  supposing  a  grant  of  such 
discontinuous  "gut  by  the  owner  of  such  land  ;  and  if  such  right  appear  to  have 
easement.-',  existed  in  ancient  times,  a  loug  forbearance  to  exercise  it,  which 
must  be  inconvenient  and  prejudicial  to  the  owner  of  the  house 
or  close,  may  most  reasonably  be  accounted  for  by  supposing  a 
release  of  the  right.  In  the  first  class  of  cases,  therefore,  a  grant 
of  the  right, — in  the  latter,  a  release  of  it,  is  presumed." 

Mr.  Justice  Littledale,  in  the  case  of  Moore  v.  Rawson  (a), 
though  he  did  not  cite  the  above  authority,  expressed  an  opinion 
in  accordance  with  it,  that  easements  of  this  character  could  only 
be  lost  by  a  cessation  of  enjoyment  during  twenty  years ;  the 
learned  judge  distinguished  between  these  easements  and  a  right 
to  light  and  air,  principally  on  the  ground  that  the  former, 
as  far  as  their  acquisition  by  prescription  was  concerned,  could 
only  be  acquired  by  enjoyment  accompanied  with  the  consent  of 
the  owner  of  the  land,  while  the  enjoyment  of  the  latter  required 
no  such  consent,  and  could  only  be  interfered  with  by  some 
obstruction. 

"According  to  the  present  rule  of  law,  a  man  may  acquire 
a  right  of  way  or  a  right  of  common  (except,  indeed,  common 
appendant)  upon  the  land  of  another  by  enjoyment :  after  twenty 
years'  adverse  enjoyment,  the  law  presumes  a  grant  made  before 
the  user  commenced  by  some  person  who  had  power  to  grant ; 
but  if  the  party  who  has  acquired  the  right  by  grant,  ceases  for 
a  long  period  of  time  to  make  use  of  the  privilege  granted  to  him, 
it  may  then  be  presumed  he  has  released  the  right.  It  is  said, 
however,  that  as  he  can  only  acquire  the  right  by  twenty  years' 
enjoyment,  it  ought  not  to  be  lost  without  disuse  for  the  same 
period;  and  that,  as  enjoyment  for  such  a  length  of  time- 
is  necessary  to  found  a  presumption  of  a  grant,  there  must  be  a 
similar  non-user  to  raise  a  presumption  of  release;  and  this 
reasoning,  perhaps,  may  apply  to  a  right  of  common  or  of  way." 

In  ] ' [(Ames  v.  Buckley  (b),  where  there  had  been  a  grant  of  a 
watercourse  through  two  pieces  of  land,  with  a  covenant  by  the 
grantor  to  cleanse  the  same,  the  Court  decreed  the  party  claiming 
the  land  under  the  grantor  to  cleanse  the  stream,  although  the 
grantee  had  cl«  ansed  it  at  his  own  expense  during  forty  year-. 


Buckley. 


[a)  1824,  8  B.  .•■  0.8 

L691,  1    Eq.  Oas.  abr.  27  \  [there 
oase,  as 

bearing  OS  the  law  of  <juvt--nunlsr  inning 


with  the  land,  in  An  terberryv.  Corpora- 
n^l,.,,,,  (1885),  L.  B.29  Ch.  Div. 
750,  at  pp.  777.  7 
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The  precise  period  requisite  to  extinguish  a  right  of  way,  by    Cessation  to 

mere  non-user,  does  not  appear  to  have  been  determined  bv  any    ,.    enJ?y 

1  l  j        j     disoontmuons 

express  decision  of  the  English  courts  (a) ;  but  it  is  said  to  have     easeme 

been  decided  in  an  American   case,  "  That  a  right  of  way  is  not 

lost  by  non-user  for  less  than  twenty  years  "  (b). 

The  following  cases  elucidate  the  doctrine  that  a  mere  inter-   Must  be  an 

mittence  of  the  user,  or  a  slight  alteration  in  the  mode  of  en-  in'entlou  tu 

'  °  reniK)  ii  h 

joyment,   when    unaccompanied    by    any   intention    to    renounce  right. 
the  acquisition  of  a  right,  does  not  amount  to  an  abandonment. 

In  Payne  v.  Shedden  (c),  issue  was  taken  upon  a  plea  of  right  Payne  v. 
of  way  ;  and  it  appeared  that,  by  agreement  of  the  parties,  the 
line  and  direction  of  the  way  used  had  been  varied,  and  at  certain 
periods  wholly  suspended.  Patteson,  J.,  was  of  opinion,  that  the 
occasional  substitution  of  another  track  might  be  considered 
as  substantially  the  exercise  of  the  old  right  and  "  evidence  of  the 
continued  enjoyment  of  it,"  and  that  the  suspension  by  agreement 
was  not  inconsistent  with  the  right. 

[In  The  (lueen  v.  Chorley  (d),  the  defendants  were  indicted  Rf9-  J- 
for  obstructing  a  public  footway  by  driving  carts  in  a  lane  through 
which  there  was  a  public  footway.  The  lane  was  so  narrow  that 
carts  could  not  pass  without  damage  to  persons  on  foot.  The 
defence  was  that  the  defendants  had  a  private  right  of  way  with 
carts,  &c,  to  a  malthouse,  &c,  situated  in  the  lane,  and  that  the 
public  right  of  footway  had  been  acquired  subsequently  to  the 
private  right,  and  was  qualified  by  or  subject  to  it  (e) ;  and 
the  question  was,  whether  the  privilege  was  extinguished  by  the 
acquiescence  of  the  owners  in  the  user  of  the  way  by  the  public, 
a  user  which  was  inconsistent  with  its  use  as  a  cartway  by  the 
defendants. 


Chorley. 


(a)  [In  Bower  v.  Hill  (1835),  1  Bing. 
N.  C.  555,  Tindal,  C.  J.,  said,  that  an 
obstruction  to  a  way  of  a  permanent 
character,  if  acquiesced  in  for  tweaty 
years,  would  be  evidence  of  a  renuncia- 
tion and  abandonment  of  the  right  of 
way  ;  cf.  Drewett  v.  Sheard  (1836),  7  C. 
&  P.  465.  But  in  Cook  v.  Mayor  of  Bath 
(1868),  L.  R.  6  Eq.  177,  Malins,  V.-C, 
held  that  thirty  years'  non-user,  without 
more,  was  insufficient  to  extinguish  a 
right  of  way.] 

(b)  Emerson  v.  Wiley,  10  Pickering, 
R.  310.  [Some  of  the  American  Courts 
have  held  that  au  easement,  to  be  ex- 
tinguished by  disuse,  must  have  been 


acquired  by  use ;  but  there  is  no 
authority  for  this  proposition  in  English 
law.  See  also  Augell  on  Watercourses, 
§  250  to  §  252,  and  the  observations  of 
Joy,  C.  B.,  1  Jones'  Exch.  Rep.  (Ir.) 
123.] 

(c)  1834,  1  Moo.  &  Rob.  382.  The 
defendant  failed  in  establishing  any 
right  of  way.  See  also  Hale  v.  Old/reyd, 
ante,  p.  495;  and  Carr  y.  Foster  (1812), 
3  Q.  B.  581. 

(d)  1848,  12  Q.  B.  515. 

(e)  See  Broivnloiv  v.  Tomlinson  (1840), 
1    M.    &    Gr.    484;    Ehoood   v.    Bullock 
(1844),  6  Q.   B.  3S3;  Movant  v.  I 
berlin  (1801),  6  H.  &  N.  541. 
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Must  be  an  [The  learned  judge  at  the  trial  told  the  jury  that  nothing  short 

k'SfSfo      of  twenty  years'  user  by  the  public,  in  a  way  inconsistent  with  the 
right.         private  user,  would  destroy  the  right.     The  Court,  on  making  a 
Reg.  v.        rule  absolute  for  a  new  trial  for  misdirection,  after  saying,  that 
Charley,       u  -f  ^e  learned  judge  had  done  no  more  than  remark  that  a  mere 
ceasing   to   use  the  private  way,  or   a  mere  acquiescence  in  the 
interruption  by  the  public,  were  relied  on,  it  would  be  prudent 
not  to  rely  on  such  mere  cessation  or  acquiescence  unless  shown 
for  twentv  years,  it  would  have  been  no  misdirectiou,"  proceed  as 
follows  : — "  As  an  express  release  of  the  easement  would  destroy 
it  at  any  moment,  so  the  cesser  of  use,  coupled  with  any  act  clearly 
indicative  of  an  intention  to  abandon  the  right,  would  have  the 
same  effect  without  reference  to  time  ;  for  example,  this  being  a 
rio-ht  of  wav  to  the  defendant's  malthouse,  and  the  mode  of  user 
by  driving  carts  and  waggons  to  an  entrance  from  the  lane  into 
the  malthouse  yard,  if  the  defendant  had  removed  his  malthouse, 
turned    the    premises    to    some    other    use,  and    walled    up    the 
entrance,  and  then  for  any  considerable  time  acquiesced  in   the 
new  use,  we  conceive  the  easement  would  have  been  clearly  gone. 
It  is  not  so  much  the  duration  of  the  cesser  as  the  nature  of  the 
act  done  by  the  grantee  of  the  easement,  or  of  the  adverse  act 
acquiesced  in  by  him,  and  the  intention  in  him  which  either  the 
one  or  the  other  indicates,  which  are  material  for  the  consideration 
of  the  jury  "  (a). 
v.Ward.       In  Ward  v.  Ward  (&),  a  right  of  way  was  held  not  to  have  been 
lost  by  mere   non-user  for  a   period   much   longer   than  twenty 
years,  it  being   shown  that  the  way  was  not  used,   because  the 
owner  had  a  more  convenient  mode  of  access  through  his  own 
land.     Alderson,  B.,  said:   "The  presumption   of  abandonment 
cannot  be  made  from  the  mere  non-user.     There  must  be  other 
circumstances  in  the  case  to  raise  that  presumption.     The  right 
is  acquired  by  adverse  enjoyment;  the  non-user,  therefore,  must 
be  the  consequence  of  something  adverse  to  the  user." 
!  v.  In  Lovell  v.  Smith  (c),  the  owner  of  a  right  of  way  had,  about 

Smith.  thirty  fore  the  action,  agreed  with  the  servient  owner  to 

use,  in  lieu  of  part  of  the  old  way,  a  new  way  over  the  servient 

(a)    The   Court,    it   will    be   Been,  ex-  effectual  if  communicated  and  acted  on ; 

ed  no  diat^ool  opinion  on  the  point  it  goes  no  further."     See  mite,  p.  07,  as 

|i  ft  open   u  ante,  i».  to  P<  rry  r. 

;  but  in  the  latter  case  Lord  i':unp-  L852,  7  Exoh.  s:$3. 

I,,  n  H.li\,\i  that  v  '■  (<0  lsG">  ;J  u-  u>  s-  s-  120« 

an  authority  that  an  abandonment  id 
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[owner's  land,  and  therefore  he  discontinued  to  use  the  old  way,      Must  be  an 
and  used  the  new.     The  Court  held  that  the  mere  non-user  of     intention  to 

,11-1  -,    xl  »    , ,  „  reliwi'iinh 

the  old  way  and  the  user  ot  the  new  one  for  more  than  twenty         right. 
years,   under  such   circumstances,   furnished  no  evidence  of  an 
intention  to  abandon  the  old  rierht. 

[In  CooJc  v.  Mayor  of  Bath  (a),  there  had  formerly  been  aright  of  Cook  v.  M 
way  through  a  back  door,  which  had  been  closed  for  thirty  years,  "^  /;"'  ' 
and  then  opened  and  used  for  four  years  before  the  obstruction. 
Malins,  V.-C,  held  that  there  had  been  no  abandonment.  He 
says:  "It  is  always  a  question  of  fact,  to  be  ascertained  by  the 
jury  or  the  Court  from  the  surrounding  circumstances,  whether 
the  act  amounts  to  an  abandonment,  or  was  intended  as  such.  If 
in  this  case  the  defendants  had  commenced  building  before  the 
door  had  been  re-opened,  I  should  have  been  of  opinion  that  the 
plaintiff  had,  by  allowing  it  to  so  remain  closed,  led  them  into  in- 
curring expense,  and  therefore  could  not  prevent  them  acting  on 
the  impression  that  he  intended  to  abandon  his  right." 

In  James  v.  Stevenson  (b),  it  was  held  that  mere  non-user  of  James  v. 
some  of  the  roads  over  which   a  right  of  way  existed,  where  no  8tevenson" 
occasion  for  user  had  arisen,  coupled  with  the  use  by  the  servient 
owner  of  those  parts  of  the  roads   for   farm  purposes,  did   not 
constitute  abandonment  :    and  to    the    same    effect   is    Cook  v. 
Ingram  (c). 

In  Midland  Railway  Company  v.   Gribble  (d),  where,  on  the    M.  R  v. 
intersection  of  land  by  a  railway,  a  crossing  had  been  provided  for   Gnh 
the  purpose  of  communication  between  the  severed  parts,  it  was 
held  that,  on  the  alienation  by  the  owner  of  the  part  on  one  side 
of  the  railway  without  reserving  any  right  of  way  over  it,  the 
right  to  use  the  crossing  was  finally  abandoned.] 

In  Hall  v.  Swift  (e),  where  it  appeared  that  about  forty  years  Watercourse, 
since  a  stream  of  water  from  natural  causes  ceased  to  flow  in  its  Hall  v.  Swift. 
accustomed  course,  and  did  not  return  to  it  until  nineteen  years 
before  the  action  was  brought,  the  Court  held,  that  the  right  to 
the  flow  of  water  was  not  lost.  "  It  is  further  objected,"  said 
Tindal,  C.  J.,  "  that  the  right  claimed  has  been  lost  by  desuetude, 
the  water  having  many  years  since  discontinued  to  flow  in  its 
accustomed    channel,     and    having    only    recommenced    flowing 

(a)  1868,  L.  R.  6  Eq.  177.  381.     See  observations  on  this  case  by 

(6)   L.  R.  (1893),  A.  C.  162.  Patteson,  J.,  in  Cart  v.  Foster  (1842),  3 

(c)  1893,  68  L.  T.  671.  Q.  B.  586.     [Hall  v.  Swift  is,  however, 

(d)  L.  R.  (1895),  2  Ch.  827.  a   case  not   of   an  easement,    but  of  a 

(e)  1838,  6  Scott,  167  ;  4  Bing.  N.  C.  natural  right.] 

g.  35 
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Most  bean     [nineteen  years  ago.    That  interruption,  however,  may  have  been 
intention  to     occasi0ned   bv   the   excessive   dryness  of  seasons,  or  from  some 

relinquish  J 

ri^ht.  other  cause  over  which  the  plaintiff  had  no  control.  But  it 
would  be  too  much  to  hold  that  the  right  is,  therefore,  gone ; 
otherwise,  I  am  at  a  loss  to  see  why  the  intervention  of  a  single 
dry  season  might  not  deprive  a  party  of  a  right  of  this  descrip- 
tion, however  long  the  course  of  enjoyment  might  be"  (a). 

In  0ro88ley  v.  Lightowler  {b),  the  plaintiffs  were  carpet  manu- 
facturers, and  had  carried  on  business  on  the  banks  of  the  river 
llibble  from  184-0  to  1864.  A  supply  of  pure  water  was  necessary 
for  their  business.  The  defendants  claimed  a  right  to  foul  the 
stream  with  the  refuse  of  dye-works,  which  had  been  carried  on 
before  1839,  but  had  then  been  shut  up  and  abandoned,  and 
re-opened  by  the  defendants  in  1864«.  Wood,  V.-C,  said  :  "  The 
question  of  abandonment,  I  quite  concede  to  the  counsel  for  the 
defendants,  is  a  very  nice  one.  On  that  a  great  number  of 
authorities  have  been  cited,  which  appear  to  me  to  come  to  this, 
that  the  mere  non-user  of  a  privilege  or  easement  of  this 
description  is  not  in  itself  an  abandonment  that  in  any  way 
concludes  the  claimant;  but  the  non-user  is  evidence  with 
reference  to  abandonment.  The  question  of  abandonment  is  a 
question  of  fact,  that  must  be  determined  upon  the  whole  of  the 

circumstances  of  the  case It  has  always  been  held  to  be 

of  considerable  importance  that  a  person  in  possession  of  a  certain 
right,  and  leaving  the  right  wholly  unused  for  a  long  period  of 
time,  and  having  given  so  far  an  encouragement  to  others  to  lay 
out  their  money  on  the  assumption  of  that  right  not  being  used, 
should  not  be  allowed  at  any  period  of  time  to  resume  his  former 
right,  to  the  damage  and  injury  of  those  who  themselves  have 
acquired  a  right  of  user  which  the  recurrence  to  this  long-disused 
easement  will  interfere  with." 

On  appeal  (c),  Lord  Chelmsford,  C,  said:  "  The  authorities 
upon  the  question  of  abandonment  have  decided  that  a  mere 
suspension  of  the  exercise  of  a  right  is  not  sufficient  to  prove  an 
intention  to  abandon  it.  But  a  long-continued  suspension  may 
render  it  necessary  for  the  person  claiming  the  right  to  show  that 
some  indication  was  given,  during  the  period  that  he  ceased 
it,  of  his  intention  to  preserve  it.  The  question  of 
abandonment  of    a  right  is  one  of    intention   to  be  decide  1  on 


(1845),  14  ('<)   L866,  L.  K.  8  Eq.279. 

If.  ft  w.  789        »ve  p.  496.  (c)  1867,  L.  K.  2  Oh.  478. 
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'[the  facts  of  each  particular  case.     Previous  decisions  are  only  so     Must  be  an 
far  useful  as  they  furnish  principles  applicable  to  all  cases  of  the     inte.ntion  to 
kind.     The  case  of  Reg.  v.  Ohorlei/  (a)  shows  that  time  is  not      "right!* 
a  necessary  element  in  a  question  of  abandonment,  as  it  is  in  the      Croselev  v 
case  of  the  acquisition  of  a  right."     His  Lordship,  on  the  facts,     '■ 
held  that,  the  ancient  dye-works  having  been  dismantled  without 
any  intention  of  erecting  others,  the  right  had  been  abandoned, 
and  that  the  case  put  by  Holroyd,  J.,  in  Moore  v.  Raw  son  (L), 
exactly  applied.] 

So,  by  the  civil  law,  where  a  right  of  this  kind  was  lost  by  the  Civil  law. 
fountain  drying  up,  it  was  held  to  revive  as  soon  as  the  fountain 
burst  forth  again  (c). 

Where,  however,  there  has  not  been  a  mere  cessation  to  enjoy,  Non-userwith 
but  it  has  been  accompanied  by  indications  of  an  intention  to  dl8claimer- 
abandon  the  right,  as  by  a  disclaimer,  there  is  authority  for 
saying  that  a  shorter  period  will  be  sufficient  to  extinguish  the 
right.  Such  direct  evidence  of  intention  appears  to  have  been 
treated  in  the  same  manner  as  the  similar  indications  afforded  by 
a  change  in  the  status  of  the  dominant  tenement.  Such  non-user, 
accompanied  by  confessions  that  the  party  had  no  right,  would  at 
all  events  be  strong  evidence,  and  in  effect  almost  conclusive, 
that  he  never  had  any  such  right. 

In  Norbury  v.  Meade  and  Others  (d),  the  Lord  Chancellor  said,  Norbvryv. 
"  Iu  the  case  of  a  right  of  way  over  the  lands  of  other  persons,  Meade' 
being  an  easement  belonging  to  lands,  if  the  owner  chooses  to 
say  '  I  have  no  right  of  way  over  those  lands/  that  is  disclaiming 
that  right  of  way;  and  though  the  previous  title  might  be  shown, 
a  subsequent  release  of  the  right  might  be  presumed." 

In   Harvie  v.   Rogers   (e),    where  a  public  right  of  way  was  Harvier. 
claimed  in  Scotland,   Lord  Eldon   said,   "  It  was  contended    in  Ro'Jeri- 
argument  that,  according  to  the  law  of  Scotland,  it  was  necessary 
to  prove  forty  years'  uninterrupted  enjoyment  down  to  the  period 
of  trial.     But  it  is  quite  impossible  to  maintain  a  position  of  that 

(a)  1818,  12  Q.  B.  515.  sua   ainiserant,    sed    quia   ducere   non 

(b)  1824,  3  B.  &  C.  332,  33S  ;  above,  poterant,  his  restitueretur.  Quorum 
p.  491.  mihi  postulatio  cuui  non  iniqua  visa  sit, 

(c)  Hi,  qui  ex  fundo  Sutrino  aquam  succurrendum  his  putavi.  Itaque  quod 
ducere  soliti  sunt,  adierunt  rue,  pro-  jus  habuerunt  tunc,  cum  primum  ea 
posueruntqua — aquam,  qua  per  aliquot  aqua  pervenire  ad  eos  non  potuit,  id  eis 
annos  usi  sunt,  ex  fonte,  qui  est  in  fundo  restituere  placet. — Dig.  8,  3,  35,  de 
Sutrino,  ducere  non  potuisse,  qaod  fons  serv.  pnel.  rust. 

■exaruisset;  et  postea  ex  eo  fonte  aquam  (d)  1821,  3  Bligh,  241. 

fluere  ccepisse;   petieruntque  (a)  me —  (e)   1828,  3  Bligh,  N.  S.  447. 

-ut,  quod  jus  non  negligently,  aut  culpa 

35  2 
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Non-uner  with 
disclaimer. 


Effect  of  Pre- 
scription Ace. 


kind  ;  for  it  would  lead  to  tins  consequence,  that  if  you  were  to 
establish  an  uninterrupted  enjoyment,  even  for  the  period  of 
Bixty  or  seventy  years,  an  occupier  could  at  any  time  defeat  that 
right  by  successive  obstructions,  although  these  obstructions 
might  be  resisted  by  persons  exercising  the  right  of  way,  unless 
they  thought  proper  to  go  into  a  court  of  justice.  I  apprehend 
that  caunot  be  the  case.  It  cannot  be  the  case  certainly  by  the 
law  of  England.  If  the  right  be  once  established  by  clear  and 
distinct  evidence  of  enjoyment,  it  can  be  defeated  only  by  distinct 
evidence  of  interruptions  acquiesced  in." 

It  is  evident  this  language  cannot  be  taken  literally,  that  no 
amount  of  non-user  would  be  sufficient  to  defeat  a  right  of  way 
once  fully  established.  The  obvious  meaning  of  Lord  Eldon 
was,  that  where  acts  of  interruption  are  proved  as  evidence  that 
the  right  has  ceased,  the  material  inquiry  must  be,  whether  such 
acts  of  interruption  were  known  and  acquiesced  in. 

A  most  important  question  upon  this  point  under  the  Prescrip- 
tion Act  was  suggested  in  the  first  edition,  "  Whether,  in  all 
cases  where  an  easement  is  claimed  by  prescription,  the  user 
must  possess  all  the  qualities  requisite  to  confer  a  title  down  to 
the  very  commencement  of  the  suit ;  and  therefore,  although 
the  right  may  have  clearly  existed  at  an  earlier  period,  it  is 
destroyed  by  a  subsequent  user  not  possessing  those  essential 
qualities.''  It  has  been  already  seen  that,  by  the  statute,  the 
period  of  user  to  acquire  an  easement  must  be  that  immediately 
preceding  the  commencement  of  an  action;  and  if  the  statute 
had  been  held  to  be  obligatory  in  all  cases  upon  parties  to 
proceed  uuder  it,  and  to  exclude  the  common  law  evidence  of 
prescription,  many  ancient  rights  would  have  been  lost  by  modes 
which  at  the  common  law  would  have  been  insufficient  to 
produce  that  result,  and  which  the  legislature,  in  framing  the 
statute,  did  not  appear  to  contemplate 

for  example,  where,  within  the  period  requisite  to  confer  an 
easement,  there  has  been  a  unity  of  possession  of  the  dominant 
and  servient  tenements,  no  right  under  the  statute  can  be  ac- 
quired according  to  the  cases  cited,  ante,  p.  105,  note  (/),  and 
;    and    supposing    the    right    to    be    ancient,    the 
incidental  operation  of  the  statute  would  have  been,   in   Buch  a 
.  to  destroy  it,  if  the  party  claiming  were  compelled  to  claim 
the  Btatute,  but  as  the  right   may  still  be  claimed  as  at 
law,  no  such  consequence  would  in  tact  ensue  (a). 


■    i.  v.  langlei  (ls:i<)j.  l  A.  &.  K.  SL>S. 


BY    IMPLIED    RELEASE.  533 

So,  of  any  other  failure  of  the  requisite  qualities  of  the  user.      Effect  of  Pre- 

Another  anomaly  would  also  have  arisen  as  to  the  mode  of  Bcription  Act- 
losing  an  easement,  which  would  be  different  in  the  case  of  an 
easement  claimed  by  express  grant  and  by  prescription.  Thus, 
a  right  of  way  by  express  grant  would  not  be  determined  by 
unity  of  possession,  as  it  would  have  been  if  claimed  by  pre- 
scription. 

This  inconvenience  has  been  obviated  by  considering  this  as 
an  affirmative  statute,  which  does  not  take  away  the  common 
law  (a);  and  a  party  may,  therefore,  allege  and  prove  a  pre- 
scriptive title  in  the  same  manner  as  if  the  statute  had  not  passed. 
In  the  case  of  Onley  v.  Gardiner  (b),  where  the  defendant  failed  Onleyv. 
in  proving  a  sufficient  title  under  the  statute  in  consequence  of  a 
unity  of  possession,  the  Court,  after  argument,  in  which  it  was 
held  that  such  unity  defeated  the  title  under  the  statute,  allowed 
the  defendant  to  amend  his  plea  by  pleading  a  right  of  way  by 
prescription  generally;  and  in  Richards  v.  Fry  (c),  where  it  was  Richards  v. 
suggested  in  argument,  that  "  If  a  party  had  a  right  three  years  Fry- 
a,go,  which  he  released,  and  then  an  action  was  brought  against 
him  for  a  trespass  committed  before  the  release,  if  he  pleads 
according  to  the  letter  of  the  statute,  i.e.,  a  user  for  thirty  years 
before  the  commencement  of  the  suit,  he  would  be  defeated, 
although  the  act  in  question  was  perfectly  justifiable  at  the  time," 
Patteson,  J.,  observed,  "  He  might  not  be  able  to  avail  himself 
of  the  statute,  but  he  would  have  a  defence  at  common  law;" 
[and  the  law  has  since  been  laid  down  accordingly  in  several 
cases  (cZ).] 

By  the  civil  law,  the  same  period  was  fixed  for  the  loss  of  a  Civil  law. 

praadial  servitude  by  non-user,  as  for  its  original  acquisition  by 

enjoyment — ten  years  where  both  parties  were  present,  twenty  Loss  of 

when  either  was  absent — and,  until  this  full  period  had  elapsed,   8ervltude  by 

'  f  .  cessation  of 

the  servitude,  though,  owing  to  some  alteration  in  the  dominant  enjoyment. 

tenement,  it  had  ceased  to  exist  for  a  series  of  years,  might  at 

any  time  revive  by  the  two  tenements   being  restored  to  their 

original  relative  position  :  thus,  a  right  of  way,  interrupted  by 

alienation  of  a  portion  of  the  dominant  tenement,  revived  upon 

its  re-purchase  (e)  ;  so,  too,  the  servitude  "  altus  non  tollendi " 

revived,  if  the  intervening  buildings  were  pulled  down. 


(a)  Bacon,  Abr.  Stat.  G.  ((?■)  See  above,  p.  178. 

(b)  1838,  4  M.  &  W.  496.  (*')  Si  quia  ex  fundo,  cui  viam  vicinua 

(c)  1838,  3  Nev.  &  P.  72  ;  7  A.  &  E.  deberet,  vendidisset   locum    proximum 
698.  servienti  fundo,  non  imposita  aervitute; 
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Civil  law.  To  lose  an  urban  servitude,  as  already  seen,  sonie  act  of  the 

Loss  of        owner  of  the  servient  tenement  was  also  required.     "Where  the 

servitude  by    servitude  was  only  to  be  used  at  fixed  intervals,  exceeding  a  day, 

cessation  of  .......  , 

enjoyment,  the  periods  of  prescription  for  the  loss  by  non-user  were  pro- 
longed to  twenty  and  forty  years.  Any  user  within  that  time,, 
however,  in  the  right  of  the  dominant  tenement,  whether  by  the 
owiur,  occupier,  or  their  friends,  servants,  or  guests,  was 
Bnfficient  to  preserve  the  servitude  (a). 

The  period  of  twenty  years  was  fixed  as  the  limit,  by  a  consti- 
tution of  Justinian,  for  the  loss,  by  non-user,  of  a  right  of  way 
which  was  only  to  be  exercised  for  one  day,  at  intervals  of  five 
years  (uno  tantummodo  die  per  quinquennium),  great  doubts 
having  previously  existed  upon  this  point  amongst  jurists  (L). 

The  period  for  losing  by  non-user,  as  well  as  that  for  acquiring 
servitude  by  enjoyment,  might  be  made  up  from  the  time  of  the 
occupation  or  ownership  of  successive  persons — both  the  ac- 
quisition and  loss  having  respect  to  the  tenement,  and  not  to  the 
person  (c). 


et  iiitnt  legitimism  tempos,  qno  servi- 
totes  pereuut,  ruisns  eom  locum  adqoi- 
Bisstt,  habiturus  est  seivitutem,  quam 
viciiius  debnisset. — Dig.  8,  6,  13,  qnem. 
serv.  amit. 

(a)  Sicut  uh^n  fri.ctum,quir.on  uti  ndo 
per  Liennitim  in  soli  rebus-,  per  anuale 
aotem  (tempos)  in  mobilibus  vel  se  mo- 
vent ilms  diminnebatur,  non  pi  bsi  Bumns 
hojn6modi  sustinere  compendiosinn  in- 
teritum,  8ed  ei  decennii  vel  viginti  an- 
norum  dedimus  spatiom  :  ita  in  cseteris 
eervit  utib  us  obtinendum  esse  censuimup, 
nt  omnes  servitutes  non  utendo  an.it- 
tantur,  non  bienDio,  (quia  tantomm>  do 
Boli  rebus  annesa)  sunt,)  sed  decenuio 
vel  viginti  Bpatio  an- 
norum  contra  absentes  :  ut  sit  in  omni- 
bus hnjusmodi  rebus  causa  similis, 
explosis  differentiis. — Cod.  3,  34,  13,  do 
eeiv.  i 

Si  ric  tn   sit  aqua,    '  ut  vel 

sestate  ducatur  tantum,  vel  uno  mense,' 
qua?ritur,  qnemadmodnm  non  utendo 
amiltatur  :  quia  nun  est  continuum  tem- 
pos, qt.o  cum  uti  non  potest,  non  sit 
usus.  Itaque  ct  si  alternis  am 
mensibus  quis  aquam  babeat,  duplicate 
constituto  ■  littitur.      ! 

de  itincre  cuBteditur:  si  vero  '  alternis 
diebns,  ant  die  toto,  ant  tantam 

6  amit  t  it  ur  :  quia 
una   Eervit  .m   el   ti    alternis 


horis,  vel  UDa  hoi  a  quotidie  servitutem 
babeat,  Servius  scribit,  perdere  eum, 
non  utendo,  servitutem  :  quia  id,  quod 
habet,  cottidianum  sit.-  Dig.  8,  G,  7, 
quern,  serv.  amit. 

Postremo  finitur  (servitos)  etiam  non 
utendo — si  videlicet  nemo  servitute  usus 
sit .  i.(  que  is  cui  debetur,neque  possessor 
pi  adii  domiDantis  amicusve  aut  hospes  ; 
caaterum  ita  si  nemo  usus  si6  servitute 
per  constitutum  continuum  tempus, 
quod  tempus  est  decern  vel  viginti  an- 
norum.  Enimvero  si  servitutis  usus 
continuom  aut  quotidianom  tempos  non 
habeat,  forte  quia  alternis  anuis  aut 
mensibus  constituta  est,  duplicato  con- 
stituto tempore  non  utendo  amittitur, 
id  est  adversus  pi  a^sentes  viginti  aunis, 
adversus  absentes  quadraginta.  [den* 
que  et  in  longioribus  iutervallis  pro 
ratioue  et  facultate  uteudi,  statuendum, 

Quicumque  vero  aut  nostro  ut  prsedii 

nomine  usus  sit,  posseBsor,  meroenarini, 
3,  amicus,  colouus,  fructuarius,  re- 

tinebimns  sen  i[u'em.--Vinnius,Coinin. 

ad  [net.  Lib.  li,  tit.  3,  quibus  mod  is  serv. 

amit  tan tur,  §  6. 

Ood.  8,  34,  11,  do  serv.  et  aq. 
(')   Tempus,   quo  non  est   usus  prao- 
fui  di  dominos,  cui  servitua  dc- 

betur,  imptitatur  ei,  qui   (in)  ejus  looo 
9     6,    Is,    §  1,  quem. 

bciv.  amit. 


PART  VI. 

OF    THE    DISTURBANCE    OF    EASEMENTS. 


CHAPTER   I. 

WHAT   AMOUNTS    TO    A    DISTURBANCE. 

There   is  a  clear  distinction  as  to  the  foundation  of  the  right   Distinction 
of    action    for  a  private  nuisance,  properly   so   called,    and   an   Jf.".'^"/}'^.^ 
action  for  the   disturbance  of  an  easement.     No  proof  of    any    nuisance  and 
right,  in  addition  to  the  ordinary  right  of  property,  is  required   atice  of  au  * 
in  the  case  of  the  former.     To  maintain  an  action  for  a  disturbance   easement, 
of  an  easement  to  receive  air  by  a  window,  proof  of  the  acces- 
sorial right  must  be  given ;  but  it  is  otherwise  where  an  action  is 
brought   for    corrupting    the    air,    or    establishing    an    offensive 
trade  (a).     Yet  the  incidents  of  the  two  classes  of  rights,  as  far  as 
concerns  the  remedies  for  any  infringement  of  them,  are  similar. 
"  A  man  has  no  need  to  prescribe  to  do  a  thing  which  he  may  do 
of  common  right,  as  to   distrain  for  rent,  rent  service,  &c. ;  or  if 
I  would  prescribe  that,  when  a  man  builds  a  house  so  that  from 
his  house  the  water  runs   upon   my  land,  I  have  been  used  to 
abate   that  which  causes   the  water  to  run  upon  my  land,  this 
prescription   is  void,  for  by  the   common  law  I  can  do  that  as 
well "  (6).     In   many  cases   an  action   may  be  founded  on  both 
these  rights;  thus  in  Aldred's  Case  (c),  the  plaintiff  complained  Aid 
of  the   stoppage  of  his   windows,   and   that  the  defendant  had 
erected  a  wooden  building,  and  kept  hogs  therein,  by  means  of 
which  his  easement  of  light  was  obstructed,  and  his  enjoyment  of 
his  messuage  diminished  by  the  smell  of  the  hogs.     Both  injuries 
are  called  nuisances,  and  the  same  principles  as  to  the  nature  of 
the  remedies  for  them  apply  indiscriminately  to  both. 

It  is  not  every  interference  with  the  full  enjoyment  of  an  ease- 


Co)  Ante,  p.  302.  360. 

(b)   Per  Choke,   J.,  8  Edw.  4,  5,  pi.  (c)  1738,  9  Rep.  57  b. 

14j  Tenant  v.  Goldwin  (1705),  1  Salkeld, 
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merit  that  amounts  in  law  to  a  disturbance;  there  must  be  some 
sensible  abridgment  of  the  enjoyment  of  the  tenement  to  which 
it  is  attached,  although  it  is  not  necessary  that  there  should  be  a 
total  obstruction  of  the  easement. 

The  injury  complained  of  must  be  of  a  substantial  nature,  in 
the  ordinary  apprehension  of  mankind,  and  not  arising  from  the 
caprice  or  peculiar  physical  constitution  of  the  party  aggrieved. 

Thus  it  is  said,  in  Aldred's  Case,  "  If  A.  makes  a  watercourse, 
running  in  a  ditch  from  the  river  to  his  house,  for  his  necessary 
use,  if  a  glover  sets  up  a  lime-pit  for  calf-skins  and  sheep-skins, 
so  near  the  said  watercourse  that  the  corruption  of  the  lime-pit 
has  corrupted  it,  for  which  cause  his  tenants  leave  the  said  house, 
an  action  on  the  case  lies  for  it,  as  it  is  adjudged,  13  Hen.  7, 
20"  (a). 

"If  a  chandler  erects  a  melting-house,  it  is  a  common 
nuisance ;  but  if  a  man  is  so  tender-nosed  that  he  cannot  endure 
sea-coal,  he  ought  to  leave  his  house  "  (b). 

11  If  a  man  set  up  a  school  so  near  my  study,  who  am  of  the 
profession  of  the  law,  that  the  noise  interrupts  my  studies,  no 
action  lies  "  (c). 

But  the  ploughing  up  of  land,  over  which  a  man  had  a  right  of 
way,  is  a  nuisance  to  his  right  of  way  ;  for  it  is  not  so  easy  to 
him  as  it  was  before  (d).  In  James  v.  Hayward  (e),  Jones,  J., 
said,  "  If  a  private  man  hath  a  way  over  the  land  of  J.  S.,  by 
prescriptive  grant,  J.  S.  cannot  make  a  gate  across  the  way/' 

So,  the  driving  of  stakes  into  a  watercourse,  or  otherwise 
diverting  it,  whereby  I  can  no  longer  have  sufficient  water  for  my 
mill  (/);  even  if  the  stream  be  choked,  up  for  want  of  cleansing  (</), 
or  by  the  roots  of  trees  growing  into  it  (h).     [Or  an  action  will 


(a)  [This  and  the  following  two  cases 
are  instances  of  nuisance  (in  the  ordi- 
nary sense  of  the  word)  rather  than  of 
dis'uibance  of  easements.] 

(b)  Per   Doddi  ridge,  J.,   in    Jones    v. 

(1628),  Psilmer,  538;  [see  the 
passage  cited  from  the  judgment  of 
Knight  Braoe,  V.-C. ,  ante,  p.  428,  and 
the  inftai  <••  s  <  f  nuiw mces  there  given.] 

(c)  Com.  Dig.  Aotioo  on  the  Case  for 
;i    N'iii-ance  (( ')  ;    [of.    Ham 

(1871),    I,.    R.   11    Eq.  888,   a   case   of 
covenant.] 

(./j    ■>    toll.    Abr.    NnKanP,    G.    pL    1  ; 

l  v.  Hoare  (1874),  L.  B.  U  C.  P. 
362.     Cf.    Austin    v.    Scottish    n  i 

Assurance  So  iety    iIns.'),   8  L.    R.    Jr. 


885;   Nia  I  v.  Beaumont  (1881),  50  L.  T. 
11.' 

(-)  1631,  Sir  W.  Jones,  222.  [Count 
by  M-vcrsioner  for  fastening  gate  made 
across  private  wav,  held  good  after 
verdict;  KidgiU  v.  Moor  (1850),  9  0  B. 
364;  cf.  Andrew  v.  Paradise  (1725),  8 
Mod  318.  As  to  narrowing  a  way,  see 
v.  Kamboro  <  I860),  J  P.  &  I-'. 
218j   I'ullin  v.    Dcffd  (1891),  61   L.  T. 

(  / )  2  Roll,  nbi  sup.  pi.  8,  9. 

(.,)  Bower  v.  //,  /  (1835),  1  Bing.  N. 
0.  649. 

(h)  l!  ft  (1838),  6  Scott,  167; 

4  Ring.  X.  C  381. 
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'lie]  for  affixing  a  small  pipe,  and  thereby  taking  water  from  a 
larger  one  (a),  or  for  diverting  part  of  the  water  only  (/>),  [or  for 
opening  a  drain  into  a  sewer  made  by  another  on  my  land  under 
a  reservation  of  right  to  make  it  for  the  purpose  of  carrying  off 
his  drainage  (c).] 

"  Item,"  says  Bracton,  "  si  quis  aliquid  fecerit  quominus  ad 
fontem,  &c.,  ire  possit,  vel  haurire,  vel  de  fonte  aquas  non 
tantam  aquam  ducere  vel  haurire,  tales  cadere  possunt  in 
assisam  "  (d). 

A  case  is  mentioned  by  Mr.  Starkie  (e),  of  an  action  brought 
for  the  disturbance  of  a  watercourse,  where  it  appeared  that  the 
water,  after  being  used  for  irrigation,  was  returned  to  the  natural 
channel;  and  Wood,  B.,  nonsuited  the  plaintiff.  As,  however, 
it  was  shown  that  a  portion  of  the  water  was  lost  by  irrigation 
and  absorption,  the  Court  of  King's  Bench  is  reported  to  have 
set  aside  the  nonsuit. 

To  maintain  an  action  for  obstructing  light,  it  is  sufficient  to   Light. 
show  that  the  easement  cannot  be  enjoyed  in  so  full  and  ample  a 
manner  as  before— or  that  the  premises  are  to  a  sensible  degree 
less  fit  for  the  purposes  of  business  or  occupation  (/). 

In  Parker  v.  Smith  and  Others  (gr),— Tindal,  C.  J.,  in  summing  Pa^er  v, 
up,  said,  "  The  question  in  this  case  is,  whether  the  plaintiff  has 
the  same  enjoyment  now,  which  he  used  to  have  before,  of  light 
and  air,  in  the  occupation  of  his  house  ;  whether  the  alteration, 
by  carrying  forward  the  wall  to  the  height  of  ten  feet,  has  or  has 
not  occasioned  the  injury  which  he  complains  of.  It  is  not  every 
possible,  every  speculative  exclusion  of  light  which  is  the  ground  of 
an  action  ;  but  that  which  the  law  recognizes,  is  such  a  diminution 
of  light  as  really  makes  the  premises  to  a  sensible  degree  less  fit 
for  the  purposes  of  business.  It  appears  that  the  defendants' 
premises  had  been  injured  by  lire,  and  they  re-erected  them  in  a 
.  different  manner.  They  have  a  right  to  re-erect  in  any  way  they 
please,  with  this  single  limitation,  that  the  alteration  which  they 


(a)  Monro  v.  Dame  Broivne  (1572), 
Dyer,  319  b,  pi.  17. 

(b)  Anon.,  Dyer  (1566),  248  b,  pi.  80; 
see  also  R.  v.  Tindall  (L837),  6  A.  &  E. 
143. 

(c)  Lee  v.  Stevenson  (1858),  Ell.  Bl.  & 
Ell.  512. 

(d)  Bracton,  Lib.  4,  ff.  233. 

(e)  2  Evid.  2nd  ed.  9, 11,  note.     [The 
•  question  arising  in  such  cases  is  stated 


above,  p.  248,  note.] 

(/)  Cotterellv.  Griffiths  (1801), 4  Esp. 
N.  P.  C.  69.  [The  question  here  dis- 
cussed is  distinct  from,  though  closely 
connected  with,  the  question  treated 
above  (pp.  290,  ff),  as  to  the  extent  of 
the  right  to  light  which  is  acquired  by 
enjoyment.] 

(g)  1832,  5  C.  &  P.  438;  Pringle  v. 
Wernham  (1836),  7  C.  &  P.  377. 
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Disturbance     make  must  not  diminish  the  enjoyment,  by  the  plaintiff,  of  light 
of  easement    and    {       It  ^  coutended  bv  the  defendants,  that,  ou  the  whole, 

of  !■  • 

the  light  and  air  are  increased.  If,  as  matters  now  stand,  upon 
the  evidence  you  have  heard,  yon  think  that  this  is  a  true  pro- 
position, then  the  plaintiff  will  have  no  ground  of  action.  But 
if,  on  the  contrary,  you  think  that,  in  effect,  these  alterations 
(though  they  may  separately  be  improvements)  upon  the  whole 
diminish  the  quantity  of  light  and  air,  then  you  will  find  for  the 
plaintiff,  with  nominal  damages;  and  your  verdict  will  have  no 
other  effect  than  that  of  a  notice  to  the  defendants,  that  they 
must  pull  down  the  building  of  which  the  plaintiff  complains." 
BartY.  [In  Back  v.  Stacey  (a),  13.  st,  C.  J.,  directed  the  jury,  that  "  It 

was  not  sufficient  to  constitute  an  illegal  obstruction  that  the 
plaintiff  had  in  fact  less  light  than  before,  nor  that  his  warehouse, 
the  part  of  his  house  principally  affected,  could  not  be  used  for 
all  the  purposes  for  which  it  might  otherwise  have  been  applied. 
In  order  to  give  a  right  of  action  and  sustain  the  issue  there  mutt 
be  a  substantial  privation  of  light,  sufficient  to  render  the  occu- 
pation of  the  house  uncomfortable,  and  to  prevent  the  plaintiff  from 
tarrying  on  his  accustomed  business  (that  of  a  grocer)  on  the 
premises  as  benefcialhj  as  he  had  formerly  done."  His  Lordship 
added  that  it  might  be  difficult  to  draw  the  line,  but  the  jury 
mu^t  distinguish  between  a  partial  inconvenience  and  a  real 
injury  to  the  plaintiff  in  the  enjoyment  of  the  premises. 

In  Wells  v.  Ody  (b),  Parke,  B.,  adopted  the  law  as  laid  down 

by  Tindal,  C.  J.,  in  Parker  v.  Smith,  and  left  to   the  jury  the 

question  whether  the  effect  of  the  defendant's  building  was  to 

diminish  the  light  and  air  so  as  seriously  to  affect  the  occupation 

of  the  plaintiffs  premises  and  make  them  less  fit  for  occupation. 

In  JJmt  v.  Auction  Mart  Company  (<•),  Wood,  V.-C,  referred 

•    to  the  summing-up  of  Best,  C.  J.,  in  Back  v.  Stacey,  in  preference 

to  any  other  authority  on  the  law  of  actionable  disturbance  to 

the  easement  of  light  and  air,  because  it  had  been  approved  of 

by  the   Lords  Justices  in  a  case  recently  before  them  (d) ;  and 

after  citing  the   passage    in    italics,    he  said,  "With  the  single 

ception  of  reading  'or*  for  ' and,'  I  apprehend  that  the  above 

statement  correctly   lays  down   the  doctrine   in  the   manner  in 

which  it  would  now  be  supported  in  an  action  at  law." 

(„)  |  106.  Probably  Johnson  v.  I; 

6,7<  HO.  2DeG.,  J.  AS.  18}  9  Jar.,  N.  8. 188I, 

(r)  1866,  L.  K,  2  Eq.  246. 
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[And  Lord  Chelmsford,  in  Calcraft  v.  Thompson  (a),  said,  that    Disturbance 
"Back  v.  Stacey  had  been  approved  of  by  eminent  judges,  and  so    °  0f\jKt,t 


lifted  out  of  the  sphere  of  a  mere  nisi  prius  decision. 

In  Kelk  v.  Pearson  (b),  the  Lords  Justices  maintained  the  same  KM  v. 
doctrine,  viz.,  that  the  disturbance,  to  support  an  action  or  /'"' 
warrant  an  injunction,  must  be  such  as  substantially  to  interfere 
-with  the  enjoyment  the  plaintiff  has  had  of  the  light.  James, 
L.  J.,  says  :  "  The  nature  and  extent  of  the  right  before  the 
statute  was  to  have  that  amount  of  light  for  a  house  which  was 
sufficient,  according  to  the  ordinary  notions  of  mankind,  for  the 
comfortable  use  and  enjoyment  of  that  house  as  a  dwelling-house, 
if  it  was  a  dwelling-house,  or  for  the  beneficial  use  and  occupation 
of  the  house,  if  it  was  a  warehouse,  or  a  shop,  or  other  place  of 
business.  That  was  the  extent  of  the  easement,  to  prevent  your 
neighbour  from  building  on  his  land  so  as  to  obstruct  the  access 
of  sufficient  light  and  air  to  such  an  extent  as  to  render  the  house 
substantially  less  comfortable  and  enjoyable  ;  "  and  he  says  that 
the  absolute  and  indefeasible  right  given  by  the  statute  is  not 
greater.  Mellish,  L.  J.,  adopts  the  rule  stated  by  the  author 
above  (c),  for  which  Parker  v.  Smith  is  cited. 

This  was  again  confirmed  in  City  of  London  Brewery  Company   City  of 

v.  Tennant  (d),  by  Lord  Selborne,  and  Lords  Justices  James  and  B™w°ery 

Mellish.     An  injunction  was  refused,  because  it  did  not  appear   Company  v 

,  .,,..         .  ,.  , ,         •    i  ,  Tennant. 

that  there  had  been  any  substantial  diminution  of  the  right,  so  as 

to  cause  inconvenience  in  the  use  of  a  room  as  a  bar  to  a  public- 
house.  Lord  Selborne  there  says  that  it  is  only  in  very  rare  and 
special  cases,  involving  danger  to  health  or  something  very  nearly 
approaching  it,  that  the  Court  would  be  justified  in  interfering 
on  the  ground  of  diminution  of  air. 

Some  of  the  judges  have  been  inclined,  in  dealing  with  the  Angle  of 
easement  of  light,  to  establish  a  rule  or  test  more  specific  than  d°g£es™ 
the  above. 

The  Metropolis  Management  Amendment  Act,  1862  (e), 
passed  on  the  7th  of  August,  1862,  contained  the  following 
provision  : — 


(a)  1867,  15  W.  E.  387.  (1877),  L.  R.  6  Oh.  D.  160 ;  below,  P:  569. 

(b)  1871,  L.  R.  6  Ch.  809.  (e)   To  &  26  Vict,  c.  102,  8.  85  :  re- 

(c)  Pace  537  pealed    by    the    London    Building  Act, 
(d)1873,L.tt.9Ch.2I2j  of.  Aynsley  1894,   and    re-enacted   (with   modihca- 

v  Glover  (1875),  L.  R.  18  Kq.  544;  10  tiont-)  by  sect.  49  of  that  Act.     Cf.  the 

Ch.   283;    Theed    v.   Debenham   (1876),  bye-law    of    the    Metropolitan    Board, 

L.  R.  2  Ch.  D.  165  ;  Kino  v.  Rudkin  given  in  L.  R.  2  Ch.  D.  168,  n. 
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["No  building,  except  a  church  or  chapel,  shall  be  erected, 
on  the  side  of  any  new  street  of  a  less  width  than  fifty  feet, 
which  shall  exceed  in  height  the  distance  from  the  external  wall 
or  front  of  such  building  to  the  opposite  side  of  such  street, 
without  the  consent  in  writing  of  the  Metropolitan  Board  of 
Works,  nor  shall  tie  height  of  any  building  so  erected  be  at  any 
time  subsequently  increased  so  as  to  exceed  such  distance  without 
such  consent;  and,  in  determining  the  height  of  such  building, 
the  measurement  shall  be  taken  from  the  level  of  the  centre  of 
the  street  immediately  opposite  the  building  up  to  the  parapet  or 
eaves  of  such  building." 

It  would  appear,  both  from  the  character  of  the  statute  in 
which  the  above  provision  is  contained,  and  also  from  the 
direction  to  measure  the  distance  in  every  case,  not  from  the  sill 
of  any  window,  but  from  the  level  of  the  street,  that  the  clause 
was  primarily  intended,  not  to  protect  the  enjoyment  of  light  in 
private  houses,  but  to  ensure  the  free  passage  of  air  and  sunlight 
to  the  streets  themselves.  But  in  three  cases  the  rule  has  been 
understood  otherwise. 

In  Beadel  v.  Perry  (a),  Stuart,  V.-C,  said  :  "  It  seems  to  me 
that  where,  opposite  ancient  lights,  a  wall  is  built  not  higher  than 
the  distance  between  that  wall  and  the  ancient  lights,  there 
cannot,  under  ordinary  circumstances,  be  such  a  material 
obscuration  of  the  ancient  lights  as  to  make  it  necessary  for  this 
Court  to  interfere  by  way  of  injunction.  The  Metropolitan 
Building  Act  is  framed  on  the  principle  that  the  height  of  a 
building  on  the  opposite  side  of  a  street  should  not  exceed  the 
breadth  of  the  street;  that  is,  if  the  street  be  forty  feet  wide  the 
height  of  the  building  on  the  opposite  side  must  not  exceed  forty 
feet.  I  have  had.  means  of  ascertaining,  from  one  of  the  most 
eminent  judges  in  the  common  law  courts,  that,  as  a  general 
proposition,  the  courts  of  law  are  now  disposed  to  take  this 
view." 

Again,  in  City  of  London  Brewery  Company  v.  Tennant  (b), 
Lord  Selborne  said  :  "  With  regard  to  the  forty-five  degrees, 
there  is  no  positive  rule  upon  that  subject,  the  circumstance  that 
forty -five  degrees  are  left  unobstructed  being  merely  an  element 
in  the  question  of  fact,  whether  the  access  of  light  is  unduly 
interfered   with.      Bat,   undoubtedly,  there  is  ground   for  saying 


(a)  1  566,  L.  EL  -'I  Eq.  165. 


(6)  1873,  L.  It.  9  Ch.  212. 
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[that,  if  the  legislature,  when  making  general  regulations  as  to    Disturbance 
buildings,  considered  that,  when  new  buildings  are  erected,  the       of  light, 
lio-ht  sufficient  for  the  comfortable  occupation  of  them  will,  as  a        ~.     ;     T~ 

o  l  '  Angle  oi 

rule,  be  obtained  if  the  buildings  to  be  erected  opposite  have  forty-five 
not  a  greater  angular  elevation  than  forty-five  degrees,  the  fact 
that  forty-five  degrees  of  sky  are  left  unobstructed  may,  under 
ordinary  circumstances,  be  considered  as  prima  facie  evidence 
that  there  is  not  likely  to  be  material  injury;  and  of  course  that 
evidence  applies  more  strongly  where  only  a  lateral  light  is 
partially  affected  and  all  the  lights  are  not  obstructed.  I  make 
that  observation  not  imagining  that  either  at  law  or  in  this  Court 
any  judge  has  ever  meant  to  lay  down  as  a  general  proposition 
that  there  can  be  no  material  injury  to  light  if  forty-five 
degrees  of  sky  are  left  open ;  but  I  am  of  opinion  that,  if  forty- 
five  degrees  are  left,  this  is  some  prima  facie  evidence  of  the 
light  not  being  obstructed  to  such  an  extent  as  to  call  for  the 
interference  of  the  Court — evidence  which  requires  to  be  rebutted 
by  direct  evidence  of  injury,  and  not  by  the  mere  exhibition  of 
models/' 

Lastly,  in  Hackett  v.  Baiss  (a),  where  the  defendant  was  about  Had-ett  v. 
to  erect  a  new  building  on  the  sida  of  a  narrow  street  in  London  Baiss- 
opposite  the  plaintiff's,  taller  than  the  old  one  and  higher  than 
the  width  of  the  street,  Jessel,  M.  R.,  quoted  and  followed  the 
above  opinion  of  Lord  Selborne.  He  granted  an  injunction 
restraining  the  defendants  from  erecting  the  new  building  at 
a  greater  height  than  forty-six  feet  (its  then  height)  from  the 
pavement  or  base  line,  adding,  "  This,  however,  is  not  to  prevent 
the  defendants  from  making  a  sloping  roof  at  a  greater  height,  so 
long  as  the  angle  of  incidence  of  light  over  the  roof  to  the  centre 
of  the  ground-floor  windows  of  the  plaintiff's  houses  does  not 
exceed  forty-five  degrees." 

The  subsequent  cases  have  been  less  favourable  than  the  above 
to  the  establishment  of  any  rule  or  test  founded  on  the  analogy  of 
the  statute. 

In   Theed  v.   Debenham   (b),  where    the   plaintiff,   a    sculptor,   Theedv. 

,.  .  .     -■  veo2nhaut. 

claimed  and  had  enjoyed  a  large  quantity  ot  light  to  the  window 

of  his  studio,  Bacon,  Y.-C,  who  granted  an  injunction,  declined 

to  recognize  any  such  rule  as  that  contended   for,  and  treated 

Eackett  v.  Baiss  as  resting  on  its  special  circumstances.     "  The 


(a)  1875,  L.  R.  20  Eq.  494.  (&)  1876,  L.  E.  2  Ch.  D.  165. 
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[regulation  may  be  an  illustration  or  guide,  but  rule  there  13 
none." 

In  ticul    Commissioners   v.    Kino    (a),    the    Court    of 

Appeal  also  declined  to  apply  any  such  rule.  "  The  fact,"  said 
James,  L.  J.,  "that  forty-five  degrees  of  light  are  left  is  only 
a  small  element  in  the  case.  It  may  be  used  as  a  sort  of  test  in 
the  absence  of  any  other  mode  of  arriving  at  a  conclusion;  but 
there  is  no  rule  of  law,  no  rule  of  evidence,  and  no  presumption 
except  of  the  very  slightest  kind,  that,  where  the  angular  height 
of  an  erection  is  less  than  forty-five  degrees,  the  access  of  light  is 
not  substantially  interfered  with."  Brett,  L.  J.,  said  that  the 
proper  direction  to  give  to  a  jury  was  that  which  was  laid  down 
by  Lord  Chief  Justice  Best  in  Back  v.  Stacey  (6)  ;  and  Cotton, 
L.  J.,  gave  judgment  on  the  point  as  follows :  "  I  think  that  the 
way  in  which  the  provision  as  to  forty-five  degrees  has  been  dealt 
with  by  judges  in  the  Chancery  Division  is  unfortunate,  the 
Metropolitan  Buildings  Act  having  been  loosely  referred  to 
without  looking  at  the  clause.  That  clause  is  intended  to  deal 
with  the  width  of  streets,  and  is  not  intended  to  lay  down  any 
rule  applicable  to  the  light  which  a  man  is  entitled  to  enj  >y 
in  the  City  of  London.  The  angle  of  forty-five  degrees  is  not 
taken  from  the  windows,  but  from  the  top  of  one  house  to 
the  level  of  the  street  on  the  other  side  ;  and,  therefore,  to  derive 
from  that  enactment  any  rule  to  guide  us  in  saying  whether  or  no 
there  has  been  a  substantial  interference  with  the  use  and  enjoy- 
ment of  the  building  as  regards  light,  is,  in  my  opinion,  looking 
to  a  rule  laid  down  for  one  purpose  a3  a  guide  in  an  entirely 
different  matter.  When  the  buildings  do  not  rise  above  the 
prescribed  angle,  there  will  probably,  under  ordinary  circum- 
stances, be   no  substantial   interference  with  the  enjoyment  of 

;  but  that  is  not  a  rule  to  guide  a  jury  or  the  Court 
in  coming  to  a  conclusion  as  to  whether  there  is  a  substantial 
interference;  it  is  only  a  circumstance  which  will  very  often  be  a 
sufficient  guide,  but  which  in  the  circumstances  of  the  present 
case  appears  to  me  to  furnish  no  guide  at  all." 

In   Parker  v.   First   Avenue   Hotel   Company   (<•),  North,   J., 
apparently  following  Hackett  v.  Bui**,  had  granted  an  injunction 

■ining  the  d<  Ei  odants  from  raising  their  new  buildings  in 


(a)  1880,  L.  R.  HCh.  Div.  213. 
ve,  p.  538. 


(c)  1883,  L.  &.  21  Ch.  Div.  282. 
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[front  of  the  plaintiff's  ancient  windows  to  a  greater  height  than 
three  feet  above  the  sill  of  those  windows,  with  a  proviso  that  the 
injunction  should  not  "prevent  the  defendants  from  putting  on  a 
sloping  roof  of  greater  height,  so  long  as  the  angle  of  incidence 
of  light  over  such  sloping  roof  to  the  centre  part  of  the  plaintiff's 
said  windows  be  not  less  than  forty-five  degrees  from  the  perpen- 
dicular above  the  point  of  incidence."  On  appeal  by  the  plaintiff, 
it  was  decided  by  the  Court  of  Appeal  that  he  was  entitled 
to  a  judgment  in  general  terms  (a),  and  without  any  reference  to 
the  angle  of  incidence, —  no  evidence  having  been  given  to 
show  that  a  roof  of  the  kind  referred  to  would  not  in  the 
particular  case  obstruct  the  light  claimed.  Cotton,  L.  J.,  explained 
Hachett  v.  Baiss,  by  saying  that  it  might  be  that,  having  regard 
to  the  pleadings  in  that  case  and  the  contention  between  the 
parties,  the  Master  of  the  Rolls  took  it  as  an  admitted  fact  that 
an  erection  at  the  angle  named  would  not  interfere  substantially 
with  the  light  for  which  the  plaintiff  sought  protection, — in  which 
case,  he  thought  the  injunction  was  properly  limited  (b). 

It  is  no  answer  to  an  action  for  disturbance  of  light  that  the 
plaintiff  has  himself  slightly  diminished  the  light  (c).] 

"  If  the  boughs  of  your  tree  grow  over  my  land,  I  may  cut 
them  off;  but  I  cannot  justify  cutting  them  before  they  grow 
over  my  land,  for  fear  they  should  grow  over  "  (d). 

"  Whether  the  defendant  may  pull  down  the  nuisance  before 
the  house  is  made,  and  so  come  to  be  a  nuisance — I  do  much 
doubt  of  this, — here,  it  is  only  said,  the  plaintiff  conatus  fuit  to 
edifie  this  house,  and  rear  up  the  timber;  the  defendant  hath  no 
hurt  by  this,  for  he  may  afterwards  leave  off  again — the  defendant 
is  not  to  pull  this  down  for  the  intent  only.  If  one  comes  upon 
his  own  land,  and  intends  to  come  upon  my  land,  upon  this 
imagination  I  am  not  to  lay  hands  upon  him.  I  never  saw  in 
any  book  a  justification  for  a  conation,  because  he  did  not  do 

it"  (a)- 

Although,  generally,  some  injury  must  have  been   sustained 

before  redress  can  be  had,  yet,  if  the  necessary  consequence  of 


Disturbance 

of  easement 

of  light. 

Angle  of 
fort  y  - 
degrees. 


Interference 
by  plaintiff. 

No  redress 
before  injury. 


Imminent 
danger  of 
disturbance. 


(a)  See  the  form  in.  Yates  v.  Jack, 
below,  p.  571. 

(b)  Cf.  Mackey  v.  Scottish  Widow*' 
Society  (1S77),  Ir.  R.  11  Eq.  541. 

(c)  See  Arcedekne  v.  Eelk  (1858),  2 
Giff.  6S3;  Staiqht  v.  Barn  (1869),  L.  R. 
5  Ch.  163  j  Barnes  v.  Loach  (1879),  L. 


R.  4  Q.  B.  D.  494. 

(d)  Per  Croke,  J.,  Norris  v.  Biker 
(1617),  1  Rolle,  Rep.  394. 

(e)  Per  Coke,  C.  J.,  in  S.  C,  3  Bui- 
strode,  197,  nom.  Morrice  v.  Baker;  see 
Penruddock's  Case  (173S),  5  Rep.  101. 
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what  lias  already  been  done,  will  be  an  injury  to  an  easement,  ifc 
is  not  a  condition  precedent  to  the  exercise  of  the  remedy,  that 
actual  damage  shall  have  accrued.  Thus,  if  a  party  intending  to 
build  a  hou«:e,  which  will  obstruct  my  ancient  lights,  erect  fences 
of  timber,  for  the  purpose  of  building,  I  have  no  right  to  pull 
them  down:  "cur  nemo  tenetur  diviuare.  But,  if  a  house  be 
built,  the  eaves  of  which  project  over  my  land,  I  need  not  wait 
till  any  water  actually  fall  from  them,  but  may  pull  them  down 
at  once"  («).  So,  too,  it  was  admitted,  in  Jones  v.  Poicell  (b), 
"  that  an  action  did  not  lie  for  the  fear  of  a  nuisance  merely ;  but 
it  is  otherwise  where  there  is  apparent  cause  for  the  fear,  and, 
therefore,  metus  et  periculum  :  for  if  a  man  waits  until  infection 
comes,  it  is  too  late  to  bring  the  action"  (c). 

Mere  threats,  unaccompanied  by  any  act,  do  not  amount  to  a 
disturbance  (<7). 

A  similar  rule  existed  in  the  civil  law.  If  the  work  was  com- 
pleted, the  natural  consequence  of  which  would  be  damage  to  the 
party  complaining,  he  need  not  wait  until  such  damage  actually 
occurred  (e). 

An  action  lies  as  well  for  a  disturbance  of  the  secondary  ease- 
ments, without  which  the  primary  one  cannot  be  enjoyed,  as  for 
a  disturbance  of  the  primary  easement  itself. 

"  Item,"  says  Bracton,  "si  quis  ire  ad  fontem  prohibetur,  habet 
actionem,  fQuare  quis  obstruxit ;  '  quia  cui  conceditur  haustuSj 
ei  conceditur  iter  ad  fontem  et  accessus  "  (/). 


(a)  2  Roll.  Abr.  145,  Nusans,  U.  ;  R. 
ace.  Fail  v.  Prentice  (1845),  1  C.  B.  828. 
[See  Pickering  v.  I: add  (1815),  4  Camp. 
219;  Barker  v.  Green  (182*),  2  BinK. 
:U7  ;  8amson  v.  Hoddinott  (1857),  1  C. 
B.,  N.  S.  590.] 

(h)   lf,28,  Palmer,  536. 
(<■)  [Attorney-General  v.  Birmii 
■i   Kaj  &  J.  52s  ;  Patti 
(1874),    L.    R.    is    Bq.    259; 
(ls77),   L.  R.  2  C.  1'. 

D.    572  ;     /.  <      /  (1^77i, 

J..  I:.  :,  Oh.  Div.  Mi: 
(1886),  L.  B.  28  I  a.  D.  688  \  Phillips 
L890),  62  L  T.  7!<:< ;  Att.- 
,  I. .  1 1 . 
(ls'.uj,  -j.  <  I..  B7.  Dumages  are  ool 
lecoverable  for  a  f<  ar  that  a  nuisance 


will    be  continued:    BatHshill    v.    /.'•     I 
(  L856),  Is  0.  B.  696;  Simpson  v.  8 
(1856),  1  C.  B.,  N.  S.  347.] 

(d)  Karl  of  Shrei'sh,  l"33), 

9  Rep.  46  b. 

(■■)  Ua-c  autem  actio  (aquas  plarte 
arconda'),  locum  babet  in  damno  non. 
dam  facto,  opere  tamen  j  mi  facto; 
hoc  est,  de  eo  opere,  ex  quo  damnum 
timetur,  totiensque  locum  habet,  quo- 
tiens  mauu  facio  opere  agio  a(]ua  uoci- 
tura  est.  Id  est,  cum  quis  maim  fecerit, 
quo  aliter  flueret,  quam  uatuia  soleret. 
—  l»it.'.  39,  S,  1,  1,  'I'*  aq.  et  aq.  pi.  arc. 

Lib,  l.  IV  2',:;  ;  Race  \. 
(lsr.7  t,  7  K.  .V  k.  384  ;  and  Bee  1 
1  (1848),  5  C.  B.  568]. 


CHAPTER   II. 


REMEDIES    FOR   DISTURBANCE. 


The  remedies  for  any  disturbance  of  an  easement  are  of  two 
kinds  : — 1.  By  act  of  the  party  aggrieved ;  and  2.  By  act  of  law. 


Sect.  1. — Remedies  by  Act  of  the  Party. 

"  Nota,   reader,"   says    Lord    Coke,   "  there  are   two    ways   to  Remedy  by 
redress  a  nusance,  one  by  action,  and  in  that  he  shall  recover  ao  °  Party- 
damages,  and  have  judgment — that  the  nusance  shall  be  removed,  Abatement, 
cast  down  or  abated,  as  the  case  requires  ;  or  the  party  aggrieved 
may  enter  and  abate  the  nusance  himself  "  (a). 

Bracton  says,  that  the  remedy  by  act  of  the  party  must  be 
taken  without  delay. 

"Ea  vero  quae  sic  levata  sunt  ad  nocumentum  injuriosurn,  vel 
prostrata  vel  demolita,  statim  et  recenter  flagrante  maleficio,  sicut 
de  aliis  disseisinis,  demoliri  possunt,  et  prosterni,  vel  relevari  et 
reparari,  si  querens  ad  hoc  sufficiat;  si  autem  non,  recurren- 
dum  est  ad  eum  qui  jura  tuetur,  qui  per  tale  breve  remedium 
habebit"  (6). 

It  was  resolved  by  all  the  justices, "  that  a  man  aggrieved  by  a 
nuisance  may  enter  upon  the  land  of  another  and  abate  the 
nuisance,  by  the  common  law,  without  prescription,  and  trespass 
will  not  lie  against  him  either  for  the  entry  or  abatement"  (c). 

"  If  a  man  make  a  ditch  in  his  own  land,  by  means  of  which 
the  water  which  runs  to  my  mill  is  diminished,  I  may  myself  fill 
up  the  ditch"  (d). 

(a)  Baten's  Case  (1738),  9  Rep.  54  b ;  2  B.  &  C.  at  p.  311,  quoted  in  Pollock 
Perry  v.  Fitzhowe  (1845),  8  Q.  B.  775.  on    Torts,  p.  312.     In  Lane   v.  Capsey, 

(b)  Lib.  4  if.  2i3  ;  and  vide  ff.  233  b.  L.  R.  (1891),  3  Ch.  411,  where  the  puny 
[According  to  Blackstone,  3  Comtu.  6,  aggrieved  had  applied  for  a  mandatory 
an  abatement  is  lawful,  because  an  im-  injunction  and  failed,  it  was  held  that 
mediate  remedy  is  required;  but  the  he  had  not  necessarily  lost  his  right  to 
right  to  abate  is  not  confined  to  pressing  abate.] 

cases,  except  perhaps  where  the  nuisance  (c)    Brooke's  Abridg.  Nusance,  f.  102 

consists  only  in  omission.    See  per  Best,       b,  pi.  33. 

J.,  in  Earl  of  Lonsdale  v.  Nelson  (1823),  (d)  9  Edw.  4,  35. 

g.  36 
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"It  a  man  erects  upon  his  own  soil  anything  which  is  a 
nuisance  to  my  mill,  house  or  land,  I  may  remain  (estoier)  on 
my  own  soil  and  throw  it  down.  And  >o  I  may  enter  on  his 
soil  and  throw  down  the  nuisaiav,  and  justify  this  in  action  of 
trespass  "  (a). 

"If  a  nuisance  be  made  to  my  freehold,  I  may  enter  on  his 
land  (who  made  it)  and  deject  the  nuisance." 

"  If  a  man  stops  my  way  to  my  common,  and  incloses  the 
common,  I  may  justify  tbe  dejection  of  the  inclosure  of  the 
common  or  way." 

"  If  a  nuisance  be  made  to  my  land  in  which  I  have  an  estate 
for  years,  I  may  still  deject  the  nuisance"  (L). 

In  an  old  case  (c),  it  was  decided,  "  That  if  water  runs  through 
the  laud  of  M.,  and  he  stops  the  water  in  his  own  close,  so  that 
it  surrounds  my  land,  I  may  enter  on  his  close  to  remove  the 
obstruction,  and  he  shall  not  maintain  an  action." 

J.  S.  erected  a  mill-dam,  part  upon  his  own  land  and  part  upon 
the  land  adjoining;  the  owner  of  the  land  adjoining  pulled  down 
the  portion  of  the  dam  standing  upon  his  land,  by  which  all  the 
dam  fell  down,  and  the  water  ran  out.  All  the  Court  held  it  was 
justifiable.  "  So,  if  one  erects  a  wall  partly  upon  his  own  lands 
and  partly  upon  the  land  of  his  neighbour,  and  the  neighbour 
pulls  down  the  part  of  the  wall  upon  his  land,  and  therefore  all 
the  wall  falls  down,  this  is  lawful  "  (d). 

So,  in  Rex  v.  Roseivell  (e),  it  is  laid  down,  "  If  II.  builds  a 
hoube  so  near  mine  that  it  stops  my  lights,  or  shoots  the  water 
upon  my  house,  or  is  in  any  other  way  a  nuisance  to  me,  I  may 
enter  upon  the  owner's  soil  and  pull  it  down  j "  "  and  for  this 
reason  only,  it  is  said,  a  small  fine  was  s#t  upon  the  defendant  iu 
an  indictment  for  a  riot  in  pulling  down  some  part  of  a  house,  it 
being  a  nuisance  to  his  lights,  and  the  right  found  for  him  in  an 
action  for  stopping  his  lights." 

In  Ruikes  v.  Townsend  (/),  where  the  disturbance  complained 
of  was  the  obstruction  of  a  rivulet,  by  means  whereof  the 
defendant's  cattle  could  not  obtain  water  so  plentifully  as  before, 
and  the  defendant  entered  upon  the  soil  of  the  plaintiff  and 
abated  the  mill-dam  ;  after  judgment  for  the  defendant,  a  motion 


2  Holle,  Abr.  NiiBttiiB,  (8). 
(&)  Ibid.  W. 

(  I)  m  ,yrd  v.  Gill  (1592),  Cro.  Eliz. 


I  |  1699,  Balki  Id,  159. 

(/)  2  Sim 
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was  made  to  enter  judgment  for  the  plaintiff  non  obstante  vere-      Remedy  by 
dicto,   which  was  overruled.     The    passages    above    cited    from     act  of  party. 
Rolle's  Abr.  were  relied   on   as   an  authority   for   confining  the     Abatement, 
right  to  abate  to  the  cases  of  nuisance  to  a  mill,  house,  or  land. 
Lord  Ellenborough,    C.  J.,  said,  "  These  cases   are   only   put  as 
instances. " 


No  previous  demand  is  requisite  (a),  except  where  the  [nuisance  PreTi«w» 
cannot  be  abated  without  trespassing  on  the  servient  tenement,  ^at©1* 
and  such  tenement  is  in  the  actual  occupation  of  the  owner,  so 
that  an  abatement  without  notice  is  likely  to  lead  to  a  breach 
of  the  peace  (6),  or  has  passed  into  other  hands  since  the  erection. 
In  the  latter]  case,  without  such  demand,  the  abatement  would 
not  be  lawful  ;  for  the  new  occupant  was  not  liable  to  a  quod 
permittat  before  request  made  (c).  But  the  demand  may  be  made 
either  on  the  lessor  or  lessee,  for  the  continuance  is  a  nuisance  by 
the  lessee,  against  whom  an  action  well  lies  (d). 

The  abatement  may  be  made  by  the  party  in  possession  of  the 
dominant  tenement,  although  the  nuisance  existed  previous  to  his 
entering  on  the  possession  of  it  (e). 

In  abating  a  private  nuisance,  a  party  is  bound  to  use  reason-   Care-m 
able   care  that  no  more  damage  be  done  than  is  necessary  for  abat3BS» 
effecting  his  purpose  (/)  [without  injury  to  third  parties  ((/).] 

But,  in  abating  a  public  nuisance,  it  seems  doubtful  whether 
the  same  degree  of  caution  is  required  (h).  Thus,  in  Lodie  v. 
Arnold  (i),  it  is  said,  "  That  [the  Court  seem  to  agree  that]  when 
H.  has  a  right  to  abate  a  public  nuisance,  he  is  not  bound  to  dc 


(a)  Perry  v.  Fitzhoive  (1846),  8  Q.  B. 
757;   Lemmon  v.   Webb,    L.   R.   (1895), 

A.  C.  1.  Distinguish  Burling  v.  Read 
(1850),  11  Q.  B.  904,  where  the  de- 
fendant claimed  a  right  to  the  soil.  It 
is  reasonable  to  give  notice  in  every 
case  ;  per  James,  L.  J.,  in  Commis- 
sioners of  Sewers  v.  Glasse  (1872),  L.  R. 
7  Ch.  at  p.  464. 

(b)  Davies  v.  Williams  (1851),  16  Q. 

B.  546,  and  Lane  v.  Capsey,  L.  R.  (1891), 
3  Ch.  411. 

(c)  Penruddock's  Case  (1738),  5  Rep. 
101  ;  [Jones  v.  Williams  (lv43),  11  M. 
&  W.  176,  in  which  an  exception  is 
inane  in  cases  of  immediate  danger  J. 

(<i)  Brent  v.  Haddon  (1620),  Cro.  Jac. 
555. 

(e)   Ibid. 


(/)  Com.  Dig.  Action  on  the  Case  for 
a  Nusance,  D.  4 ;  Perry  v.  Fitzhoive 
(1846),  8  Q.  B.  775;  [Greenslade  v. 
Halliday  (1830),  6  Bing.  379;  Davies  v. 
Williams  (1*51),  19  Q.  B.556,  per  Cur.]. 

(g)  Roberts  v.  Rose  (1865),  3  H.  & 
C.  162 ;  L.  R.  1  Ex.  82. 

(A)  In  Comyns'  Digest,  it  is  stated, 
"  That  a  man  may  justify  pulling  down 
a  house  with  violence,  whereby  the 
materials  are  lost."  The  only  authority 
cited  for  this  position,  [if  take_n  to 
mean  that  such  damage  may  be  caused 
by  unnecessary  violence,]  is  the  case  of 
Lodie  v.  Arnold,  which  is  an  authority 
for  it  at  all  events  only  in  the  case  of 
an  abatement  of  a  public  nuisance. 

(i)  1698,  Salkeld,  458. 

36  2 
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Disposal  of 
materials. 


Remedv  by     it  orderly  and  with  as  little  hurt  in  abating  it  as  can  be."     In  the 

act  i  f  party.    case  Qf  james  v    Bayv>ard  (r,)(  the  defendant  might  have  opened 

Abatement.     foe  g,a^e  without  cutting  it  down,  yet  the  cutting  was  lawful ;   and 

the  Court  denied  Hill's  Oaae  (6),  that  mutter  of  aggravation  need 

to  be  answered.     It  does  not  appear  that  the  gate  was  fastened, 

but  rather  the  contrary  (c). 

In  the  ca*e  of  Lodie  v.  Arnold,  it  appears  from  the  report,  that 
the  materials  of  the  house  pulled  down  rolled  into  the  sea,  but 
not  that  the  defendant  threw  them  there.  In  James  v.  Hay  ward, 
it  is  laid  down,  that  "a  (public)  nuisance  must  be  abated,  in  such 
a  convenient  manner  as  it  can  be ;  if  a  house  be  levied  to 
the  nuisance  (of  another),  the  whole  house  shall  be  abated;  if  a 
part,  that  part  only  shall  be  abated  ;  but,  as  to  the  house,  when 
the  nuisance  is  abated,  it  is  not  lawful  to  destroy  the  materials, 
but  they  shall,  after  the  abatement,  remain  to  the  owners 
of  them,  and  to  him  who  did  the  nuisance."  [In  Rea  v. 
Sheivard  (d),  it  was  held  that  goods  wrongfully  placed  by  the 
plaintiff  on  the  defendant's  land  might  lawfully  be  removed  to 
and  deposited  on  the  plaintiff's  own  land  ;  and  an  action  of 
trespass  was  dismissed.] 


(a)  1631,  Cro.   Car.   184;    Roll.  Abr. 
Nusans,  T.j  Sir  W.  Jones,  R.  221,  S.  C. 

(b)  1595,  Cro.  El.  384. 

(c)  [The  origin  of  the  donbt  above 
expressed,  whether  the  same  care  is 
required  in  abating  a  public  and  a 
private  nuisance,  appears  to  be  the 
ex  ra-judicial  opinion  which,  in  the 
passage  above  cited,  is  attributed  to 
the  Court  in  Lodie  v.  Arnold.  That 
opinion  appears  from  the  context  to 
have  been  founded  on  James  v.  Hay- 
ward.  But  in  James  v.  Hayward  the 
question  was  not  as  to  the  manner  of 
abating  the  nuisance,  but  whether  the 
gate  was  a  nuis-auce,  and,  if  so,  could 
be  aba'ed.  The  opening  of  the  gate' 
would  not  have  abated  the  nuisance. 
The  modern  precedents  of  justification 
on  tin-  gronnd  of  the  removal  of  a  public 
nuisance,  allege  that  no  unnecessary 
damage  was  done  by  the  defendant  in 
the  removal  (*ee  3  Chit,  on  PI.  61 
1008)  ;  and  in  the  Mayor  of  Colchester 


v.  Brooke  (1845),  7  Q.  B.  339,  the  Court 
put  the  cases  of  private  and  public 
nuisances  on  the  same  footing  with  re- 
gard  to  the  care  to  be  used  in  removing 
them.  In  the  latter  case,  and  in  Dimes 
v.  Petley  (1850),  15  Q  B.  283,  it  was 
held  that  an  individual  is  not  justified 
in  abating  a  public  nuisance,  unless  it 
does  him  a  special  injury  ;  and  in  the 
case  of  a  nuisance  in  a  public  highway, 
"  he  can  only  interfere  with  it  as  far  as 
is  necessary  to  exercise  his  right  of 
passing  along  the  highway  ....  and 
cannot  ju.-tify  doing  any  damage  to  the 
property  of  the  person  who  has  im- 
properly placed  the  nuisance  in  the 
highway!  if,  avoiding  it,  he  might  have 
passed  on  with  reasonable  convenience." 
In  Bateman  v.  Bluck  (1852),  18  Q.  B. 
B76j  Lord  Campbell,  C.  J.,  goes  so  far 
as  to  say  that  he  cannot  justify  unless 
"  there  was  no  way  in  which  he  could 
exercise  his  right  without  the  removal."] 
(d)  1837,  2M.i  W.  424. 
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Sect.  2. — Remedies  by  Act  of  Law. 

The  remedy  by  act  of  law  for  the  disturbance  of  an  easement   Law  an(j 

[was]  either  by  action  at  law  or  by  suit  in  equity.  i-qmty. 

[By  the  provisions  of  the  Common  Law  Procedure  Act,  1851(a),   Common  Law 

giving  the  common   law  courts  power  to  issue  injunctions  and   Pr,,cedure 

Act  185t 
receive  equitable  defences,  and  by  Lord  Cairns'  Act  (b),  giving   ij0rci  cairns' 

the  Court  of  Chancery  power  to  award  damages  in  addition  to  or  Act- 

in  substitution  for  an  injunction,  approach   was  made   towards 

giving  concurrent  jurisdiction  to  courts  of  law  and  equity.     But 

there  were  still  cases  in  which  the  plaintiff  had  to  choose  the 

proper  court  at  his  peril.     The  foundation  of  the  common  law 

jurisdiction  was  damages,  and,  if  no  actionable  wrong  had  been 

committed,  the  plaintiff  could  not  have  relief  at  law ;  and  so,  if 

his  right  was  an  equitable  right.    The  foundation  of  the  equitable 

jurisdiction  was  the  right  to  an  injunction;  and  equity  would  not 

award  damages  when  the  injury  was  not  substantial  enough  to 

warrant  an  injunction. 

By  the  Judicature  Act,  1873  (c),  the  jurisdiction  both  of  the  Judicature 
High  Court  of  Chancery  and  of  the  common  law  courts  has  been  ct8' 
transferred  to  the  High  Court  of  Justice,  which  is  to  administer 
law  and  equity  concurrently;  and,  when  there  is  any  conflict 
between  the  rules  of  equity  and  the  common  law,  the  rules  of 
equity  are  to  prevail.  The  High  Court  is  further  empowered  to 
grant  a  mandamus  or  an  injunction  "in  all  cases  in  which  it  shall 
appear  to  the  Court  to  be  just  or  expedient  that  such  order 
should  be  made."  And  under  the  Act  of  1875  (d)  new  rules  and 
forms  of  pleading  are  provided. 

These  Acts  do  away  with  the  distinction  between  equity  and 
law  in  disputes  respecting  easements,  and  supersede  the  old 
forms  of  proceeding.  Equity  has  ceased  to  be  a  concurrent 
jurisdiction  mitigating  the  rigour  of  the  law,  and  has  become 
a  part  or  amendment  of  the  law. 

By  the  County  Courts  Act,  1888  (e),  the  County  Courts  have  County  Court 
jurisdiction  to  try  any  action  in  which  the  title  to  an  easement  or  Jur 
licence  comes  in  question,  "  where  neither  the  value  nor  reserved 


(a)  17  &  18  Vict.  c.  125,  ss.  79,  83  ;  (c)  36  &  37  Vict.  c.  66,  ss.  16,  24,  25. 
repealed  by  46  &  47  Vict.  c.  49.  (d)  38  &  39  Vict.  c.  77,  s.  17. 

(b)  21  &  22  Vict.  c.  27,  s.  2 ;  below,  (e)  51  &  52  Vict.  c.  43,  e.  60. 
p.  575. 
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Beme.lv by       [rent  of  the  lands,  tenement*,  or  hereditaments  in  respect  of  which 


*w"  the  easement  or  licence  is  claimed,  or  on,  through,  over  or  under 
which  such  easement  or  licence  is  claimed,  shall  exceed  the  sum 
of  fifty  pounds  by  the  year." 

When  the  di  fendant  claimed  an  easement  as  one  of  the  public, 
so  thai  there  was  no  alleged  dominant  tenement,  it  was  held  that 
the  above  section  did  not  apply  (a).] 

(a)  Tarties  to  Actions  (L). 

Parties  <  ntitled  to  sue."] — As  an  easement  is  a  benefit  attached 
to  the  dominant  tenement,  the  party  in  possession  may  sue  for 
any  interference  with  its  enjoyment,    even    though    such    inter- 
ference be  of  a  temporary  nature  only. 
■fiKyto  ]f  gUCh  interference  be  of  a  permanent  nature,  and  injurious 

to  the  inheritance,  the  reversioner  may  also  have  an  action  for 
the  same  disturbance  (c). 

[It  has  been  held  that]  for  a  trespass  on  the  land  not  of  a  con- 
tinuous nature,  even  though  committed  expressly  in  the  assertion 
of  a  right,  the  reversioner  could  not  sue  (d).  The  correctness  of 
the  decision  in  the  last  case  appears  to  depend  upon  the  question, 
whether  the  user  during  the  continuance  of  the  particular  estate 
would  be  evidence  against  the  reversion, — which  the  Court 
assumed  it  would  not.  But  even  admitting  that  enjoyment, 
<hown  to  have  commenced  since  the  beginning  of  the  particular 
■estate,  would  confer  no  title  as  against  the  reversioner,  even  if  he 
was  aware  of  it — a  point  of  considerable  doubt  (e), — it  seems 
hardly  possible  to  say  that  enjoyment  during  a  long  particular 
estate  would  not  interpose  difficulties  to  the  reversioner  in  resist- 
ing the  claim  upon  its  determination.  "The  ground  upon  which 
a    reversioner  is  allowed  to   bring  his  action   for  obstructions, 

(o)  ll'in  kins  v.  Butter,  L.  H.  (1892),  1  a    Nusance,     B.  ;     Jachg«n    v.      I 

Q   B  668.    Where  the  plaintiff  recovered  (1818V  1  M.&S.  234;  Alston  v.  8cal*t 

only  forty  shillings  as  damages  for  inter-  (1882),  9  Bing.  8.     Sec   also  // 

faring   with   an   easement,  it    was   held  v.   8chofield   (1887),  2    Moo.  &   Rob.   84 J 

I  hat  the  action  was  properly  brought  in  Tucker  v.  Newman  (1889),    1 1    A.  &  E. 

tl  ■■  Bigfa  Court,  and  thai  be  was  entitled  40;  Fay  v.  Prent\  ■  |  1H15),  1  C.  B,  828  ; 

L.    K.  |  B    1  \  I   v.   Jfoor  ( I860),  9  0.   B  864  ; 

1896  B68.  The  Met*  iaUm   v.    Fetch 

(b)  [This  and   the    following    three  (1868),  6  0.  B.,  N.  8.  604.] 
I»arta  c.f  thii  Motion  were  grouped  by  (</)  Boater  v.  Taylor  (1882),   1  B.  <k 

author  under  tin-  title  <>f  "  Bei ly  A<l.  72. 

by  Action  at  Law;"  the  fifth  waa  headed  (<•)  Vide  supra,  Part  II.,  Chap.  III., 

Remedy  bj  Suit  in  Eq  uty."]  Sect.  2,  p.  191. 
(r)   Com.  Dig.  Actiou  on  the  Case  fox 
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apparently  permanent,  to  light  and  other  easements  which  belong  Injury  to 
to  the  premises  is,  that,  if  ncquiesced  in,  they  would  become  reveraion. 
evidence  of  a  renunciation  and  abandonment "  (a). 

[The  action  by  a  landlord  for  an  injury  to  land  in  the  posses-  Yearbooks, 
sion  of  his  tenant  may  be  traced  to  very  early  times.  There  are 
several  cases  in  the  year  books  where  such  actions  have  been 
maintained,  not  only  for  a  permanent  damage  or  destruction  of 
the  land  (6),  but  also  for  transient  acts  commencing  and  ending 
during  the  tenancy,  but  which  occasioned  loss  to  the  landlord. 
Such  acts  are  :  ousting  a  tenant  {<•)  ;  menacing  tenants  at  will, 
whereby  they  determined  their  tenancies  [d) ;  improperly  setting 
up  a  court,  and,  by  frequent  distresses  on  the  tenants  for  not 
attending  the  court,  impoverishing  them  so  that  they  were 
unable  to  pay  their  rent  (e) ;  fouling  water  with  the  refuse  of  a 
lime-pit,  in  which  the  defendant  steeped  calves'  skins  and  sheep 
skins,  which  caused  the  plaintiff's  tenants  to  leave  his  houses  (/) ; 
or,  taking  toll  of  a  tenant  who  was  exempt  from  toll  (g). 

The  rule  laid  down  in  Com.  Dig.,  Action  on  the  Case  for  a  Comyn's 

Nnsance,  B.,  on  the  authority  of  Bedingfield  v.  Onslow  (h)   and  Dloesfc« 

Jesser  v.  Gifford  (>),  is,  "If  the  nuisance  is  to  the  damage  of  the 

inheritance,  he  in  the  reversion  shall  have  an  action  for  it."    Tb.3 

authorities  relied  on  by  the  Court  in  Bedingfield  v.  Onslow  were 

19  Hen.  6,  45;   12  Hen.  6,  4  ;  2  Rol.  Abr.  551;  and  Love  v. 

Piggott,  Cro.  El.   55,   which  is,   "It  was  said   there  are  divers 

presidents,  that  if  a  lessee  for  years  be  sued  in  the  Court  CI  ris  ian 

for  tithes,  he  in  the  reversion  may  have  a  prohibition." 

In  Thomlin son  v.  Brown  (?),an  action  was  brought  by  a  land-  Thomlinsonv. 

.  .  <■     i      i  Brown. 

lord  against  his  tenant  for  stopping  up  the  windows  ot  the  bouse. 


(a)  Per  Cur.  in  Bower  v.  Hill.  See  21  ;  Com.  Dig.  Action  on  the  Case  for 
also  1  Wms.  Saund.  346  b,  n. ;  1  Notes  Misfeasance,  A.  6;  cited  by  Holt,  C.  J., 
to  Saund.  525;  and  Durham  and  Sun-  Keeble  v.  Eickeringill  (1809),  11  East, 
derland  Canal  Company  v.  Walker  576  ;  Bell  v.  Midland  Rail.  Co.  (1861), 
(1812),  2  Q.   B.  963  ;  Hopwood  v.  Scho.  10  C.  B.,  N.  S.  307. 

field  (1837),  2  M.  &  Rob.  34.  (e)   Earl  of  Suffolk's  Case,  13  Hen.  4, 

(b)  As  in  19  Hen.  6,  45,  where  land  11  ;  1  Hoi.  Abr.  107,  pi.  7  ;  Com.  Dig., 
in  the  possession  of  a  tenant  at  will  Action  on  the  Case  for  a  Disturbance, 
was  subverted  by  a  stranger,  and  it  was  A.  6  ;  cited  by  Willes,  J.,  Bell  v.  Mid- 
held    that    the    tenant   at    will    should  land  Bail.  Co. 

have  an  action  of  trespass,  because  he  (/)    Pnor   of  Southward's    Case,   13 

could  not  have  the  profit  of  the  land,  Hen.    7,    26;     cited    by    Wray,   C.    J., 

and  the  landlord  another  action  of  tres-  Aldred's  Case  (1738),  9  Rep.  59  a. 
pass  for  the  destruction   of  the    land.  (g)  43  Edw.  3,29;   2  Rol.  Abr.  107, 

Bro.  Abr.  Trespas.  pi.  131 ;  2  Rol.  Abr.  pi.  8. 
.551,  Trespas.  N.  pi.  3.  (h)  1797,  3  L*v.  209. 

(c)  12  Hen.  6,  4.  (*)    1767,  4  Bur.  2141. 

(d)  9  Hen.  7,  7  ;   1  Rol.  Abr.  108,  pi.  (j)   1755,  Sayer,  214. 
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Injury  to 
reversion. 


Jester  v. 
Oifford. 


Jackson  v. 
Pesked. 


Shadwell  v. 
Hutchinson. 


[It  was  said  that,  as  the  nuisance  to  the  house  might  be  abated 
before  the  defendant's  term  expired,  the  plaintiff  could  not  then 
maintain  an  action  against  his  own  lessee  for  stopping  them  up  ; 
but  the  Court  were  of  opinion,  that  the  plaintiff  might  then 
maintain  an  action  for  the  injury  to  his  inheritance  by  obstructing 
the  ingress  of  light  and  air  into  the  house,  and  that  the  action 
did  as  well  lie  against  the  defendant,  his  own  lessee,  as  against 
any  other  person. 

Jesser  v.  Gifford  (a)  was  an  action  by  a  reversioner  for  erecting 
a  wall,  whereby  the  plaintiff's  lights  were  obstructed.  Mr. 
Justice  Ashton  read  the  case  of  Thomlinson  v.  Brown,  where 
Mr.  Norton,  in  arrest  of  judgment,  argued  that  a  temporary 
nuisance  cannot  be  an  injury  to  the  inheritance  ;  it  may  be  abated 
before  the  estate  comes  into  possession  ;  but  Mr.  Crowle,  for 
the  plaintiff,  answered  that  it  was  a  damage  done  to  the  inherit- 
ance, for  if  the  reversioner  wanted  to  sell  his  reversion,  the 
obstruction  would  lessen  the  value ;  and  the  Court  were  of 
opinion  that  an  action  might  be  brought  by  the  tenant  in  respect 
of  his  possession,  and  by  the  landlord  in  respect  of  his  inherit- 
ance, for  the  injury  done  to  the  value  of  it.  Lord  Mansfield  : 
"  That  is  decisive." 

With  these  cases  before  them,  the  Court  of  Queen's  Bench,  in 
Jackson  v.  Pesleed  (&),  arrested  the  judgment  in  an  action  by  a 
reversioner  for  building  on  a  wall  in  the  possession  of  his  tenant, 
because  the  declaration  did  not  state  wrongful  acts  which  per- 
manently injured  the  land,  and  would  therefore  be  necessarily 
injurious  to  the  reversion,  nor  allege  as  a  fact  that  they  were 
done  to  the  damage  of  the  plaintiff  as  reversioner,  or  that  his 
reversion  was  lessened  in  value.  The  judgment  implies  that 
acts  of  permanent  injury  to  land,  as  by  the  destruction  of  a  part 
of  it,  are  necessarily  injurious  to  the  reversion  (c),  but  that  the 
reversioner  may  sue  for  any  other  wrongful  act  which  in  fact 
diminishes  the  value  of  his  estate. 

In  Shadwell  v.  Hutchinson  ('/),  an  action  was  brought  by  ;i 
reversioner  on  the  ground  that  the  defendant  had,  before  the 
action,  commenced  and  continued  a  roof  or  cover  to  the  obstruc- 
tion of  an  ancient  window;  and  Lord  Tentciden  held  that  the 
reversioner  might  maintain  the  action,  because  it  was  an  injury  to 


(a)  1767,  4  Bar.  2141. 

(b)  1813,  1  If.  ft.  B.  284 

(c)  See   Alston   v.   Scales    (1832),    9 


liiuK.  8. 

(d)   1829,  Moo.  &  Malk.  350;  3  C.  & 
P.  616. 
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[the  right,  and  the  effect  of  letting  the  obstruction  stand  might  be       Injury  to 
that,  from  death  of  witnesses,  the  evidence  of  its  erection  might      reversion. 


be  lost,  and  so  the  injury  become  permanent.     "The  declaration     Shadwell  v. 
.  ,  •  i  •  i      •  -i  •    •  Hutehvanon. 

must  either   state   something  which   is   necessarily  an  injury  to 

the  reversion,  as  the  cutting  down  timber  trees  or  the  like  ;  or  if 

it   state  something  else,  which  may  or  may  not  be  an  injury  to 

the  reversion,  it  must  go  on  to  aver  that  the  reversionary  interest 

of   the  plaintiff  is  thereby  injured.     When   that  which   is  stated 

cannot   be    injurious   to    the   reversion,  the   allegation    that  the 

reversion  is  thereby  injured  will  not  help  the  plaintiff.     Where  it 

must  be  an  injury  to  the  reversion,  that  concluding  allegation  is 

unnecessary." 

A  second  action  was  brought  for  the  continuance  of  the  ob- 
struction (a),  and  the  judgment  in  the  former  action  was  pleaded 
by  the  defendant  as  a  bar.  The  Court  held,  that  if  the  erection, 
in  the  first  instance,  was  an  injury  to  the  reversion,  the  continuance 
must  be  so  likewise.  The  continuance  of  the  obstruction  would, 
in  fact,  render  the  proof  of  the  title  more  difficult  at  a  future 
time,  notwithstanding  the  former  recovery.  In  these  cases,  as  in 
Thomlinson  v.  Brown  and  Jesser  v.  Gijford,  the  plaintiff  recovered 
for  the  injury  to  his  right,  and  the  diminution  of  the  value 
of  his  estate  by  the  past  obstruction,  and  not  because  it 
was  a  permanent  erection,  which  might  continue  when  his 
reversion  became  an  estate  in  possession.  Lord  Tenterden  says, 
that  the  injury  might  become  permanent,  not  that  it  was  so. 
The  recovery  in  the  second  action  shows  that  the  judgment  in 
the  first  was  given  for  the  past  obstruction,  and  not  for  its 
permanence. 

In  Baxter  v.  Taylor  (b)  the   plaintiff  failed,   because,   in  the  Baxter  v. 

„     ,       „  ,  i     -i  •  -i  L    •     *      i.    •    •  Taylor. 

opinion  of  the  Court,  the  trespass  proved  did  not  in  tact  injure 
the  reversioner.  Parke,  J.,  states  the  law  in  the  same  terms  as 
in  Jackson  v.  Peslced ;  he  says,  "  I  am  clearly  of  opinion  that 
there  was  no  injury  to  the  plaintiff's  reversionary  interest ;  and 
to  entitle  him  to  maintain  this  action  it  was  necessary  for  him  to 
prove  that  the  act  complained  of  was  injurious  to  his  reversionary 
interest,  or  that  it  should  appear  to  be  of  such  a  permanent 
nature  as  to  be  necessarily  injurious.  A  simple  trespass,  even 
accompanied  with  a  claim  of  right,  is  not  necessarily  injurious  to 
the  reversionary  estate."    And  in  Tucker  v.  Newman  (c),  Patteson, 


(a)  Shadwell  v.  Hutchinson  (1831),  2  (6)   1832,  4  B.  &  Ad.  72. 

B.  &  Ad.  97.  (?)  1839,  11  A.  &  E.  43. 
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[J.,  says  of  Baxter  v.  Taylor,  "The  subject  of  complaint  in  that 
case  was  a  single  temporary  act.  The  act  was  no  injury  in 
itself,  but  was  complained  of  as  done  with  intent  to  establish  a 
right  of  way." 

In  Dob8on  v.  Blackmore  (a),  the  jury  found  that  no  damage  had 
b  en  done  to  the  reversion.  Lord  Deuman,  delivering  the 
judgment  of  the  Court,  says  (b),  "If,  indeed,  an  obstruction 
of  a  public  road  appeared  to  be  of  a  permanent  nature  in  its 
construction,  or  professed  either  by  notice  affixed,  or  in  any  other 
way,  to  deny  the  public  right,  and  so  led  to  the  opinion  that  no, 
road  was  there,  the  value  of  the  house  might  be  lowered  in  public 
estimation,  and  pecuniary  loss  might  follow,  for  which  I  will  not 
Bay  that  an  action  would  not  lie." 

In  Kidgill  v.  Moor  (c),  the  action  was  for  fastening  a  gate 
across  a  way  on  divers  days  before  the  commencement  of  the  suit, 
and  continuing  it  so  fastened  until  the  commencement  of  the  suit, 
to  the  injury  of  the  plaintiff's  reversion  ;  and  after  verdict  for  the 
plaintiff,  the  defendant  moved  to  arrest  the  judgment,  which  the 
Court  refused  to  do,  because  the  acts  complained  of  might  have 
been  injurious  to  tli9  reversion.  Although  Maule,  J.,  and 
Williams,  J.,  speak  of  the  injury  as  permanent,  the  record  shows 
that  the  judgment  was  given  for  a  grievance  which  ended  at  the 
commencement  of  the  action. 

In  Mumford  v.  Oxford,  Worcester  and  Wolverhampton  Bail. 
Co.  (d),  it  was  for  the  first  time  held,  that  to  give  a  right  of  action 
to  a  reversioner,  the  injury  must  be  of  a  permanent  character. 
The  action  was  for  making  hammering  noises,  to  the  great 
nuisance  of  the  tenant  and  all  persons  being  in  the  house, 
whereby  he  refused  to  remain,  and  the  messuage  became  depre- 
ciated, and  the  plaintiffs  were  injured  in  their  reversion.  The 
judge  at  nisi  prius  left  the  case  to  the  jury,  with  a  direction 
favourable  to  the  defendants,  and  the  verdict  was  for  the  defen- 
dants. The  decision  of  the  Court,  perhaps,  amounts  to  no  more 
than  that,  in  the  case  before  them,  the  reversion  was  not  injured 
in  fact. 

In  Simpson  v.  Savayi  [e),  the  action  was  for  an  injury  to  the 
:  jion  by  carrying  on  the  trad  ■  of  an  agricultural  implement 
maker  near  to  the  plaintiff's  houses,  which  produced  a  nnisi 


1887,  9  Q    B.  991. 
(6)   Page  1004. 

360,  9  0.  B.  864. 


(d)  1856,  t  H.  &  NT.  84 

(e)  185G,  1  C.  B.,  N.  S.  847. 
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[of  noise  and  smoke,  and  his  tenants  gave  notice  to  quit,  but  had       Injury  to 
not  quitted;  and  it  was  proved  that,  in  consequence,  the  plain- 


tiff's houses  would  not  realize  as   much   rent   as   before.     Lord      Simpson  v. 

Savage. 
Campbell,  at  the  trial,  ruled  that  there  was  a  distinction  between 

the  smoke  nuisance  and  the  noise,  and  that  there  was  evidence  of 
an  injury  to  the  reversion  by  the  smoke.  The  verdict  was  for  the 
plaintiff,  damages  40s.  Leave  was  given  to  set  it  aside,  and 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  there  was 
no  injury  to  the  reversion.  The  Court,  after  time  taken  to  con- 
sider, made  the  rule  for  a  nonsuit  absolute.  They  say,  "After 
considering  the  authorities,  we  are  of  opinion  that  since,  in  order 
to  give  a  reversioner  an  action  of  this  kind,  there  must  be  some 
act  done  to  the  injury  of  the  inheritance,  the  necessity  is  involved 
of  the  injury  being  of  a  permanent  character."  "The  case  is 
not  distinguishable  from  Mumford  v.  Oxford,  Worcester  and 
Wolverhampton  Rail  Go."  "  The  real  complaint  by  the  rever- 
sioner is,  that  he  fears  that  the  defendant  or  some  other  occupier 
will  continue  to  make  fires,  and  cause  smoke  to  issue  from  the 
chimney  ;  and  if  the  reversion  would  sell  for  less,  that  is  not  on 
account  of  anything  that  has  been  done,  but  of  the  apprehension 
that  something  will  be  done  at  a  future  time."  In  this  case,  the 
question  submitted  to  the  court  was,  whether  the  reversion  had 
in  fact  been  injured,  and  as  there  had  been  no  loss  of  tenants,  no 
reduction  of  rent,  no  sale  or  attempt  to  sell  the  reversion,  and  no 
proof  that  its  value  was  diminished,  the  decision  may  be  correct. 

On  a  demurrer  to  a  count  for  injury  to  the  plaintiff  s  re-  Metmpolitan 
versionary  interest  in  a  house  by  the  erection  of  a  hoarding  pJ^afiortV* 
which  obstructed  its  ancient  lights  (a),  Williams,  J.,  said,  "if  at 
the  trial  it  appears  that  the  thing  complained  of  is  of  a  mere 
transitory  character,  the  jury  will  come  to  the  conclusion  that  it 
is  not  such  an  injury  as  to  entitle  the  plaintiffs  to  maintain  the 
action.  But  it  may  be  that  this  hoarding  may  have  been  kept  up 
in  denial  of  the  plaintiffs'  title  to  the  windows  in  question  ;  in 
which  case  it  might  furnish  a  serious  body  of  evideuce  against 
them,  if  ever  their  rights  should  come  to  be  contested.  In 
Simpson  v.  Savage  (b),  the  Court  thought  that  the  making  of 
fires  and  causing  smoke  to  issue  was  not  an  act  of  a  permanent 
nature,   so  as  in   itself  to   be  an   injury  to   the  reversion.     But 


(a)  The   Metropolitan  Association    v.       trary  to   the  ruling  of  Lord  Campbell, 
Vetch  (1858),  5  C.  B.,  N.  8.  504.  C.  J.,  at  the  trial. 

(b)  1856,   1  C.   B.,   N.   S.  347  ;   con- 
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[there  are  abundant  authorities  to  the  effect  that,  though  the  thing- 
complained  of  may  not  be  of  a  permanent  nature  in  the  sense  of 
lasting  for  years,  yet  it  may  be  permanent  in  the  sense  of  enuring 
as  an  injury  to  the  reversion."  "Here/'  said  AVilles,  J.,  in  the 
same  case,  "  the  thing  complained  of  may  be  an  injury  to  the 
reversion,  as  by  affording  evidence  in  denial  of  the  right,  and, 
therefore,  we  cannot  say  that  the  declaration  is  bad." 

In  Bell  v.  The  Midland  Bail.  Co.  [a),  the  same  judge  laid 
down  "  that  it  is  not  necessary  that  there  should  be  a  permanent 
obstruction  of  the  way  in  order  to  give  a  right  of  action  ;  it  is 
enough  if  the  act  is  calculated  to  abridge  or  interfere  with  the 
right.  In  Kidgill  v.  Moor  (b)f  locking  a  gate  across  a  way  was 
held  to  be  a  sufficient  obstruction  to  give  the  reversioner  a  right 
of  action.  It  is  enough  if,  for  all  substantial  purposes,  the  ob- 
struction is  of  a  permanent  character." 

It  is  to  be  observed,  that  in  Baxter  v.  Taylor,  supra,  Taunton 
and  Parke,  JJ.  (c),  held  that  the  act  complained  of  would  not  be 
evidence  of  right  against  the  reversioner;  and  that  neither  in 
Mumford  v.  Oxford,  8fc.  Bail.  Co.  nor  in  Simpson  v.  Savage  was 
the  act  a  disturbance  of  an  easement  (the  onus  of  establishing 
which,  if  disputed,  would  be  on  the  plaintiff),  but  an  injury,  not 
of  a  permanent  kind,  to  a  natural  right.  A  natural  right  would 
prima  facie  subsist  after  the  determination  of  the  term  ;  and, 
unless  the  reversioner  suffered  the  injurious  acts  to  continue 
after  the  end  of  the  term  (d),  they  would  not  be  likely  to  afford  an 
obstacle,  by  way  of  evidence,  to  the  maintenance  of  the  right. 
For  the  evidence  afforded  by  them  might  be  rebutted  by  proof  of 
the  subsistence  of  the  tenancy  during  the  continuance  of  them  («); 
whereas  in  the  case  of  the  disturbance  of  an  easement  the  proof 
of  its  existence  is  equally  affected  by  acts  of  interference  with  the 
enjoyment  of  it,  whether  the  dominant  tenement  has  been  under 
lease  or  not  (/).] 

If  the  disturbance  be  continued,  a  fresh  action  may  be  main- 
tained from  time  to  time  by  the  persons  filling  the  situation  of 
tenant  in  possession  or  reversioner  (g). 


(a)  1861,  10  C.  B.,  N.  S.  287. 

[b\  I860,  9  C.  B.  864;  above,  p.  554-. 

(c)  Parke,  J.,  at  p.  I'.i  of  the  report. 

(d)  Ah  to  the   effect   <f   which,  see 

n<  r  ( 1862),  is  Q.  B.  f>75. 

(e)  See  the  not  cm  upon  this  subject, 

11". 

(f )  Sue   Crump   v.  Lambert    (lbo7), 


L.  i:.  3  Eq.  109  ;  Johnstone  v.  Hall 
(186K),  -1  K.  A  J.  Ill;  Mott  v.  Shool. 
bred  (1876),  L.  K.  20Eq.22j  Jonetr. 
Chappell   (1876),  ibid. 

L881),  L.  R.  19  Ch.  D.  198, 
where    the    reversioner    failed,    was    a 
simple  cane  of  trespass. 
(j)  PenruddocVe  Case  (159b),  ">  H«-p. 
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Parties  liable  to  be  si(ed.~\ — The  party  creating  the  disturbance   Parties  liable 
is  liable  to  an  action,  whether  he  be  the  owner  of  the  servient  t0   fc 
tenement  or  not  (a). 

For  the  continuance  of  a  disturbance,  each  successive  owner  in   Continuing 
occupation  of  the  servient  tenement  is  liable,  though  it  may  have   dl8tu  '" 
been  begun  before  his  estate  commenced  (6). 

Where,  however,  the  party  was  not  the  original  creator  of  the 
disturbance,  a  request  must  be  made  to  remove  it,  before  any 
action  is  brought  ;  but  it  is  sufficient  if  such  request  is  made  to 
the  party  in  possession,  though  he  be  only  lessee  (c). 

If  the  owner  of  land  on  which  a  nuisance  is  created  lets  the  Landlord  and 
land,  an  action  for  the  continuance  will  lie,  at  the  option  of  the    enauL- 
party  injured  (d),  either  against  the  landlord  (e)  or  the  tenant  (/). 

But  no  such  action  lies  against  the  landlord  for  any  such  act  of 
his  tenant  done  during  the  continuance  of  the  tenancy  (g),  [unless 
it  be  done  by  the  landlord's  authority  (h)~];  and  a  declaration 
charging  a  defendant  with  the  duty  of  cleansing  drains  merely 
x(  as  owner  and  proprietor"  is  bad  (t). 

[And  no  such  action  lies  against  the  landlord  for  an  injury 
due  to  the  dangerous  condition  of  the  premises  if  he  has  taken 


101  ;  Shad  well  v.  Hutchinson  (1831),  2 
B.  <fc  Ad.  97  ;  [4  C.  &  P.  333  ;  Battishill 
v.  Reed  (1856),  18  C.  B.  696  ;  Wilson  v. 
Peto  (1821),  6  Moore,  47;  Barley  Main 
Colliery  Co.  v.  Mitchell  (1886),  L.  R.  11 
App.  Cas.  127 ;  Crumble  v.  Wallsend 
Local  Board,  L.  R.  (1891),  1  Q.  B.  503. 
As  to  a  joint  action  by  several  owners 
affected  by  one  nuisance,  see  O.  16,  R. 
1.  As  to  the  effect  of  the  death  of  the 
plaintiff  in  an  action  for  obstructing 
ancient  lights,  see  Jones  v.  Simes  (1890), 
L.  B.  43  Ch.  D.  607.] 

(a)  Com.  Dig.  Action  on  the  Case  for 
aNusance,  B. ;  Wettor  v.  Dunk  (1864), 
4  P.  &  F.  293;  [Thompson  v.  Gibson 
(1841),  7  M.  &  W.  456.  See  Matthews 
v.  King  (1865),  3  H.  &  C.  910.] 

(b)  [See,  as  to  executors,  Jenks  v.  Vis- 
count Clifden,  L.  R.  (1897),  1  Ch.  694.] 

(c)  Pewruddock's  Case  (1598),  5  Pep. 
101;  Brent  v.  Haddon  (1620),  Cro.  Jac. 
555  ;  [A  request  to  a  former  occupier 
while  in  possession  will  suffice  ;  Salmon 
v.  Bensley  (1825),  Ry.  &  M.  189.  There 
appears  to  be  n)  recent  authority  in 
favour  of  the  proposition  in  the  test.] 

(d)  [I.e.,  if  he  be  a  stranger,  and  not 
the  tenant  or  his  licensee  ;  Robbins  v. 
Jones  (1863),  15  C  B.,  N.  S.  240.] 

(e)  Christian    Smith's   Case   (1633), 


Sir  W.  Jones,  272  ;  Rosewell  v.  Prior 
(1702),  2  Salk.  460,  1  Ld.  Raym.  713  ; 
R.  v.  Pedly  (1834),  1  A.  &  E.  822,  3 
Nev.  &  Man.  627;  [Todd  v.  Flight 
(1860),  9  C.  B.,  N.  S.  377,  in  which  the 
previous  authorities  are  reviewed  ;  Att.- 
Gen.  v.  Proprietors  of  Bradford  Canal 
(1866),  L.  R.  2  Eq.  71;  and  Mason  v. 
Shrewsbury  and  Hereford  Rail.  Co. 
(1871),  L.R.  6  Q.  B.  585.] 

(/)   [Broder  v.  Saillard  (1876),  L.  R. 

2  Ch.  D.  692.  Cases  of  covenant  stand 
on  a  different  footing ;  see  Gaskin  v. 
Balls  (1879),  L.  R.  13  Ch.  Div.  324.] 

(g)  Cheetham  v.  Hampson  (1791),  4 
T.  R.  318;  [Rich  v.Basterfield  (1817), 4 
C.  B.  7b3  ;  Bishop  v.  Trustees  of  Bed- 
ford Charity  (1859),  1  E.  &  E.  697  ;  R. 
v.  Pedly  (1834),  1  A.  &  E.  827,  per 
Littledale,  J. ;  Preston  v.  Norfolk  and 
Eastern  Counties  Rail.  Cos.  (1858),  2 
H.  &  N.  735  ;   Bartlett  v.  Baker  (1864), 

3  H.  &  C.  153.  As  to  a  tenancy  from 
year  to  year,  see  Gandy  v.  Jabber  (1864), 
5  B.  &  S.  78,  485 ;  9  B.  &  S.  15  ;  Bowen 
v.  Anderson,  L.  R.  (1894),  1  Q.  B.  164. 

(h)  Harris  v.  James  (1876),  45  L.  J., 
Q.  B.  545;  Phillips  v.  Thomas  (18y0), 
62  L.  T.  793. 

(i)  Russell  v.  Shenton  (1842),  3  Q.  B. 
449. 
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[from  the  tenant  a  covenant  to  repair  ;  for  in  such  a  case  he  does 
not  authorize  the  continuance  of  the  nuisance  (a). 

On  the  same  principle,  it  Beems  to  have  been  held  that  a  tenant 
for  years,  occupying  a  house  which  was  an  obstruction  to  light, 
erected  before  his  tenancy,  was  not  liable  to  be  sued  for  damages 
for  its  continuance;  for  he  had  no  authority  to  abate  it  (b). 

Indeed,  in  all  cases,  the  defendant  mast  be  shown  to  be  in 
some  sense  responsible  for  the  continuance  of  the  act  complained 
of.  And  in  a  case  (c)  where  an  obstruction  had  been  created  by 
a  stranger,  and  the  defendants,  the  owners  of  the  locus  in  quo, 
had  given  the  plaintiff  their  permission  to  remove  it,  it  was  held 
that  the  defendants  were  not  bound  themselves  to  remove  the 
obstruction  even  after  request  made. 

The  further  question,  how  far  an  owner  who  employs  a  con- 
tractor to  perform  work  for  him,  is  liable  for  the  consequences  of 
the  contractor's  negligent  or  wrongful  acts,  has  been  much 
discussed  in  recent  cases. 

"Where  the  work  contracted  to  be  done  is  itself  unlawful,  or 
necessarily  involves  the  doing  of  some  unlawful  act,  the  employer 
is  clearly  liable  (d). 

Where  the  work  contracted  to  be  done  is  in  itself  lawful,  and 
involves  no  special  risk  or  duty  which  the  employer  has  neglected, 
it  is  equally  clear  that  the  employer  is  not  liable  (e). 

But  where  the  work  contracted  to  be  done  is  hazardous  to 
third  persons,  or  is  otherwise  of  such  a  nature  as  to  cast  a  duty 
upon  the  person  undertaking  it,  the  employer  is  bound  to  see 
that  proper  and  reasonable  precautions  are  taken,  and  is  liable 
for  any  omission  in  this  respect.  Nor  is  it  sufficient  that,  by  the 
contract  between  employer  aud  contractor,  it  is  stipulated  that 
the  precautions  shall  be  taken  by  the  contractor ;  the  employer 
must  also  take  care  that  the  stipulation  is  carried  out  (/). 

"  Unquestionably/'  said  Williams,  J.,  in  delivering  the  judg- 
ment of  the  Court  in  Pickard  v.  Smith  (g),  "  no  one  can  be  made 


(o)    Pretty  v.  Birkman   (1878),    L.  B. 
8  0.  P.  immeU  v.  Earner  (1875), 

L.  K.  10  0.  P.  868. 

(b)    Hyppon   v.  BohIb    (1615),    Cro. 

(r)  Saeiby  v.  Manchester  and  fi 
Hail,  i  L  K.  4  C.  P.  198 i  of. 

I  i  L880),  i  C  a  P.  262. 

(</)   / 
I  1868),  2  l'..  a  B.  767. 

[e]  Quormam  v.  Bwmeii  (lbK>),  6  M. 


ft  W.  489  ;  Reedii  v.  London  and  Worth- 
n   Rail    Co.  (1849),  1  Exob.  :.' 1 1  ; 
Enightv. Foe(l850)t5Exoh.'72]  ;  G 
v.  Nicholls  (1864),  9   Exoh.702;  Kiddle 
v.  /.  vi  ■  (l-s.-.i.  L.  EL  L6  Q.  B.  D.  606. 

(()  Hole  v.  Sittin^bourm  and8hi 
Rail.  >  6  II.  >v  N.  188  i 

v.  Pvllen  (1864),  6  B.  ft  B.  970j  84  L. 
.1.,  Q.  B.  26S  ;   Pickard  v.  Bmith  |  I 
LO  0.  !'•..  V  s    170. 

[g)  IbGl,  10  C.  B.,  N.  B.  at  p.  4S0. 
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Parties  liable 
to  be  sued. 

Liabilitj  for 

acts  of 
contractor. 


[liable  for  an  act  or  breach  of  duty  unless  it  be  traceable  to 
himself  or  bis  servant  or  servants  in  the  course  of  his  or  their 
employment.  Consequently,  if  an  independent  contractor  is 
employed  to  do  a  lawful  act,  and  in  the  course  of  the  work  he  or 
his  servants  commit  some  casual  act  of  wrong  or  negligence,  the 
employer  is  not  answerable.  To  this  effect  are  many  authorities 
which  were  referred  to  in  the  argument.  That  rule  is,  however, 
inapplicable  to  cases  in  which  the  act  which  occasions  the  injury 
is  one  which  the  contractor  was  employed  to  do  ;  nor,  by  a 
parity  of  reasoning,  to  cases  in  which  the  contractor  is  entrusted 
with  the  performance  of  a  duty  incumbent  upon  his  employer, 
and  neglects  its  fulfilment,  whereby  an  injury  is  occasioned. 
Now,  in  the  present  case,  the  defendant  employed  the  coal- 
merchant  to  open  the  trap,  in  order  to  put  in  the  coals ;  and  he 
trusted  him  to  guard  it  whilst  open,  and  to  close  it  when  the  coals 
were  all  put  in.  The  act  of  opening  it  was  the  act  of  the  em- 
ployer, though  done  through  the  agency  of  the  coal-merchant; 
the  defendant,  having  thereby  caused  danger,  was  bound  to  take 
reasonable  means  to  prevent  mischief.  The  performance  of  this 
duty  he  omitted  ;  and  the  fact  of  his  having  entrusted  it  to  a 
person  who  also  neglected  it,  furnishes  no  excuse  either  in  good 
sense  or  law." 

In  Bower  v.  Peate  (a),  where  the  defendant  was  held  liable  for  Bower  v> 
the  act  of  his  contractor  in  letting  down  a  house  entitled  to  Peaie- 
support,  the  rule  was  put  even  more  strongly.  "  A  man,"  said 
Cockburn,  C.  J.,  "  who  orders  a  work  to  be  executed,  from  which, 
in  the  natural  course  of  things,  injurious  consequences  to  his 
neighbours  must  be  expected  to  arise  unless  means  are  adopted  by 
which  such  consequences  may  be  prevented,  is  bound  to  see  to 
the  doing  of  that  which  is  necessary  to  prevent  the  mischief,  and 
cannot  relieve  himself  of  his  responsibility  by  employing  some 
one  else, — whether  it  be  the  contractor  employed  to  do  the  work 
from  which  the  danger  arises  or  some  independent  person — to  do 
what  is  necessary  to  prevent  the  act  he  has  ordered  to  be  done 
from  becoming  wrongful.  There  is  an  obvious  difference  between 
committing  work  to  a  contractor  to  be  executed  from  which,  if 
properly  done,  no  injurious  consequences  can  arise,  and  handing 
over  to  him  work  to  be  done  from  which  mischievous  conse- 


(a)  1876,  L.  R.  1  Q.  B.  D.  at  p.  326. 
The  decision  was  approved  by  the  House 


of    Lords  in  Dalton  v.  Anjus    (1881), 
L.  R,  6  A.  C.  740,  791,  829. 
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contractor. 


Hughes  v. 
Percival. 


Parties  liable   [quences  will  arise  unless  preventive  measures  are  adopted.   While 

1    it  may  be  just  to   hold   the  party  authorizing  the  work  iu  the 

'acteof  °F  f(,r,ner  case  exempt  from  liability  for  injury  resulting  from  negli- 
gence which  he  had  no  reason  to  anticipate  there  is,  on  the  other 
hand,  good  ground  for  holding  him  liable  for  injury  caused  by 
an  act  certain  to  be  attended  with  injurious  consequences  if 
such  consequences  are  not  in  fact  prevented,  no  matter  through 
whose  default  the  omission  to  take  the  necessary  measures  for 
Mich  prevention  may  arise." 

The  first  part  of  the  passage  above  quoted  was  in  Hughes  v. 
Percival  (a)  objected  to  by  Lord  Blackburn,  as  so  broadly  stated 
as  to  appear  to  conflict  with  Quarman  v.  Burnett  (b).  But  the 
substance  of  the  law  is  quite  clear,  and  was  in  fact  applied  in 
Hughes  v.  Percival  itself.  There  the  defendant,  haviug  autho- 
rized a  contractor  to  perform  some  building  operations  which 
involved  a  use  of  the  party-wall  between  his  premises  and  the 
plaintiff's,  and  a  risk  to  the  plaintiff's  premises  themselves,  was 
held  liable  for  damage  caused  to  the  plaintiff's  premises  in  the 
course  of  the  operations  by  workmen  employed  by  the  contractor. 
"The  law,"  said  Lord  Fitzgerald,  "has  been  verging  somewhat 
in  the  direction  of  treating  parties  engaged  in  such  an  operation 
as  the  defendants  as  insurers  of  their  neighbours  or  warranting 
them  against  injury.  It  has  not,  however,  reached  quite  to  that 
point.     It  does  declare  that,  under  such  a  state  of  circumstances, 

was  the  duty  of  the  defendant  to  have  used  every  reasonable 
precaution  that  care  and  skill  might  suggest  in  the  execution  of 
his  works  so  as  to  protect  his  neighbours  from  injury,  and  that 
he  cannot  get  rid  of  the  responsibility  thus  cast  on  him  by  trans- 
ferring that  duty  to  another,  lie  is  not  in  the  actual  position  of 
being  responsible  for  injury,  no  matter  how  occasioned  ;  but  he 
must  be  vigilant  and  careful,  for  he  is  liable  for  injuries  to  his 
neighbour  caused  by  any  want  of  prudence  or  precaution,  even 
though  it  may  be  culpa  levissima  "  (r). 

The  decision  in  Butler  v.  Hunter  (</),  so  far  as  it  is  in  conflict 
with  '  us  a h.»ve  referred   i#Oj   must    be  held  to  bo 

ruled  («).] 


(a)   1888,  L  !(.  s  app.  Gas.  at  p. 447. 
h)  1840,  6  M.  A  w.  499. 
I  i.    m  to  the  liab  lit 
it  tea  for  i  lie  default  ot    beii  oon« 
mith    v.    H  ■ 
Board  (1878),   L.   R.   3   0.   P.    U.   428 j 


'  ,  L.  E. 

(1896),  1  Q.  B.  835. 

(<i)   L862,  7  II.  A  X.  826. 

(■)  See  per  Lord  Blackburn,  L.  It.  6 
app.  (  ia.  $29,  B  app.  0m.  i  ir. 
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[(b)    Forms  of  Action. 

The  ancient  common  law  remedies  by  assize  of  nuisance,  and 
the  writ  of  quod  permittat  prosternere,  had  long  fallen  into 
disuse  before  they  were  abolished  by  the  statute  for  the 
limitation  of  actions  and  suits  (a). 

The  modern  remedy  at  law  for  the  disturbance  of  an  easement 
[was  generally  by  suing  upon  counts  in  the  form  of]  case. 
Occasionally,  the  disturbance  may  be  the  consequence  of  a  direct 
act  of  trespass  ;  and  [in  such  case]  there  appears  to  [have  been] 
some  room  to  doubt  whether  trespass  [was]  not  the  only  form  of 
action  maintainable.  There  are,  however,  authorities  from  which 
it  seems  that  in  all  cases  of  consequential  injury  resulting  from  a 
direct  act,  the  party  aggrieved  [had]  the  option  of  suing  either 
in  trespass  or  in  case  (b). 

[By  the  Common  Law  Procedure  Act,  1852  (c),  it  was  rendered 
unnecessary  to  mention  in  the  writ  of  summons  any  form  or 
cause  of  action.  And  there  is  now  (d)  only  one  form  of  action. 
Local  Venue  is  abolished  (e).] 


Itemedy  by 
aol  ion  fit  law. 

Real  actions 
abolished. 

Trespass  or 
case. 


Forms  of 

action 

abolished. 


(c)   Pleadings  (f). 

The  Declaration  [or  Claim] — The  Allegation  of  Title.] — When-  Allegation  of 
ever  a  plaintiff  claims  more  than  he  is  entitled  to  of  common   tltle  in  l.ne 

■  •  •  declaration 

right,  he  must  allege  in  his  declaration  that — he  ought  to  have  or  statement 
that  which  he  demands  (g).  of  olaim' 


(a)  3  &  4  Will.  4,  c.  27,  s.  36.  [The 
rest  of  this  dissertation  as  to  the  form 
of  the  action  is  now  of  little  value,  ex- 
cept so  far  as  it  may  enable  the  reader, 
by  reference  to  the  authorities  relating 
to  the  form  of  action,  to  ascertain  what, 
on  a  given  state  of  facts,  is  the  nature 
of  the  cause  of  action.  It  is  unnecessary 
now  to  elect  between  the  forms  of 
action,  trespass  and  case.] 

(b)  See  this  subject  fully  discussed  in 
Harris  v.  Ryding  (1839),  5  M.  &  W.  72; 
see  also  Fay  v.  Prentice  (1845),  1  C.  B. 
828;  [Pitts  v.  Gaince  (1701),  Salk.  10; 
Earl  of  Shrewsbury' s  Case  (173s),  9  Rep. 
46  b;  Mikes  v.  Caly  (1796),  12  Mod. 
3S2;  Wells  v.  Ody  (1836),  1  M.  &  W. 
452.    As  this  point  is  no  loajer  of  prac- 

G. 


tical  importance,  the  full  statement  of 
these  cases  is  omitted.] 

(c)  15  &  16  Vict.  c.  76,  s.  3  ;  repealed 
by  46  &  47  Vict.  c.  49. 

(d)  Rules  of  the  Supreme  Court,  1883, 
Order  1,  rule  1. 

(e)  Rules  of  the  Supreme  Court,  1883, 
Order  36,  rule  1. 

(/)  [The  importance  of  such  rules  of 
pleading  as  peculiarly  relate  to  ease- 
ments has  been  diminished  by  the  C.  L. 
P.  Act,  1852,  and  the  Judicature -Acts, 
and  consequently  it  has  been  thought  de- 
sirable largely  to  abridge  this  chapter.] 

(g)  Wi/att  v.  Harrison  (1S32),  3B.& 
Ad.  «71 ;  Tebbutt  v.  Selby  (1837),  6  A. 
&  H.  786;  [Laing  v.  Whaley  (1858),  3 
H.  &  N.  675,  901.] 
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Remedy  by 
ac"ion  at  law. 

Whether 
general 
alteration 
sufficient. 


In  some  early  authorities  a  distinction  is  taken  as  to  the  mode 
of  alleging  title  in  actions  against  strangers  and  in  actions  against 
the  terretenant  of  the  servient  tenement :  in  the  former  case  it 
was  admitted  that  a  general  allegation,  "  that  he  had  and  ought 
to  have  the  right  claimed,"  was  sufficient;  while  in  the  latter 
case  it  was  said,  that  a  title  by  grant  or  prescription  must  be 
shown,  it  being  an  attempt  "  to  put  a  charge  upon "  the 
defendant  (a).  [By  subsequent  decisions,  it  appears  to  be 
clearly  settled  that  in  all  actions  for  disturbance  of  an  easement, 
whether  the  action  be  brought  against  the  servient  owner  or 
a  stranger,  a  general  allegation  of  right  is  sufficient  (h).  But  in 
a  plea,  where  the  defendant  justifies  the  act  complained  of  by 
virtue  of  an  easement,  the  particular  title  upon  which  the  defen- 
dant relies,  whether  by  grant  or  prescription,  or  by  aver  under 
the  statute,  must  be  set  out  (c).] 

"  However,  although  the  plaintiff  is  at  liberty  to  declare  upon 
his  possession  generally,  yet  if  he  undertakes  to  set  out  a  title, 
and  does  it  insufficiently,  the  declaration  is  bad"  (d).  If,  how- 
ever, the  title,  as  stated  on  the  face  of  the  declaration,  is  good,  it 
has  been  said  that  the  plaintiff  is  not  bound  to  prove  the  same 
title  as  he  has  set  out  in  his  declaration  (e),  "for  the  disturbance 
is  the  gist  of  the  action,  and  the  title  is  only  inducement,  and 
cannot  be  traversed."  He  must  prove  the  same  right  (/),  but  he 
need  not  prove  the  same  title  (g). 


(a)  St  Johnv.  Moody  (1687),  3  TCeble, 
528,  S.  C.  531 ;  BlocUey  v.  Slater  (1693), 
1  Lntw.  foL  11'.*;  WimfcrrA  v.  Wollaston 
071*7),  3  Levinz,  266.  [Cf.  BuUard  v. 
Harrison  (1815),  4  M.  &  B.  387.] 

(b)  Sandys  v.  Trefusis  (1640),  Cro. 
Car.  575;  Villers  v.  Ball  (1689),  1 
Shower,  7;  Tenant  v.  Qoldwvn  (IT";"), 
1  Sulk.  360;   S.  C,  2  Ld.  Raym.  1089; 

.<),  (1^90),  3  T.  R.  766  ;  2 
Wms.  Sannd.  113  a,  note;  2  Notes  to 
Saund.  86]  :  Com.  Dig.  Pleader  (C.  39) ; 
pee  alt-' 

j.     N.     0 
[The   statement    in   the  text   nn 
taken  sobjeol  to  the  decision  in  Harris 
v.  Jet  L882),  L.  B.  82  Ch.  1>.  481, 

that  a  dominant  owner  not  stating  hie 
title  ih  liable  to  have  his  pleading  stri  ok 
out    aH  embarrassing ;   cf. 

itriek  (1888  .  L.  l:.  28  I  b.  D.  410. 
In  the  form  given  in  Appendix  0.  to  the 
Roleaoi  the  Supreme  Oourt,  1886,  the 
lights  are  referred  to  as  "  ancient."] 


(c)  See  Com.  Dip.  Chimin,  D.  2  ;  1 
Wms.  Saund.  346,  1  Notes  to  Saund. 
624  ;  Bird  v.  Dickinson  (1701),  2  Lut. 
1626  ;  Grwwtead  v.  Marl  we  (1792),  4  T. 
B.  717;  Bailey  v.  Appleyard  (1838),  8 
A.  &  E.  167.  As  to  sect.  5  <>f  the  Pre- 
scription Act,  see  above,  p.  184, 

(d)  1  Wms.  Saund.  346  a;  1  Notes  to 
Saund.  625;  Dor»w  v.  Cashford  (1698), 

1  Sulk.  363;  Crowtkerv.  Oldfield  (1706), 

2  Ld.  Raym.  1230. 

(e)  1  Wms.  Saunders,  346  a  ;  1  Notes 
to  Saund.  626. 

(/)  Frankum  v.  Lord  Falmouth  (1835), 
2  A.  &  B.  452,  2  Nev.  &  Man.  33d. 

(,)  Bnller,  N.  P.  76;  Ferrar  ▼.  John. 
L694),  Cro.  Eli/..  386.  Proof  of  a 
larger  easement  than  i  hut  alleged  will 
support  the  declaration.  Duncan  v. 
touch  (1846),  6  Q.  B.  914.  Pleading! 
are  bow  so  liberally  amended  that  tin's 
Bubjeoi  of  variance  has  oeased  to  ho 
of  sufficient  importance  to  irarranl  a 
further  discussion  of  it  in  thin  work.] 
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As  the  right  to  an  easement  exists  in  respect  of  the  dominant     Remedy  by 
tenement,    the   declaration  usually  states  the   possession   of  the 
tenement  by  the  plaintiff,  and   that  by  reason    thereof  he   was    Description  of 
entitled  to  the  right  for  the  disturbance  of  which  the  action   is   " 
brought. 

A  plea  under  the  statute  must  state  the  enjoyment  to  have  been 
"as  of  right,"  or  it  will  be  bad  in  arrest  of  judgment  (a),  [ex- 
cept in  the  case  of  lights.] 

Such  a  plea  [should]  state  the  enjoyment  to  have  been  without 
interruption  (6).  Under  a  plea  of  forty  years'  user,  according 
to  the  statute,  evidence  of  what  took  place  before  that  period  is 
admissible  as  showing  the  state  of  things  at  the  commencement 
of  the  forty  years'  enjoyment  (c). 

In  pleading  at  common  law  a  right  to  an  easement  by  a  modern   pleas  at 
lost  grant,  both  the  date  and  parties  to  the  supposed  instrument  common  lavv- 
must  [formerly]  have  been  set  out  (d). 

There  appears  to  be  no  precedent  for  a  plea  of  an  easement  Diapo8itioa  of 

arising  from  the  disposition  of  the  owner  of  two  tenements  :  but  owner  of  tw» 
•j.      i        i  i  ,i     .  .i  ,.  ...  tenements, 

it  should  seem  that,  as  in  the  easements  or  necessity,  the  rio-ht 

must  be  pleaded  as  arising  by  implied  grant  from  the  joint  owner 
at  the  time  of  severance.  The  plea  might  allege  the  joint  owner- 
ship and  subsequent  conveyance  to  the  defendant,  and  aver  the 
apparent  and  continuous  nature  of  the  easement,  and  its  existence 
at  the  period  of  severance. 

The  plea  of  an  easement   of  necessity  must,  in  like  manner,   Necessity, 
allege  the  joint  ownership  at  the  time  of  the  conveyance,  and  that 
easement  is  essential  to  the  full  enjoyment  of  the  principal  thing 
conveyed  or  reserved  (e) . 

The  plaintiff  [should]  describe  in  his  declaration  the  nature  of  Local 
the  right,  in   the   enjoyment   of   which    he  has  been   disturbed.   de3cnPti:iri# 
Thus,  in  an  action  for  the  disturbance  of  a  way,  he  [should]  state 
the  terminus  a  quo  and  ad  quern,  and  the  kind  of  way  he  claims, 
as  a  footway,  &c.  (/).     But   a  precise   local  description,  as   by 
alleging  the  land  to  be  in  any  particular  place,  is  not  requisite  ; 


(a)  Holford  v.  Hankinson  (1841),   5  (e)    [Proctor  v.    Hodgson    (1855),   10 
Q.  B.  581.  Exch.  824;   Ballard  v.  Harrison  (1815), 

(b)  Per  Patteson,  J.,  in  Richards  v.  4  M.  &  S.  387.] 

Fry  (1838),  3  Nev.  &  P.  67.  (/)    Vide  Com.   Dig.  Action   on    the 

(c)  Laivson  v.  Langley  (183B),  4  A.  &  Case  for  a  Disturbance,  B.  (1)  ;   Chimin, 
E.  890.  I).  (2);  [Harris  v.  Jenkins  (1882),  L 

{d)  Hendy  v.  Stephenson  (1808),  10  22  Cn.  D.  481.J 
East,  55;  C.  L.  P.  Act,  1852,  ss.  49,  51. 
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Remedy  by      [and  it  is  not  necessary,  although  it  is  convenient,  to  give  the 
action  at  law.    iutervenjng  cl0Ses  (a).] 


Allegation  of 
breach  of 
dutv. 


Pleae  or 
defences. 


In  an  action  on  the  case  for  a  disturbance,  it  [was  held] 
sufficient  to  allege  a  disturbance  generally,  without  showing  the 
particular  manner  of  the  disturbance  (!>).  "  I  incline  to  think/' 
said  Lord  Ellenborough  (c),  "  that  the  gravamen  need  not  be  de- 
scribed with  any  local  certainty.  A  plaintiff  in  such  an  action  may 
indeed  make  it  necessary  to  prove  the  gravamen  in  a  particular 
place,  by  giving  it  a  specific  local  description,  as  by  alleging  the 
nuisance  as  standing  and  being  in  a  certain  place,  particularly 
described  ;  but  in  general  such  particularity  is  not  necessary.'* 
"  It  is  sufficient  to  describe  the  substance  of  the  injury,  in  order 
to  give  the  other  party  notice  of  what  he  is  to  defend."  "  It 
would  have  been  sufficient,"  said  Le  Blanc,  J.,  "  to  have  stated 
that  they  diverted  the  water  above  the  navigation  of  the 
plaintiffs,  by  means  of  which  the  injury  complained  of  happened." 

In  the  [more]  recent  case  of  Tebbutt  v.  Selby,  Patteson,  J., 
appears  to  have  doubted  whether  such  a  general  allegation  of 
obstruction  would  be  sufficient  (d). 

In  actions  by  the  reversioner,  he  must  show  that  he  sues  in 
that  capacity,  and  allege  that  the  disturbance  is  to  the  injury  of 
his  reversionary  estate  (e). 

Of  the  Plea  [or  Defence']. — Previous  to  the  modification  of  the 
rules  of  pleading  [in  H.  T.,  4  Will.  4],  the  plea  of  the  general 
issue  in  an  action  on  the  case,  in  addition  to  traversing  the  whole 
declaration,  was  sufficiently  comprehensive  to  let  in  almost  every 
possible  defence.  [But  by  a  rule  of  pleading,  T.  T.,  1853,  r.  16, 
which  was  substantially  the  same  as  one  of  H.  T.,  4  Will.  4,  it 
was  provided  that]  the  plea  of  not  guilty  in  actions  [for  torts 
should]  operate  as  a  denial  only  of  the  breach  of  duty,  or  wrongful 
act  alleged  to  have  been  committed  by  the  defendant,  and  not  of 
the  facta  stated  in  the  inducement;  and  no  other  defence  than 
such  denial  [-hould]  be  ad  oissible  under  that  pica  (/). 


(i)  Bin  i   on   v.  I.'  wtl        '     'l  332),  8 
B.  &  Ad.  1.22(3;  Harris y. Jenkins \  I 
ul.i  rap.  | 

(b)  Com.  I»  g  Action  on  tbeCase  f  r 
aDiBtuibai  oe,  B.  (1);  Anon.  (1566),  '■'< 
Leoi  .  1  ■  .  Da  oney  v.  Dee  (1621),  Cro. 
Jac.  i 

(c)  Mersey  <ii,<l  Incell  Navigation  v. 

,  2  East,  497 

(d)  ,  I    &  E.  793.      L1"  '''« 


form  of  declaration  given  by  the  Com- 
mon   I.iw   Prooedure  Act,  is.'i^,  Bobed. 
( li.).  80,  i  be  ti  anner  <■{  i  he  <l i ->t  m 
was  Btnted ;   cf.    HuIps  <f  the  Supreme 
.  1888,  App.  0.  (vi),  12.] 

(e)  Jackson  v.  1  -  1 8),  1   M.  & 

B.  284;  |  hh  ye,  p.  560]. 

(/)    Frankum  v.   Lord   Falmouth,  vibi' 
Blip  ;   /  tikes  v.  Qostling  (1835),  1  Bing. 
N.  0.  688,  l  Boott,  760.     Bte  Ti 
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[And  by  the  Rules  of  the  Supremo  Court,  1883,  Order  10,  Remedy  by 
rule  13,  "  every  allegation  of  fuct  in  any  pleading-,  not  being  a 
petition  or  summons,  if  not  denied  specifically  or  by  necessary 
implication,  or  stated  to  be  not  admitted  in  the  pleading  of  the 
opposite  party,  shall  be  taken  to  be  admitted,  except  as  against 
an  infant,  lunatic  or  person  of  unsound  mind,  so  found  by 
inquisition." 

[Matters    which    in    Chancery    would    entitle    the    defendant   Equitable 
to    an    unconditional    and    perpetual   injunction   to  restrain  the 
action,  are  now  available  in  the  common  law  courts  in  answer 
to    the    action,    and    may    be    pleaded    by    way    of    equitable 
•defence  (a).] 

Of  the  Replication.'] — [The  difficulty  of  selecting  the   proper  Old  form  of 
form  of  replication  was  removed  by  the  Common  Law  Procedure  repy' 
Act,  1852,  which  enabled  the  plaintiff  to  reply  several  matters, 
— to  traverse  generally,  or,  admitting  part  of  the  plea,  to  deny 
the  rest,  and  to  reply  by  joining  issue  with  the  effect  of  denying 
the  substance  of  the  plea. 

The  replication  by  joinder  of  issue  was  a  substitute  for  the 
old  replication  de  injuria,  and  put  in  issue  the  same  averments 
only.  Thus,  being  replied,  in  an  action  of  trespass,  to  a  plea  of 
prescriptive  right,  it  was  held  not  to  put  in  issue  the  allegations 
that  the  acts  complained  of  were  done  in  the  exercise  of  the 
right  (6). 

Under  the  Rules  of   the   Supreme  Court,  1883,  a   joinder  of    Judicature 
issue,  not  being  by  way  of   defence  to  a  counterclaim,  operates 
as  a  denial  of  every  material  allegation  of  facts  in  the  pleading 
upon   which   issue  is    joined,  other  than  such  as   are  expressly 
excepted  (c). 

If  no  reply  is  delivered  within  the  period  allowed  for  the 
purpose,  the  pleadings  are  closed,  and  all  the  material  statements 
of  fact  in  the  defence  are  deemed  to  have  been  denied  and  put  in 
issue  (d). 

If  the  defendant  justifies  under  a  prescriptive  title,  and]  the  New  assign- 
J  ,  i    •      j.i        merit, 

plaintiff  does  not  contest  the  defendant's  right,  as  stated  in  the 


Chadwick  (1836),  3  Scott,  6?9 ;  S.  0.,  3  (b)  Glover  v.  Dixon  (1853),  9  Exch. 

Bing.  N.  C.  334.  158. 

(a)  See  Davies  v.  Marshall  (1861),  10  (c)  Order  19,  rule  18. 

C.  -B.,  N.   S.   697;    Jud.  Act,   1873,  s.  (d)  Order  27,  rule  13. 

24 '(2). 
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Justification    plea,  but  contends  that  the  acts  complained  of  were  not  done  in 

easement,      pursuance  of  the  right,  as  for  instance,  if  a  way  has  been  used, 

~  :         not  for  the  convenience  of  the  dominant  tenement,  but  for  other 

New    assign-  ' 

ment.  tenements  belonging  to  the  same  owner,  [or  if  a  right  to  pollute 
to  a  certain  extent  has  been  exceeded,  such  excess  must  have 
been  new  assigned  (a).  But  by  the  rules  of  the  Supreme 
Court,  1883,  Order  23,  rule  C,  "No  new  assignment  shall  be 
necessary  or  used,  but  everything  which  was  formerly  alleged  by 
way  of  new  assignment  may  hereafter  be  introduced  by  amend- 
ment of  the  statement  of  claim,  or  by  way  of  reply. "] 
RePlu ',  By  the  5th  section  of  the  Prescription  Act,  already  cited,  "any 

seri^tiou  Act.   cause  or  matter  of  fact  or  of  law,  not  inconsistent  with  the  simple 
fact  of  enjoyment,  shall  be  specially  alleged  and  set  forth." 

Upon  this  clause  it  has  been  decided,  in  the  case  of  Tickle  v. 
Brown  (b),  that  where  a  defendant  justifies  under  an  enjoyment 
of  twenty  or  forty  years,  if  the  plaintiff  relies  upon  a  licence 
covering  the  whole  of  that  period,  he  must  reply  such  licence 
specially,  but  a  licence  granted  and  acted  on  during  the  period 
may  be  given  in  evidence  under  the  general  traverse  of  the  enjoy- 
ment "  during  the  period  alleged,  showing  that  there  was  not,  at 
the  time  when  the  agreement  was  made,  an  enjoyment  as  of 
right;  and  so  the  continuity  is  broken,  which  is  inconsistent 
with  the  simple  fact  of  enjoyment  during  the  forty  or  twenty 
year.-.' ' 

In  Beasley  v.  Clarke  (c),  Tindal,  C.  J.,  said  : — "Under  a  repli- 
cation, denying  that  the  defendant  had  used  the  way  for  forty 
years  as  of  right,  and  without  interruption,  the  plaintiff  is  at 
liberty  to  show  the  character  and  description  of  the  user  and 
enjoyment  of  the  way  during  any  part  of  the  time — as,  that  it  was 
u.-ed  by  stealth,  and  in  the  absence  of  the  occupier  of  the  close, 
and  without  his  knowledge  ;  or  that  it  was  merely  a  precarious 
enjoyment  by  leave  and  licence,  or  any  other  circumstances  which 
negative  that  it  was  an  user  or  enjoyment  uudc1!-  a  claim  of  right; 
the  words  of  the  5th  section,  'not  inconsistent  with  the  simple  fact 
of  enjoyment/  being  referable,  as  we  nnd<  island  the  statute,  to 
the  fact  of  enjoyment  as  before  stated  in  the  Act,  viz.,  an  enjoy- 
ment claimed  and  exercised  as  of  right." 

(a)  Bi  (1812),  L6  East,  848;  {b)  1836,  4  A.  &  E.  869. 

Moore  v.  Webb  (1857),   I   0.  B.,  X.  S.  (c)  1836,  8  Soott,  268;   2  Bing.  N.  0. 

678, 676  j   Rochdale  ipany  v.  705. 

cliffe  (1862),  Itiq.  B.  287. 
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Tn  Onley  v.  Gardiner  (a),  the  Court  of  Exchequer  decided  that    justification 
unity  of  actual  possession  was  inconsistent  with  the  simple  fact      „."".',['. 
of  enjoyment  as  of  right,  and,  therefore,  need  not  be  specially 
pleaded.     The  simple  fact  of  enjoyment,  referred  to  in  the  5th     under  Pre- 
section,  is  an  enjoyment  as  of  right ;  and  proof  that  there  was  an  B°nPtl0n  Act- 
occasional  unity  of  actual  possession  is  as  much  in  denial  of  that 
allegation,    as    the    occasionally    asking   permission   would    be; 
[because   the  enjoyment  during    the   unity  of  possession   could 
not  be  an  enjoyment  as  of  an  easement. 

The  disabilities  and  exceptions  mentioned  in  the  7th  and  8th 
sections  must  be  specially  replied  to  a  plea  under  the  Act  (b) ;  so 
must  the  fact  that  the  enjoyment  was  under  a  statutory  right 
which  ceased  before  the  expiration  of  the  required  period  of  enjoy- 
ment (c),  or  that  the  servient  owner  and  his  agents  were  absent 
from  the  neighbourhood  and  ignorant  of  the  enjoyment  during 
the  whole  period  (d),  or,  in  short,  any  other  facts  which  would 
rebut  the  inference  of  a  right  by  prescription  or  grant.  The  7th 
and  8th  sections  only  apply  to  the  affirmative  easements  included 
in  the  2nd  section,  so  that  a  replication  under  those  sections  to  a 
plea  claiming  an  easement  of  light  by  virtue  of  twenty  years' 
enjoyment,  would  be  bad. 

Rejoinder.]—  If   to  a  plea  of   user  for  twenty  years,  or  for  J^der 
forty  years,  a  tenancy  for  life  is  replied,  and  there  has  been  a  scripti0Q  Act. 
user  for  the  one  or  other  of  those  periods  named  in  the  plea,  in 
addition  to  the  period  of  the  tenancy,  the  defendant  should  rejoin 
that  fact. 

Although  the   plea  alleged  an  enjoyment  "next   before  the 
suit,"  such  rejoinder  would  be  good  (e). 


(d)  Remedy  by  Injunction. 

The  remedy  which  was  afforded  at  law,  before  the  passing  of  Ground  for 
the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  for  JJ^^S 
the  continuous  disturbance  of  easements  or  other  nuisances,  by  Eqiity. 
an  indefinite  series  of  actions,  was  obviously,  in  many  cases,  quite 


(a)  1838   4  M.  &  W.  498.  (d)  See  sect.  1  of  the  Act. 

(b)  Pue  v.  Mwmford  (1848),  11  Q.  B.  (e)    Clayton  v.  Corby  (1842),  2  Q.  B. 
666  813  ;  2  Gale  &  D.  182 ;  Pye  v.  Mumford 

(c)  Kinloch   v.  Nevile  (1840),  6  M.  &  (1848),  11  Q.  B.  666. 
W.  795. 
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Remedy  by 
injunction. 


Tri.il  at  law 
formerly 

required. 


ChanceryPro- 
cedure  Act, 

Judicature 
Act,  lb73. 


PaVlic  utility 
no  answer. 


[inadequate;  and  the  Court  of  Chancery  has  always  exercised, 
and  the  High  Court  of  Justice  still  exercises,  the  power  of 
interfering,  by  injunction,  to  stop  the  whole  mischief  complained 
of  («). 

The  foundation  of  the  plaintiff's  right  in  such  cases  being  a 
right  at  common  law,  the  Court  of  Chancery,  before  finally 
granting  equitable  relief,  at  one  time  required  that  the  legal 
right  of  the  person  seeking  relief  should  be  established  in  a  pro- 
ceeding at  law  (b).  But  that  court  was  by  the  Chancery  Pro- 
cedure Act,  1852  (c)  empowered  to  determine  the  legal  righf 
itself.  And  now,  by  the  Judicature  Act,  1873  (d),  the  jurisdic- 
tion both  of  the  Court  of  Chancery  and  of  the  common  law  courts 
is  vested  in  the  High  Court  of  Justice,  which  has  power  to 
entertain  legal  and  equitable  claims  and  defences  alike. 

It  was  said  that,  if  what  is  complained  of  be  in  its  nature 
useful  and  necessary  to  the  public,  though  productive  of  incon- 
venience to  individuals,  as  a  small-pox  hospital,  the  court  will  nob 
interfere  by  injunction ;  and  Baines  v.  Baker  (e),  was  referred  to. 
But  in  that  case  there  does  not  appear  to  have  been  anything 
really  amounting  to  a  nuisance  at  all  (/);  and  the  judgment  of 
the  Vice-Chancellor  Wood  in  Attorney -General  v.  Birmingham  (g), 
shows  that,  if  a  nuisance  be  proved  in  fact,  it  is  immaterial 
whether  the  nuisance  is  committed  for  the  benefit  of  a  private 
individual  or  many  (h).] 


(«)  Robinson  v.- Lord  Byron  (1785),  1 

Bro.  C.   C.  583  (watercourse)  ;   Thorpe 

v.  Brumfttt    (1873),    L.    R.   8   Ch.   650 

(way);     Aradekne     v.    Kelk   (1858),    2 

Giff.    G83,    Hertz    v.     Union    Ban!;    of 

n   (1858),  ibid.   686,  and    R 

nend   (1861),   30    L.    J.,   Ch.  25 

(light) ;  Hunt  v.  Peake  (1860),  1  Johns. 

705  (natural  right  of  support)  ;  North- 

,    v.    Elliott   (1863),   10 

11.  L  333  (easement  of  support). 

(I)  See  judgments  in  Imperial  Gas 
my  v.  Broadbent  (1859),  7  H.  of 
[|  i  ever  was  a  ground  of  de- 
murrer that  the  legal  right  had  not 
yet  been  tried,  though  it  was  a  ground 
fur  not  granting  an  interlocutory  in- 
junction. 

(c)  15  <fc  16  Viot.  c.  86,  e.  62  ;  re- 
pealed by  h*>  .v  47  Vict,  a,  r.t. 

(d)  86  &  37  Vict.  c.  I  16,24 
L762,  Ambl.  158;  8  Atk.  750. 

(/)  See  the  oommenteof  Vice-Chan- 
cellor ELindersley  in  8oltau  r,  l'e  Held 
11861),  2  Sun.,  N.  8.  at  p,  118. 


(g)   1858,  4  Kay  &  J.  528. 

(h)   See  also  Ait-Gen.  v.  Luton  (1856), 
2   Jur.,  N.   S.   180;   Lillywhite  v.  Trim. 
mer  (1^67),  36  L.  J.,  Ch   525;  Ati 
v.  Colney  Hatch  Lunatic  Asylum  |  I 
L.  R.  4  Ch.  146;  Att.-Clen.  v.  Gee  (1870), 
L.  R.  10  Kq.  181  ;   Vernon  v.   Vestry  of 
St  James,  Westminster  (187!"),  L.  R.  16 
Ch.  Div.  41'.*;  Metropolitan  Asylu 
trict  v.  Hill  (1881),  L.  R.  6  App.  C.is. 
193;    AtL-Qen.    v.    Acton   Local    Board 
(1882),  L  R.  22  Ch.  D.  221.  Distinguish 
Ait. -a,  n.  v.  Guardians  of  Poor  of  Union 
of  Dorking  (18s2),  L.    R.  20  Ch.   Div. 
595,  where  the  nuisance  existed  before 
the  c  irnmencement  of  the  defen 
powers;  aud  London  and  Brighton  Rail' 
i.    v.    Truman   (1885),    L.    R     11 
App.  Cas.  45,  where  the  Railw.i; 
are  treated  as  expressly  authorizing  a 
nuisance. 

In    Att.-Q  oration   of 

.    L.   R.   (1893),  2  Ch.   87,  it  m* 

ed,  lr.it  not  decided,  that  on  an 

application  to  restrain  a  public  nuisance 
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The  mere  fact  that  a  nuisance  is  of  a  public  nature  will  not  in     Remedy  by 
equity  more  than  in  law  prevent  individuals  from  applying  to  the 
•court  for  protection,  if  they  sustain  special  damage  thereby.     "  It  m"{^°ce  ma_ 
is  going  too  far,"  said  Lord  Eldon  in   Croivder  v.  Tinckler  (a),   be  restrained 
•"to  say  that,  if  a  plain  nuisance  is  attended  with  particular  and  inalvldual. 
special  damage  to  an  individual,  producing  irreparable  damage, 
that  individual  shall  not  be  at  liberty  to  come  here  unless  the 
Attorney-General   chooses   to  accompany   him."     Thus,  too,   in 
the  more  recent  case   of    Spencer   v.  London  and  Birmingham 
Railway  Co.  (b),  it  was  held  that,  where  individuals  sustained 
injury  from  a  public  nuisance,  quite  distinct  from  that  which  was 
inflicted  by  it  on  the  public,  a  bill  might  be  filed  by  those  indi- 
viduals to  be  relieved  from  the  nuisance  (c). 

Where  the  right  claimed  is  clearly  shown  to  exist  by  contract,  Right  by 
express   or  implied,   and    the   contract    can    only   be  effectually 
enforced  by  injunction,  a  court  of  equity  will  interpose. 

In  Martin  v.  Nutkin  (d),  a  bill  was  filed  for  an  injunction 
against  the  churchwardens,  &c,  of  Hammersmith,  "  to  stay  the 
ringing  of  the  five  o'clock  bell:"  the  Court  granted  the  injunction 
during  the  lives  of  the  plaintiffs  and  the  survivors  of  them,  as  it 
appeared  that  the  defendants  had  agreed  not  to  ring  the  five 
o'clock  bell  upon  consideration  that  the  plaintiff  should  build  a 
cupola  to  the  church,  which  he  accordingly  did,  and  the  bell  was 
.  silenced  for  two  years,  after  which  the  annoyance  complained  of 
took  place  (e). 

TWhere  the  injury  complained  of  is  trifling,  the  Court  will  not,   injury  must 
L  ,  -,  •  P         i        •    •         l-  be  substantial 

even  at  the  present  day,  interfere  by  injunction. 

In  the  case  of  light,  the  views  of  the  judges  as  to  what  con- 
stitutes an  injury  so  substantial  as  to  call  for  an  injunction  has 
varied  considerably. 

But  the  rule  is  now  clearly  established,  that  the  Court  will  General  rale, 
restrain  by  injunction,  not  indeed  a  trifling  or  immaterial  inter- 
ference   with    the    legal    right    to    light,    but    any  obstruction 


some  weight  might  be  given  to  this  con-  of  Bath  (1868),  L.   R.  6  Eq.  177  ;  Fritz 

eideration  :  see  above,  p.  435.]  v.  Hobson  (1880),  L.  R.  14  Ch.  D.  542.] 

(a)  1816,  19  Ves.  621.  (d)  1724,  2  P.  Wms.  266. 

(b)  1836,  8  Sim.  193.  (e)    [Of.  Tipping  v.  Eckersley  (1855), 

(c)  Vide  etiam  Mayor  of  London  v.  2  K.  &  J.  264;  Phillips  v.  Treeby  (1862), 
Bolt  (1799),  5  Ves.  129;  Sampson  v.  8  Jur.,  N.  S.  711,  999,  3  Giff.  632; 
Smith  (183N),  S  Sim.  272;  [Soltau  v.  Be  Swarf  v.  Jones  (1864),  33  L.  J.,  N.  S., 
Held  (1851),  2  Sim.,  N.  S.  133  ;  Mayor  C.  P.  154;  Nuneaton  Local  Board  v. 
of  Liverpool  v.  Chorley  Waterworks  Co.  General  Sewage  Co.  (1875),  L.  R.  20  Eq. 
(1852),  2  D.  M.  &  G.  852;  Cook  v.  Mayor  127.] 
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Remedy  1  y 
injunction. 

In j hi  \ 

be  bul^tauiiul 


Recurring  or 

continuing 

injury. 

Temporary 
injury. 


[which  is  calculated  to  render  t lie  dominant  tenement,  wherever 
situate,  substantially  less  tit  either  for  comfortable  use  and  enjoy- 
ment as  a  dwelling-house  or  for  beneficial  use  and  occupation  as 
a  place  of  business  of  any  kind  ('/). 

"I  cannot  myself/'  said  Vice-Chancellor  Wood  in  Vent  v. 
Auction  Mart  Co.  (6),  "arrive  at  any  other  conclusion  than  this: 
that  where  substantial  damages  would  be  given  at  law,  as  distin- 
guished from  some  small  sum  of  £5,  £10,  or  £20,  this  Court  will 
interpose}  and  on  this  ground,  that  it  cannot  be  contended  that 
those  who  are  miuded  to  erect  a  building  that  will  inflict  an 
injury  upon  their  neighbour  have  a  right  to  purchase  him  out 
without  any  Act  of  Parliament  for  that  purpose  having  been 
obtained." 

Where  the  light  obstructed  is  lateral  light,  it  naturally  requires 
more  evidence  to  prove  a  material  injury  than  when  the  light  is 
direct  {<•). 

In  the  case  of  the  pollution  of  a  stream,  the  injunction  is 
graii ted  because  the  injury  is  continuous,  though  the  damage 
recoverable  may  be  merely  nominal  {d).~\ 

Where  the  injury  is  of  a  temporary  nature  only,  the  Court  will 
not  interfere  by  injunction  (e) ;  [but  a  temporary  interference 
which  may  have  permanent  effects  on  the  value  of  an  estate  will 
of  course  be  restrained  (/). 

In  Dent  v.  Auction  Mart  Company  (g),  Wood,  V.-C,  says,  "  I 
may  suggest  a  case  in  which  the  Court  would  probably  not  inter- 
fere (not  merely  where  the  right  is  of  short  duration,  for  I  have 


(o)   Above,  p.  538. 

(b)   1866,  L.  R.  2  Eq.  at  p.  246  ;  ap- 
I  by  Jessel,  BI.  K.,  in  Aynsley  v. 
I  (1874),  L.  R.  18  Eq.  at  p.  552. 

(r)  Clarke  v.  Clark  (18^5),  L.  It.  1 
Ch.  l'i;  City  of  London  Brewery  Co.  v. 
Ten  nant,  above,  p.  £>•!  I, 

(<l)    •  .\"H/(     Staffordshire 

Co.  ( 1.872),  L.  R. 

8  Ch.  12"),   142;  Pennington  v.  Brinsop 

J     25  W.  U.  874. 

(e)   CouU  m  v.  ||  Kite  |  L743),  8  Atk. 

2 

1  ( L853),  8  D.  M.  &  (i. 

.'■'  /  ( ' .  i  r  n  Railvoa  u 
864),  10  J  .r..  N.  8.  18]  :  D 

<    (1865),     I.,    i:.    1    Oh.    244; 

v.  Forbee  (1867),  L.  R.  5  Eq.  166; 

I  rV  o'a.s 

3       .     L.    K.     1-    Oh.    71. 

•  .,<>(],    L.  .J.,    ill   t  In-   Ian'  - 

named  case,  "the  Oonrt  interferes  by 
waj  of  injanotion  to  prevent  an  injury 
in  respect  of  which   there  in  u  legal  le- 


medy,  it  does  ao  upon  two  grounds,  which 
are  of  a  totally  distinct  character  :  one 
is  that  the  injury  is  irreparable,  as  in  the 
case  of  cutting  down  trees;  the  othei, 
that  the  injury  is  continuous,  and  so 
OOntinnous  that  the  Court  acts  upon  the 
same  principle  as  it  used  in  older  times 
with  reference  to  bills  of  peace,  and 
restrains  the  repeated  acts  which  could 
only  result  in  incessant  aol  inns,  I  i 
tinnODS  character  of  the  wrong  making 
it  giievous  and  intolerable.  As  an 
illustration  <>f  this  olass  of  easel  may 
refer  to  Sultan  v.  De  Held  (2  Sim.  N.  S. 
138),  where  the  annoyance  from  the 
ringing  of  the  bell  was  in  itself  b1 
but  it  was  so  continuous  that  the  Court 
thought  lit  to  arrest  the  nuisanc  luevi 
manu,   and   save   the   complainant   all 

further  annoyance."] 

(/)  Qoldsmid  v. 
mieeionen  1 1866),  L.  K    1  Oh.  849,  ;(5-t. 
(<j)    1866,  L.  B.  2  Lq.  at  p.  217. 
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[interfered  in  cases  of  very  short  duration  with  reference  to  the      Remedy  by 

obstruction  of  light),  but  where  the  whole  of  the  property  is  about      lnju" 

to  cease  immediately,  as,  for  instance,  in  the  case  of  notice  given     Temporary 

under  a  railway  Act  to  take  a  house,  when  the  house  is  about  to 

be  destroyed  and  razed  to  the  ground  in  two  or  three  days'  time. 

That  is  one  of  the  cases  in  which  damages  might  be  given  at  law, 

and  yet  this  Court  would  not  think  it  right  to  interfere/' 

An  injunction  to  restrain  an  obstruction  to  light  has  been  Piaintifi's 
granted  at  the  suit  of  a  yearly  tenant  (a),  and  of  a  tenant  whose  intereBt- 
time  had  expired  after  the  obstruction,  and  who  had  agreed  to 
renew  (b) ;  and  in  Jones  v.  Ghappell  (c),  Jessel,  M.  K.,  said  that, 
so  far  as  he  was  aware,  it  had  never  been  decided  that  a  weekly 
tenant  could  not  have  an  injunction,  and  if  a  weekly  tenant  and 
his  landlord  were  to  join  in  a  suit  to  restrain  a  nuisance,  he  would 
not  find  the  slightest  difficulty  in  granting  an  injunction.  In 
Jacomb  v.  Knight  (d),  where  a  yearly  tenant  filed  a  bill  against 
adjoining  tenants  holding  under  the  same  landlord  to  restrain  a 
slight  obstruction  to  light,  and  the  landlord  after  the  filing  of  the 
bill  gave  the  plaintiff  notice  to  quit,  so  that  at  the  time  of  the 
hearing  less  than  eight  months  of  the  tenancy  remained  unex- 
pired, Romilly,  M.  R.,  granted  a  mandatory  injunction  ;  but  the 
Lords  Justices,  on  appeal,  taking  into  consideration  the  extent  of 
the  plaintiff's  interest,  and  the  balance  of  convenience  and  incon- 
venience, dismissed  the  bill  without  costs,  and  without  prejudice 
to  an  action  for  damages.  This  is  probably  a  case  in  which  the 
Court  would  now,  if  substantial  injury  were  shown,  award 
damages  in  lieu  of  an  injunction  (e). 

The  owner  of  a  house,  who  has  no  intention  of  residing  there, 
may  have  an  injunction  against  an  obstruction  to  the  windows, 
simply  on  the  ground  of  the  effect  of  such  an  obstruction  on  the 
value  of  the  property  (/). 

The  order  in  Yates  v.  Jack  (g),  which  has  since  been  followed    Order  in 
in  cases  of  light  where  the  injury  arises  in  the  course  of  rebuild- 
in^  the  servient  tenement,  restrained  the  defendant  "from  erecting 
any  building  so  as  to  darken,  injure  or  obstruct  any  of  the  ancient 

(a)   Simper  v.  Foley  (1*62),  2  J.  &  H.  will  be  granted,  see  above,  p.  557. 

555;  cf.  Inchbaldv.  Robinson (L869),  L.  (/)    Wilson  v.  Townend  (I860),   1  Dr. 

R.  4  Ch.  388.  &  8m-  324;  cf.  Goldsmid  v.  Tumoridge 

'(b)  Gale  v.  Allot  (1S62),  8  Jur.,  N.  S.  Wells  Improvement  Commissioners  ( 1 866  , 

987.  L.  R.  1  Ch.  at  p.  355.  As  to  a  rever- 
se)  1875,  L.  R.  20  Eq.  539.  sioner,  see  p.  550,  above. 

(d)  1863,  32  L.  J.,  N.  S.,  Ch.  601 ;  11  (g)  1866,  L.  R.  1  Ch.  at  p.  298  ;  see 
W.  R.  812;  8  L.  T.  Kep.,  N.  S.  621.  the    order    given    in    full    in    Seton  s 

(e)  See   below,   p.  576.      As    to    the  Decrees,  5th  edit.,  p.  488. 
persons   against   whom    an    injunction 
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[lights  of  the  plaintiffs  as  the  same  were  enjoyed  previously  to  the 
taking  down  by  the  defendant  of  his  buildings  on  the  opposite 
?^e  of  tl  \  and  also  from  permitting  to  remain  any  build- 

ings already  erected  which  would  cause  any  such  obstruction." 
Lord  Cranworth  in  the  same  rase,  following  Stokes  v.  City  Offices 
Company  (a),  added  a  proviso  enabling  the  parties  to  come  before 
the  chief  clerk  in  cider  to  have  it  ascertained  whether  any  pro- 
posed additii  n  to  the  building  would  or  would  not  be  a  violation 
of  the  injunction  ;  but  this  proviso  is  not  now  inserted  as  a 
matter  of  course  (b). 

It  is  improper  to  couple  together  "light  and  air"  in  every 
case;  an  ii  junction  to  protect  air  is  not  granted  unless  a  separate 
case  be  made  for  it  (<*). 

There  are  cases  (-/)  where  the  Court,  after  deciding  that  there 
is  an  obstruction  to  be  restrained,  has,  by  consent  of  the  parties, 
referred  it  to  a  surveyor  to  say  what  alteration  will  be  sufficient 
to  remedy  the  obstruction.  But  it  is  not  the  practice  of  the 
Court  on  interlocutory  motion  to  appoint  an  expert  to  report  to 
the  Court  at  the  trial  of  the  action  (e).  And  it  is  doubtful 
whether  a  judge  should  himself  visit  the  premises  in  question 
and  use  his  own  senses  to  ascertain  whether  an  injury  has  been 
committed  j  for  he  may  be  mistaken,  and  it  is  his  duty  to  decide 
on  sworn  evidence  (/). 

The  question,  whether  the  Court  of  Chancery  will  interfere 
interlocutorily  by  injunction  before  the  plaintiff's  right  is  decided 
one  way  or  the  other  by  a  trial,  is  one  depending  upon  the  dis- 
cretion of  the  Court,  having  regard  to  all  the  circumstances, 
including  the  clearness,    extent   and    amount   of    the   plaintiff's 


(a)  1865,  11  Jur,   N.  S.  560,  2   H.  & 
.'•[.  650. 

[h)   Seton,  ubi  sup. 

(r)  See  Lord   Selborne's  observations 
in  City  Brewery  Co.  v.  Tei 

■    L.   II.  '.»   Oh.  at   p.  220 j 
Baxter  v.    Bower   (1875),    It  L.  J.,  Ch. 
28  W.  I:.  B05. 

(1856),  2  Jur., 

5    Weekly   Notes, 
148;  but  8<-i-  .  v.  CoVney  Hatch 

(1S6S),  L.  It.    I  (Jh.   1  16. 

(r)  Baltic  Co.  r.  (187! 

v>'-  B. :  •■  Jewel,  M.  l.\,  pointed 

out  that  in  /.'•".  v.  Peoi     n  (1871),  L.  H. 
6  Ch.8u!i,  the  motion  to  treated  m  '  he 
.  thai  this  mi  probably 
so  in  Cart-wright  v.  Last  (1876),  E 


Decrees,  ed.  5,  pp.  362,  490,  W.  N.  1876, 
p.  60.  The  order  in  the  last-mentioned 
oaee  was  made  upon  motion,  but  con- 
oluded  "and  it  is  ordered  that  the 
further  hearing  of  the  said  motion  do 
stand  nver  until  after  such  report  as 
aforesaid  shall  have  been  made,  when 
any  of  the  parties  are  to  be  at  liberty 
to  applj  to  bays  this  action  disposed  of, 
and  at  such  further  hearing  of  the  said 
motion,  or  hearing  of  the  said  action, 
both  parties  are  to  be  at  liberty  to  ex- 
amine  the  said  referee  viva  voce."  See, 
however,  Leech  v.  Bchweder  (1874),  L. 
B.  8  Oh.  468. 

(/)    Jackson    v.     Duke    of    Nev 
(1864),  3  De  G.  J.  A  8.  276,  10  Jur.,  N. 
8.  688;   Leech  v.  Bchweder  (1874),  22 
W.  B.  292,  13  L.  J.,  Ch.  2.>2. 
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[right,  the  injury  which,  lie  is  likely  to  sustain,  liis  promptness  in     Remedy  by 

complaining,  and  a  comparison  of  the  injury  likely  to  result  to     1P3nootlon' 

the  plaintiff  or  defendant  respectively,  in  case  the  ultimate  issue   Interlocutory 

r  e  ■  id  junction. 

should  be  in  his  favour,  by  reason  of  the  refusal  or  the  granting 

of  the  injunction,  as  the  case  may  be  (a).  And  the  provision  in 
the  Judicature  Act,  1873  (b),  whicb  empowers  the  High  Court  of 
Justice  to  grant  an  interlocutory  injunction  "  in  all  cases  in  which 
it  shall  appear  to  the  Court  to  be  just  or  convenient  that  such 
order  should  be  made/'  is  not  intended  to  disturb  the  settled 
principles  on  which  injunctions  were  formerly  granted  or  re- 
fused (c).  It  is  as  to  this  class  of  injunctions  that  the  learned 
author  observed  that,]  as  a  general  rule,  Courts  of  Equity  will 
interfere  by  injunction  in  those  cases  of  disturbance  of  easements 
only  where  the  right  of  the  party  complaining  is  clearly  esta- 
blished, and  the  injury  which  he  must  necessarily  sustain,  if  the 
work  be  allowed  to  proceed,  is  of  such  a  nature  that  no  adequate 
compensation  can  be  afforded  by  damages  only,  and  "  where 
delay  itself  would  be  a  wrong"  (d). 

"  The  leading  principle/'  said  Lord  Brougham  in  Blaltemore  v. 
Glamorganshire  Canal  Navigation  (e),  "on  which  I  proceed  in 
dealing  with  this  application, — the  principle  which,  I  humbly 
conceive,  ought,  generally  speaking,  to  be  the  guide  of  the  Court 
and  to  limit  its  discretion  in  granting  injunctions,  at  least  where 
no  special  circumstances  occur, — is,  that  such  a  restraint  shall  be 
imposed  as  may  suffice  to  stop  the  mischief  complained  of,  and, 
where  it  is  to  stay  injury,  to  keep  things  as  they  are  for  the  present." 

[It  is  no  longer  necessary  at  the  present  time,  in  order  that  an 
interlocutory  injunction  may  be  obtained,  that  the  evidence  of 
right  shall  be  conclusive  ;  but  a  prima,  facie  case  must  be  made 
out,  and  the  Court  must  be  satisfied  that  there  is  a  question  to 
be  tried  at  the  hearing  (/). 

Where   the   plaintiff    obtains    an   interlocutory   injunction,    an   Undertaking 
undertaking  by  him  to  abide  by  any  order  which  the  Court  may  as  °  ama&e8' 


(a)  S^e  2  Daniell  Chancery  Practice,  Railway  Co.  (1883),  L.  R.  11  Q.  B.  Div. 
6th  edit.  Ifi07.  30. 

(b)  36  &  37  Vict.  c.  66,  sect.  25,  sub-  (d)  Per  Sir  T.  Plumer,  M.  R.,  in 
secr,_  8.  Wynstanley  v.  Lee  (1818),  2  Lev.  332; 

(c)  See  Beddow  v.  Beddow  (1878),  L.  [cf.  Mogul  Steamship  Co.  v.  McGregor, 
R.  9  Ch.  D.  89  ;  Day  v.  Brownrigg  Gow  8f  Co.  (1885),  L.  R.  15  Q.  B.  D.  176.] 
(1873),   L.  R.  10  Ch.  Div.  at  p.  37,   per  (c)    1832,  1  My.  &  Kee.  185. 

tames,  L.  J.;  Gaskin  v.  Balls  (1*79),  (/)  Preston  w.Luch  (1884),  L.  R.  27 

!,.  R  13  Oh  Div. 324  ;  Fletcher  v.  Rodger s  Ch.  Div.  at  p.  506,  per  Cotton,  L.  J.  ; 

(1878),   27   W.   R.  97.     And   cf.   North  Challender  v.  Royle  (18S7),  L.  R.  36  Ch. 

London  Railway  Co.  v.  Great  Northern  Div.  425. 
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[make  as  to  damages,  in  case  the  Court  should  afterwards  be  of 
opinion  that  the  defendants  have  su.-tained  any,  by  reason  of  the 
order,  which  the  plaintiff  ought  to  pay,  is  inserted  in  the  order 
as  a  matter  of  course  (a)  ;  and  where  au  interlocutory  injunction 
has  been  granted  on  such  an  undertaking,  and  it  is  afterwards 
held  at  the  trial  that  the  plaintiff  is  not  entitled  to  an  injunction, 
an  inquiry  as  to  damages  may  be  directed,  even  though  the 
plaintiff  obtained  the  order  without  any  misrepresentation,  con- 
cealment, or  default  (b). 

In  some  cases,  the  Court  has  ordered  a  motion  for  an  interim 
injunction  to  stand  over  uutil  the  trial,  on  the  defendant  under- 
taking to  abide  by  any  order  which  may  be  made  at  the  trial  as 
to  pulling  down  the  additional  buildings  to  be  erected  (c) ;  but 
no  such  undertaking  is  required  in  order  to  found  the  jurisdiction 
of  the  Court  over  buildings  erected  after  the  commencement  of 
the  action  (d)]. 

A  distinction  has  been  taken  in  some  cases  between  those 
injunctions  which  merely  prevent  the  doing  of  an  act,  and  those 
the  consequence  of  which,  either  directly  or  indirectly,  will  be  to 
compel  a  party  to  do  some  act,  as  to  fill  up  a  ditch  (e)  or  pull 
down  a  wall  (/) ;  the  former  being  granted  on  motion,  the  latter 
on  decree  only. 

This  distinction,  however,  though  recognized,  does  not  appear 
to  have  been  strictly  attended  to:  indeed,  in  one  case  (</),  Lord 
Eldon,  though  he  refused  the  order  as  prayed,  "  to  restrain  the 
defendant  from  continuing  to  keep  certain  roads  out  of  repair," 
purposely  made  an  order  in  such  a  form  as  to  have  the  same 
effect,  by  making  it  difficult  for  the  defendant  to  avoid  completely 
repairing  his  works.  "  I  take  leave,"  said  Lord  Brougham, 
in  commenting  on  this  case,  in  his  judgment  in  Blakemore  v. 
Glamorganshire    Canal    Navigation   (h),    to    agree    with     Lord 


(a)  Chap,  Uon  (1856),  8  D. 
M.  &  (J.  1  ;  Oraham  v.  Campbell  (1878), 
L.  EL  7  Oh.  Div.  490. 

(b)  Griffith  v.  Blake  (1884),  L.  K.  27 
Ch.  Div.  1 7  1 ;  where  the  Lords  Justices 
dissented  from  an  opinion  to  th<»  con- 
trary expressed   i>v   Jesse),   M.    EL.,   in 

:.-•:  Ch.  D  \.  121. 

(c)  H iUon  v.   i  |  880),  l  Dr. 
824. 

I.    ft.  L80h. 
Div.  <;.->i  ;  of. 

M.    ft.  : 


(187G),  I.  R.  10  Kq.  113,  21  W.  It.  Dig. 
|  L886),  L.  ft. 
33  Ch.  D.  171. 

r.  Lord  Byron  (1785),  1 
Bro.  ('.  0.  5  8. 

(/)   Ryder  v.  Bentham  (17.")0),  1  Vea. 
sen.  5H. 

(/)    La  is    v.    ;  (1801),    10 

Ve-<.    192. 

(/.)    L832,  1  My.  A  Kee.  181;    [of.  the 
observations  of  Jessel,  M.  ft.,  in 

L.  K.  20  Bq.  al  p  501; 
and  Bidw  U  v.  Eol  len  (l8iK)),  68  L. 
T.  L04 
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Lyndhurst  in  the  opinion  that,  if  this  Court  has  this  jurisdiction, 
it  would  be  better  to  exercise  it  directly  and  at  once ;  and  I  will 
further  take  leave  to  add,  that  the  having  recourse  to  a  round- 
about mode  of  obtaining  the  object  seems  to  cast  a  doubt  on  the 
jurisdiction."  The  question  of  jurisdiction  his  Lordship  does  not 
expressly  decide  ;  "  although/'  he  continues,  "  we  have  no  right 
to  say  there  is  not  a  precedent  for  taking  a  similar  course  here, 
yet  surely  we  may  pause,  and,  without  denying  the  jurisdiction, 
decline  to  exercise  it." 

[Since  the  above  observations  were  made,  the  jurisdiction  to 
grant  a  mandatory  iujunction,  even  on  interlocutory  motion,  has 
often  been  asserted.  And, — although  the  jurisdiction  has  not 
been  exercised  on  motion  except  in  grave  and  urgent  cases  («), 
or  when  the  defendant  has  endeavoured  to  anticipate  the  action 
of  the  Court  by  hurrying  on  his  building  after  litigation  has 
commenced  (b), — it  seems  that,  but  for  the  statute  to  be  hereafter 
referred  to,  the  Court  would  feel  bound,  on  the  hearing  of  a  suit 
where  no  acquiescence  (c)  was  shown,  to  order  the  demolition  of 
buildings  erected  in  defiance  of  a  legal  right  and  to  the  grave 
and  serious  injury  of  the  person  entitled  to  such  right  (d), — and. 
that,  whether  the  buildings  were  or  were  not  completed  before 
action  brought  (e).  To  refuse  a  mandatory  injunction  in  such 
a  case  would  have  been  to  enable  a  servient  owner,  by  the 
exercise  of  diligence  or  contrivance,  to  buy  out  the  dominant 
owner  against  his  will. 

By  the  statute  (/),  commonly  called  Lord  Cairns'  Act,  it  was  Lord  Cairns' 
enacted  as  follows  : — 


(a)  Earl  of  Mexborough  v.  Bower 
(184,3),  7  Beav.  127  ;  Hervey  v.  Smith 
(1855),  1  K.  &  J.  389;  Westminster 
Brymbo  Coal  and  Coke  Co.  v.  Clayton 
(1867),  39  L.  J.,  Ch.  476;  Beadel  v. 
Perry  (1866),  L.  R.  3  Eq.  465. 

(b)  Daniel  v.  Ferguson,  L.  R.  (1891), 
2  Ch.  27 ;  Von  Joel  v.  Hornsey,  L.  R. 
(1895),  2  Ch.  774.  Cf.  Keeble  v.  Poole 
(1898),  105  Law  Ti.  474,42  Sol.  Jour. 791. 

(c)  Below,  p.  577. 

(d)  See  Jacomb  v.  Knight  (1863),  9 
Jur.,  N.  S.  529,  82  L.  J.,  N.  S .,  Ch.  601 ; 
London  and  North  Western  Railway  Co. 
v.  Lancashire  and  Yorkshire  Railway  Co. 
(1867),  L.  R.  4  Eq.  174;  Holmes  v. 
Upton  (1840),  L.  R.  9  Ch.  214  n. ;  Smith 
v.  Smith  (1875),  L.  R.  20  Eq.  at  p.  504, 
per  Jessel,  M.  R.  ;  Price  v.  Bala  and  Fes- 
tiniog  Rail.  Co.  (188 1),  50  L.T.  Rep.  787; 
Shiel  v.  Godfrey,  W.  N.  (1893),  p.  115. 


Cf.  Clifford  v.  Holt,  7th  Dec,  1898,  re- 
ported"  in  The  Times  of  8th  Dec,  1898. 
(e)  Durell  v.  Pritchard  (1865),  L.  R. 

I  Ch.  244;  notwithstanding  Deere  v. 
Guest  (1836),  1  Myl.  &  Cr.  516;  Law. 
rence  v.  Austin  (1865),  11  Jur.,  N.  S. 
576,  and  Curriers'  Co.  v.  Corbett  (1865), 

II  Jur.,  N.  S.  719.  See  City  of  London 
Brewery  Co.  v.  Tennant  (1873),  L.  R.  9 
Ch.  212. 

(/)  21  &  22  Vict.  c.  27,  sect.  2.  This 
Act  was  in  terms  repealed  by  the 
Statute  Law  Revision  Ac^  1883 ;  but  the 
jurisdiction  created  by  the  Act  is  not 
affected  by  the  repeal  (per  Baggallay, 
L.  J.,  in  Sayers  v.  Collyer,  1884,  L.  R. 
28  Ch.  Div.  103).  See  and  consider 
Fritz  v.  Hobson  (1880),  L.  R.  14  Ch.  D. 
542;  Serrao  v.  Foel  (1885),  L.  R.  15 
Q.  B.  D.  549;  Dodd  v.  Myers  (1884), 
2S  Sol.  Jour.  772. 
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Remedy  by 
injunction. 

Lord  Cairns' 

Act. 


Does  not 
apply  unless 
caee  made  for 
injunction. 


In  what  caseB 
aj>j  lies. 


Defendant 
building  with 
I  open 
not  let  '.ffwith 
damages. 


[•'  In  all  cases  in  which  the  Court  of  Chancery  (</)  has  jurisdic- 
tion to  entertain  an  application  for  an  injunction  against  & 
breach  of  any  covenant,  contract  or  agreement,  or  against  the 
commission  or  continuance  of  any  wrongful  act,  or  for  the  specific 
performance  of  any  covenant,  contract  or  agreement,  it  shall  be 
lawful  for  the  same  Court,  if  it  shall  think  tit,  to  award  damages 
to  the  party  injured,  either  in  addition  to  or  in  substitution  for 
such  injunction  or  specific  performance,  and  such  damages  may 
be  assessed  in  such  manner  as  the  Court  shall  direct." 

Upon  this,  it  has  been  held  that,  unless  a  case  is  made  for  an 
injunction, — i.e.  if  the  injury  complained  of  is  so  trifling  that, 
even  if  the  Act  had  not  been  passed,  no  injunction  would  have 
been  granted  (b),  or  if  the  plaintiff  is  disentitled  by  acquiescence 
from  obtaining  an  injunction  (c),  the  Court  cannot  under  the  Act 
award  damages. 

But  upon  the  further  question,  in  what  cases  the  Act  does 
apply,  the  decisions  have  been  somewhat  conflicting.  Given  a 
case  in  which  the  defendant  is  clearly  in  the  wrong,  and  where  an 
appreciable  amount  of  damage,  according  to  the  principles  above 
stated  (d),  will  result  to  the  plaintiff  if  the  wrong  be  allowed  to 
continue,  but  in  which,  on  a  comparison  of  this  damage  with  the 
damage  which  an  injunction  will  cause  to  the  defendant,  the  latter 
greatly  preponderates — will  the  court  look  to  the  defendant's 
interest  as  well  as  to  the  plaintiff's,  and  allow  the  defendant  to 
continue  the  injury  on  paying  damages  for  his  wrong?  It  is 
obvious  that  to  answer  this  question  in  the  affirmative  is  to  permit 
one  of  two  neighbours  to  effect  a  compulsory  purchase  of  the 
rights  of  the  other, — a  power  which  is  generally  given  only  where 
it  is  for  the  public  benefit;  while  to  answer  it  in  the  negative  is 
to  neutralize  or  greatly  diminish  the  effect  of  the  Act. 

Where  the  defendant  has  erected  or  substantially  erected  his 
building,  either  after  action  brought,  or  otherwise  with  notice  of 


(<j)   Now    the  Chancery    Division    of 
the  High  Court  of  Justice. 

(b)    I  (1805),    11 

Jar.,    N.  B.    576  \    Dwell  v.   Frit 
(1865),  L.  B    l   Ch.  at   p.  252  ;  Vttndley 
■  ■  „  (1865  .  L.  ft.  1  Eq  62  ;  .1 

87  I  .  L.  B.  18  Eq.  644;  Lady 
Shrewsbury 
i  L876     I.    B.   19  Eq    616.     •-•  e  I 
/  |       i    I'.  rvnant  { 1 893), 

I,.  B  '.' '  'h,  212.  do  oot 

B|i|>ly  to  the  jariidiotion  of  'I"-   High 
Court,  under  the  Judicature  Acts,   to 


award  damages  for  past  injury  ;  but 
so  fur  as  tin-  power  of  the  Chancery 
Division  to  award  damages  in  lien  of  ati 
injunotioo     i.e.,  damages  f  >r  piHt  and 

futur.'  loss      still  survives,  t  he  deoi   ions 

an- .-i ill  applicable.    Bee  Kinov.  fi 
(1877)    L   B.  6  Ch.  I)    L60. 

(c)   8mith    v.  S  nith  (1875),  L.  R.  20 
Eq    al   p.  508,   per  Jessel,  M.  It.     Cf. 
v.  Bayley  (l^bD),    L.  It.  -12  Ch. 
Div.  890. 

(,/)  Page  I 
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[the  plaintiff's  right  and  in  defiance  of  his  protests,  the  judges 
have  absolutely  refused  to  allow  him  to  compensate  the  plaintiff 
with  damages,  but  have  forced  him  to  pull  down  his  buildings  (a). 

But,  except  for  such  cases  of  wilful  breach  of  duty,  the  courts 
have  declined  to  fetter  their  discretion  by  laying  down  any 
absolute  rule,  and  have  considered  each  case  upou  its  own  circum- 
stances. The  tendency  of  the  earlier  decisions  (b)  was  to  award 
damages  in  preference  to  a  mandatory  injunction  whenever  the 
injury  to  the  plaintiff  could  be  reasonably  estimated  in  money, — 
whenever,  in  fact,  the  injury  was  not  "irreparable"  except  by 
the  restoration  of  the  status  quo  ante.  But,  more  recently,  the 
inclination  of  the  judges  appears  to  have  been  to  exercise  the 
discretion  only  in  cases  where  the  damage  to  the  plaintiff, 
although  not  so  trifling  as  to  exclude  the  jurisdiction  altogether, 
is  yet  small  in  amount  and  capable  of  being  amply  compensated 
by  a  money  payment,  and  when  there  are  special  circumstances 
which  would  make  it  oppressive  to  grant  an  injunction  (c). 

It  seems  that  damages  might  be  awarded  under  the  Act  even 
for  injury  done  after  the  issue  of  the  writ  (d),  and  possibly  for 
injury  which  may  be  expected  to  accrue  after  judgment  (e). 

In  some  cases,  even  though  there  has  been  no  such  acqui- 
escence as  to  amount  to  a  constructive  grant  of  a  right  (/),  the 
plaintiff  may  be  barred  by  delay  from  obtaining  a  remedy  by 
injunction  (g).~\ 


Remedy  by 
injunction. 

Lord  Cairns' 
Act. 

Otherwise,  no 
settled  rule. 


Injury  after 

action 

brought 

Laches. 


(a)  Smith  v.  Smitli  (1875),  L.  R.  20 
Eq.  500;  Krehl  v.  Burrell  (1878),  L.  R. 
7  Ch.  D.  551,  11  Ch.  Div.  146  ;  Gaskin 
v.  Balls  (1879),  L.  R.  13  Ch.  Div.  324  ; 
Greenwood  v.  Hornsey  (1886),  L.  R.  33 
Ch.  D.  471  ;  Lawrence  v.  Horton  (1890), 
59  L.  J.,  Ch.  440,  62  L.T.  749,  38  W.  R. 
555. 

(b)  Johnson  v.  Wyatt  (1863),  9  Jur., 
N.  S.  1333  ;  Iseriberg  v.  East  India  House 
Estate  Co.  (1863),  10  Jur.,  N.  S.  221,  33 
L.  J.,  N.  S.,  Ch.  392;  Bowes  v.  Law 
(1870),  L.  R.  9  Eq.  636;  Butt  v.  Eail  of 
Derby  (1874),  referred  to  by  Jessel, 
M.  R.,  at  L.  R.  18  Eq.,  p.  555,  and  by 
Kekewich,  J.,  at  63  L.  T.  381;  Lady 
Stanley  of  Alderley  v.  Earl  of  Shrews- 
bury (1875),  L.  R.  19  Eq.  616  ;  National 
Provincial  Plate  Glass  Insurance  Co.  v. 
Prudential  Assurance  Co.  (1877),  L.  R. 
6  Ch.  D.  757;  Holland  v.  Worley  (1884), 


L.  R.  26  Ch.  D.578. 

(c)  Senior  v.  Pawson  (1866),  L.  R.  3 
Eq.  330;  Aynsley  v.  Glover  (1874),  L.  R. 
18  Eq.  at  p.  554  ;  Smith  v.  Smith  (1S75), 
L.  R.  20  Eq.  500  ;  Allen  v.  Ayres  (18S4), 
W.  N.  1884,  p.  242;  Dicker  v.  Popham 
(1890),  63  L.  T.  379;  Martin  v.  Prict 
L.  R.  (1894),  1  Ch.  276;  Shelfer  v.  City 
of  London  Electric  Lighting  Cu.,  L.  R. 
(1895),  1  Ch.  287. 

(d)  Davenport  v.  Rylands  (1865),  L.  R. 
1  Eq.  302  ;  Fritz  v.  Hobson  (1880),  L.  R. 
14  Ch.  D.  542. 

(e)  See  Dicker  v.  Popham,  ubi  sup. 
(/)  As  to  which,  see  above,  p.  59. 
(g)     Wicks  v.  Hunt  (1859),  Johns.  372  ; 

Cooper  v.Hubbuck (1860),  30  Beav.  160; 
GasTein  v.  Balls  (1879),  L.  R.  13  Ch. 
Div.  324.  But  see  Hogg  v.  Scott  (1874), 
L.  R.  18  Eq.  441,  and  the  cases  there 
cited. 
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ABANDONMENT.    (See  Extinguishment.) 

ABATEMENT  OF  NUISANCE  OR  OBSTRUCTION,  545 
care  required  in,  377,  547 
disposal  of  material  after,  548 
on  own  soil,  546 
on  neighbour's  soil,  545,  546 
request  to  remove,  in  what  case  required,  547 

either  to  lessor  or  lessee  sufficient,  547 
unnecessary  damage  not  to  be  done  in,  547 

whether  difference  herein  in  respect  of  public  nuisance,  547 
when  justified  by  danger  of  disturbance,  544 

ABUTTALS, 

in  conveyance,  easement  implied  from,  97 

ACCIDENT,  370.     (See  action,  Act  of  God.) 

ACQUIESCENCE, 

Effect  of,  at  law 

in  interruption  of  enjoyment,  under  Prescription  Act,  183  (note),  210 
in  acts  adverse  to  the  existence  of  easements,  26,  42,  489,  527 

Effect  in  equity,  twofold. 

1.  To  give  title  to  easement,  60 

2.  To  prevent  Court  from  aiding  enforcement  of  right,  575 

what  amounts  to,  61 

ACQUISITION  OF  EASEMENTS,  25.     (See  Grant.) 
by  grant,  constructive,  59 

express,  25,  71 

implied.  96 

lost,  170 
by  parol  agreement,  58 
by  prescription,  164 

ACT  OF  GOD, 

action  does  not  lie  for  consequences  of,  370,  3/o 

ACT  OF  PARLIAMENT.     (See  Statute.) 


ACT  OF  PERCEPTION, 

whether  required  for  acquisition  and  easement,  221 
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ACTION.     (&<    Damages,   Disturbance,   Injunction,  Negligence, 

SUBTERRANEAN  WATEE.) 

d  il  Lie  for  damage  without  injur] 
lies  for  infringement  of  right,  though  no  actual  dan 

injury  accidentally  t>  ag  a  lawful  act,  when,  366 

FOR    DlBl  I  BBANCE  OF    BASEMENT. 

ost  maintainer  of  uuis 
landlord,  557 
by  reversioner,  550 

.  cral  with  common  into 
parties  to,  550,  557 
{•leading-.  561 

ACTUS.  306 

AFFIRMATIVE  EASEMENTS,  19 
instances  <<f,  19 

if,  may  be  resisted  by  action,  19,  352 

AGREEMENT, 

enforced  by  injunction,  569 

not  under  seal,  is  parol  though  written.  189 

under  seal.     (.Sec  GRANT.) 
valid  though  not  under  seal,  58 

in  it  in  writing,  if  executed  or  acted  upon,  59 

AIR,  .  -       5     Light.) 

common  Law  respecting,  same  as  thai  respecting  Light,  299 
casement  of,  299 

not  to  be  always  coupled  with  light,  572 
right  not  to  have  air  polluted  not  an  easement,  302 
right  to  free  passage  of,  to  windmill,  "J'.'S.  '2W 
to  windows,  301 

ALTERATION  OF  DOMINANT  TENEMENT.     (Sft   EXTINGUISHMENT.) 
:.  in  working  extinguishment  1 1  easement, 471.  491,  497,  518,523 

on  right  of  way,  317 
oration  after,  effect  of,  52 1 

ALTERATION  OF   PLANE  OF  WINDOW. 

effect  of,  518 

AMERICA, 

297 
repair  of  upper  and  lower    I 
watercoui  -■■-.  214,  171 

ANGLE  OF  FORTY-FIVE   DEGREES, 
whether  any  rule  a 

ANIMALS, 

dangerous,  when  damage  by, actionable,  392,  143,  H"< 

l  to  land  and  injui  Lng,  I  I2| 

APER1  URE, 

red  foi  acquisition  of  easement  of  light 
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APPARENT  AND  NON-APPARENT  EASEMENTS,  21 

APPROPRIATION.    (See  "Watercourse,  Light.) 

right  to  flow  of  stream  in  its  natural  course  independent  of,  219 
to  confer  right  in  excess  of  natural  right, 

1.  Must  be  continued  for  period  sufficient  to  create  easement,  250 

2.  Must  actually  affect  others  during  thai  period,  250 

of  artificial  and  temporary  watercourse  confers  no  right    to  continuance 
of  it,  269 

APPURTENANCES, 

effect  of  express  grant  of,  75 

pass  on  conveyance  of  tenement  to  which  they  appertain.  7"> 
right  unconnected  with  enjoyment  of   land  cannot   be  appurtenant  to 
land,  12 

ARTIFICIAL  WATERCOURSE,  2(59 

ARTIFICIAL  WORKS, 

repair  of,  falls  on  dominant  owner,  450,  170 

ASSAULT, 

involuntary,  when  actionable,  367 

ASSIGNEE, 

liable  for  continuance  of  disturbance,  S 

request  to,  to  remove  nuisance  on  land,  when  required,  517 

whether  bound  by  acquiescence  of  assignor,  63 

ASSIGNMENT, 

of  land  passes  its  easements,  75 

if  of  part  of  land,  easements  apportioned,  77 

BANK, 

parol  licence  to  lower,  35 

BANKS  SEPARATING  FIELDS,  430 

BED  OF  RIVER,  20 
ownership  of,  214 

BOUNDARY  TREES,  416.    (See  Trees.) 

BREWERY, 

nuisance  by,  429 

BRIDGES, 

liability  to  repair  noticed,  475 
licence  to  build,  33 

BUILDING, 

badly  constructed,  whether  entitled  to  support,  353 

effect  of  grant  for  purpose  of,  98 

entitled  to  support,  repair  of,  357 

increase  of  weight  of  land  by,  effect  of,  330,  357 

no  natural  right  to  support  from,  359  et  seq. 

right  to  support  for,  acquired  by  twenty  years'  enjoyment,  346,  357 

support  of,  by  building,  350 

water  supporting,  no  right  to  continuance  of,  268,  329 
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BUILDING  A<  1. 

effect  I'll  i  ;-4 

party  walls 
windows, 

BURIAL, 

right  to  bury  in  another's  vault  21 

can  '  iv  deed  only,  ".I 

(ANAL. 

acqn  •  .  water  being  tai.  I  6,  7<i 

adverse  righl  I  to  Vi  bicb  watei  is  a]  | 

by  Btatnte,  17" 
diversion  "i  water  for,  281 
right  of  persons  licensed  by  ovi   ■ 
- hi  I-  support  for,  '.,v.  840 

CARE  REQUIRED  IN  ABATING,  877,  647 
'  ABE,  A'  I1"N  (»F.  561 

I  A  I  ILK.     (S,,   FENCES.) 
pasturing,  14 

ass  i  i.  18,  44",  442 

CAUSE  OF  EASEMENTS, 
most  lie  perpetu 

■  ELLAB  FLAP  IN   HIGHWAY, 
nuisance  by,  396 

«  ESSATION  OF  ENJOYMENT,  489,  496.    (&<  Extinguishment.) 

I  BALK-BURNING, 
nuisance  by,  424 

CHANNEL  FOR  WATERCOURSE, 
must  I"-  denned,  248 

CHURCH, 

way  tO,  a  way  I  .  .  152,  304 

<  LAM. 

right  cannot  be  acquired  by  Becret  n»  .   - 

CLOTHE8, 

aent  to  bang,  20 

COALS, 

licence  to  I  I   "/" 

-  OLLIERY.    (&     M 

(  OMING  TO  NUISANCE,  117 

(  OMMON, 

in  gross,  II 
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COMMON   ENEMY, 
the  sea  is,  394 

COMMON  LAW, 

grant  of  easements  at,  71 

right  by,  casement  distinguished  from,  4 

COMPANY, 

bound  by  acquiescence,  G2,  07 

COMPENSATION, 

for  easements,  under  Lands  Clauses  Act,  IM 
for  mines,  by  canals  and  railways,  310,  4 si 

CONNECTED  WITH  USE  OF  TENEMENT, 
easement  must  be,  12 

C  ONSENT.    {See  Acquiescenc  e,  Licence.) 
form  of,  under  the  Prescription  Act,  179,  180 

CONSIDERATION.    (See  Licence.) 

for  licence  does  not  affect  its  revoc  ability  at  law,  56 
necessary  in  equity,  58 

CONSTRUCTION, 

of  instruments  creating  easements,  ,0  rt  seq.,  316,  324.  4,1 
of  words  "  appertaining  and  belonging,"  79,  81 
of  words  "  used,  occupied,  and  enjoyed  therewith,    i  3 
of  words  of  description,  98 

CONSTRUCTIVE  GRANT  OF  EASEMENT,  59 
extent  limited  by  necessity,  63,  64 

CONSTRUCTIVE  NOTICE  OF  EASEMENT,  179 

CONTENTIOUS  ENJOYMENT,  205 

CONTINUANCE.    {See  Appropriation.) 

of  nuisance,  action  for,  against  whom,  557  _ 

damage  not  recoverable  for  expectation  of,  54d 

CONTINUOUS  AND  APPARENT  EASEMENTS,  99 

meaning  of  continuous,  121 
CONTINUOUS  AND  DISCONTINUOUS  EASEMENTS,  21,121 

CONTRACT, 

enforced  by  injunction.  569 

for  grant  of  easement,  effect  of,  in  equity.  58 

for  sale,  effect  of,  on  doctrine  of  implied  grant.  112 

implication  of  grant  is  subject  to,  118 

CONTRACTOR, 

liability  of  employer  for  acts  of,  5»x 

CONVENIENT  PLACE  FOR  TRADE,  431.  432 
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(  0NVE1  ANCE, 

;  of  abuttals  id,  97 
"f  dominant  tenemi  •:.  7"> 

I  ONVEYANCING  ACT,  1881, 
genera]  words  implied  by,  7.", 

intofeasemi  yed"  implied  by,  94 

mode  of  grant  inder,  71 

COPARl  ENERS, 

from  rule  that  things  in  grant  pass  only  by  deal,  25 

I  OPYHOLU, 

:  within  Prescription  Act,  17:' 

I  ORPOREAL  PROPERTY, 
m     ■     ■  taches  on,  7 

<  OUNT1    COURT, 

liction  in  cases  of  easement,  540 

I  OV ENANT, 

burthen  of,  does  not  run  with  land,  72 

in  equity,  73 
for  quid  enjoyment,  effect  of,  77 
may  operate  as  grant  of  easement.  72  et  ■<<>/.,  335 
running  with  land  resembles  easement.  72 

when  affirmative  enforceable.  71 

CUSTOM  OF  LONDON, 
as  t  i  gutters,  101 
-     ■     jlits,  no  justification  in  cases  under  the  Prescription  Act.  1>7.  302 

<  [J8TOMARY  RIGHTS, 

distinguished  from  easements,  :t 

I  [JSTOMS,  3 

claim  by,  tinder  Prescription  Act,  178 
easements  distinguished  from.  :i 
for  way  to  church,  304 
must  I"-  reasonable,  •'*.  381 
to  let  down  Burface,  331 

DAMAGE.    [8a  Action,  Mim..  Parties  to  Actiox,  Support,  Revbr- 

SIONBB,    I  BEG 

if  must  follow,  though  has  not  y  t.  abatement  justifiable,  543 
in  doing  aeci  »arj  works,  dominant  owner  t<.  repair.  168 
permanent,  required  to  support  action  by  reversioner,  .">:>u 

quart .  as  to  continuance  of  separate  acts,  192,  193 
w  bether  necessary  to  maintain  suit,  lM  i 
without  injury,  not 
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DAMAGES. 

for  breach  of  agreement  to  grant  licences,  56 
in  lieu  of  injunction,  576 

measure  of,  in  action  for  injury  to  reversion,  522 
undertaking  as  to,  57!? 

DAM  IN  STREAM. 

for  purposes  of  mill  or  irrigation,  when  lawful,  219,  249,  250 
otherwise  requires  easement  to  justify  it,  250 

DAMNUM  ABSQUE  INJURIA,  376 

DANGER. 

when  will  justify  abatement,  543 

DANGEROUS  INSTRUMENTS  AND  GOODS.  (See  Animals.) 

for  protection  of  premises,  ground  of  liability  for  injury  by,  392, 443,445 

DEED.    (See  Agreement.  Grant.) 

required  for  grant  of  easement  at  law,  25 

DEFINITE, 

channel  of  watercourse  must  be,  248 
enjoyment  of  easement  must  be,  211 

DEFINITION  OF  EASEMENT.  6 
DEROGATING  FROM  GRANT,  97 

DESCRIPTION  OF  GRANTEE, 
effect  of,  in  creating  easement,  98 

DESTINATION  DU  PERE   DE  FAMILLE,  9G 

DESTRUCTION  OF  DOMINANT  TENEMENT, 
for  purpose  of  re-building,  effect  of,  472,  491 
permanent,  effect  of,  490 

DEVIATION. 

right  to  deviate  from  way,  when,  462 

DEVISE, 

when  right  of  way  implied  in.  129 

DIRECTION, 

of  way.  by  whom  determined,  480 
of  way  of  necessity,  162 

DISABILITIES. 

provision  for,  187,  200,  203 

DISCLAIMER, 

of  easement,  effect  of,  531 

DISCONTINUOUS  EASEMENTS.  21 
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EASEMENTS, 

acquisition  of,  24 

by  express  grant, 

1.  At  law,  25,  71,  72 

2.  In  equity,  58 

by  implied  grant,  96,  '••'■l 

1.  Of  continuous  and  apparent  casein  ate,  99 

2.  Of  ways,  L21 

:i.  Of  easements  of  ■■■■  !  ■" ' 

by  imputed  or  constructive  grant,  59 
by  prescription,  L6  1 
classification  of ,  affirmative  and  negative,  L9,  352 
apparent  and  non-apparent,  -M 
continuous  and  discontinuous.  21,  99  et  seq. 

definition  of,  6 

distinguished  from  common  law  rights,  1 

customary  rights,  3 

licences,  2 

obligations,  2 

profits  a  prendre,  1 
disturbance  of,  remedies  for,  545  et  seq. 

what  is,  535 
divisibility  of,  77,  476 
extent  of,  470 

extinguishment  of.    (See  Extinguishment.) 
by  express  r<  Lease,  482 

1.  By  deed.  482 

2.  By  licence  to  obstruct,  26,  42,  489 

3.  By  statute,  482 
by  implied  release.  486 

1.  By  merger,  161,  186 

2.  By  non-user,  493,  525 

3.  By  alteration  of  dominant  tenement.  498,  518,  522 

incidents  of,  449 
origin  of,  23 
pleading  of,  562 
qualities  of,  6  et  seq. 

1.  Incorporeal,  <i 

2.  Imposed  on  property,  not  persons,  7 

3.  Confer  no  right  to  profits,  8 

4.  Imposed  for  the  beneficial  enjoyment  of  real  property,  8 

corporeal  or  incorporeal,  9 
in  gross,  1 1 

5.  Two  tenements  dominant  and  servient.  14 

6.  By  civil  law.  causes  of  must  be  perpetual,  15 
secondary,  464 

spurious,  to  compel  servient  owner  to  repair,  450  et  seq.     (See  I  arty 

Walls  and  Fences.) 
subjects  of,  it).    (See  Watebcoubse,  Air,  Light,  Trospect.  Way 

Support,  Nuisance.) 

EAVES, 

easement  for,  251 

not  lost  by  raising  roof,  51 15 

over  neighbour's  land,  may  be  abated  before  actual  damage.  544 
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EMPLOYER, 

when  Liable  for  acta  of  contract 

ENCROACHMENT, 
care  required  in  rem 
1  —  of  easement  l>y,  197,  506,  523 

when  easement  depends  on  repeated 
when  tenement  altered,  198,  528 

ENJOYMENT  TO  CONFER    BASEMENT, 
against  whom  it  must  be  bad,  191 

•ii  of,  588 
extent  and  mo  le  of,  170 
foi  w  bose  ben<  tit  it  enares,  202 
how  commencing,  35 
must  be  uninterrupted,  166 

pable  of  interruption,  211 

definite.  21 1 
must  c  »ntinue  down  to  action,  when,  182 
must  not  be  extended,  170 
need  not  be  under  proper  claim  of  right.  170 
not  necessary  bo  confer  Datura!  right,  'Ji'l 
of  prospect,  confers  no  right,  295 
of  water  percolating  underground  confers  no  right,  26 
qualities  of — peaceable,  open,  and  as  of  right,  204 
what  amounts  to  an  interruption  of, 

at  common  law,  201 

by  the  statute,  205,  211 

EQUITY, 

acquisition  of  easement  by  agreement  in.  58 

acquiescence  in,  59 
fusion  of.  with  law,  25,  510,  567 

ise  of  easements  by  agreement  in.  182 

acquiescence  in.  l>'.' 

ESCAPE, 

of  water,  etc.,  and  dangerous  substances  liability  for,  lt"> 

ESSENTIAL  QUALITIES    OP    EASEMENTS,  6 

EVIDENCE, 

df  1  :  ment  will  prove  :i  lc~s  one,  313 

;hts  of  way.  312 
of  right  "s  against  reversioner,  192,  1!»7.  556 

EXCAVATION.    (.See  Pit.) 

iupport,  329 

EXPRESS  GRANT, 

of  appurtenances,  effect  of.  7."> 

of  easements  by  words  "  used  and  enjoyed,"  78 

KXI  BNSION  OF  ENJOYMENT,  170 

KXI  ENT  OF  EASEMENTS,  170 
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EXTINGUISHMENT  OF  EASEMENTS,  482 

by  express  release, 

at  law.  must  lie  urn  lei'  seal.  Is- 

in  equity,  secus,  -182 

statutes  operate  as  express  releases,  482 
by  implied  release,  486 

1.  By  merger,  137,  160,  486 

only  where  the  estate  in  both  is  of  an  equally   perdurable 

nature,  486 
unless  this  be  the  case,  the  easement  is  suspended  only,  186 
whether  unity    of    seisin    is    sufficient    withoul     unity    of 

possession,  488 

2.  By  necessity,  489 

easement  put  an  end  to  by  licence  given  to  servient  owner 
to  do  some  act  inconsistent  with  the  enjoyment  of  it, 
26,  42,  489 

3.  By  cessation  of  enjoyment,  489.  525 

alteration  of  temporary  nature,  as  for  purpose  of  rebuilding! 

not  sufficient,  472,  49.") 
civil   law   required   some  act  to   be   done  by   the    servient 

owner  while  such  altered  status  continued.  197 
queere,  if  necessary  in  English  law,  497 
material    question— is   it   the   intention    of    the    dominant 

owner  to  renounce  his  right  .'  496,  525 
on  encroachment,  497,  523.     (See  Encboachment.) 
owner  of  dominant  tenement  must  acquiesce  to  render  such 

cessation  valid,  489 
permanent  alteration  of  dominant  tenement  evinces  intention 

to  abandon  right,  491 

queere,  if  enough  to  extinguish  it?  491.  496 

EXTRAORDINARY  AMOUNT  OF  LIGHT, 
claim  to,  whether  valid,  293 

FASCIA. 

easement  to  use,  21 

FEME  COVERT, 
disability  of,  200 

FENCES.     (See  Highways,  Pit.) 

common  law  liability  to  keep  in  one's  own  cattle.  440 
easement  to  keep  in  repair,  as  against  cattle  of  neighbour,  44U 
liability  for  enticing  animals  on  to  land  and  injuring.  442 
ownership  of,  400 

FIRE,  370.    (See  Accident.) 

FLAP  TO  CELLAR, 

damage  by  fall  of,  when  actionable.  396 

FORCIBLE  ENJOYMENT,  205 

FORGE, 

nuisance  from.  35 
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:  OF  GRANT  OF  EASEMENT,  71 

FORMED  ROAD, 

ther  required,  that  way  may  pass  by  implied  gran'.  98 

FORTY-FIVE   DEGREES, 
rnli 

FOULING   NATURAL  STREAM. 
actionable,  268,  283 

right  of,  may  be  a<-  [aired,  251,  Ha 

FOUNDATIONS.       S  ~  it.) 

FRAUDS,  STATUTE  OF, 

effect  of  on  agreement  Eor  easement 
lice:.  land  not  within,  2  fjn 

GATE.     (S     ABATEMENT.) 
abatement  of,  ■•  I B 

locking  a.  across  way.  action  for.  by  reversioner.  554 
may  not  he  made  across  a  private  way.  330 

GENERAL  WORDS, 

implied  by  Conveyancing  Act,  7." 

GLAZED  TILES, 

no  defence  in  action  for  obscuring  windows,  295 

GRANT. 

distinguished  from  licence.  2.  2." 
grantor  may  Dot  derogate  from,  97 

Loctrine  of,  I  70 
of  appurtenances,  effect  of.  7.1 
of  easement, 

:  ictiv<  .  57 
express,  form  of,  at  common  law,  25.  70,  71 
under  Statute  of  Uses,  71 
implied, 

of  continuous    and    apparent  easements  upon  severance  of 

ownership,  96,  99 
of  ways,  121 

on  simultaneous  Bales,  1 12 
whei    one  tenement  in  Lease,  1 1 1 
L,"  7:» 
construction  1  if,  70 
<  f  minerals,  effect  of  on  right  to  support,  331 
of  b  K  asements,  76 

.  implication  of  -'rant  on,  10,  98 

what  wo:  .  79 

GROSS, 

oent  cannot  be  in,  1 1 

on  for  right  in,  □  1  within  Prescription  Act,  1-1 


INDEX.  591 

HAYSTACK, 

licence  to  put,  11 

HEATING  WATER,  243 

HEDGES.    (See  Fences.) 

HEIGHT, 

not  to  build  beyond  a  certain  height  a  negative  easement,  22 

HIGHWAY.    (See  Nuisance.) 

liability  to  repair  by  prescription  or  tenure,  459 
not  an  easement,  12 

HOUSE.    (See  Abatement,  Building,  Support.) 

modern,  may  be  pulled  down  without  shoring  neighbour's,  378 

and  without  giving  notice,  390 
to  be  built,  grant  of  easement  for,  10 

IMPLICATION  OF  SECONDARY  EASEMENTS,  464 

IMPLIED  GRANT  OF  EASEMENTS,  96 
continuous  and  apparent,  96,  99,  121 
duration  of,  112 
how  pleaded,  563 

is  subject  to  the  express  contract,  118 
on  severance,  96 

onus  of  proving  is  on  party  claiming,  120 
ways,  121 
Where  one  tenement  in  lease,  110 

is  contracted  to  be  sold,  112 
where  sales  simultaneous,  112 

IMPLIED  RESERVATION, 

none,  138 

INCIDENTS  OF  EASEMENTS,  449 

INCLOSURE  ACT, 

as  to  fencing,  442 

extinguishment  of  easements  by,  483 

INCORPOREAL  HEREDITAMENT, 

created  or  transferred  by  deed  only,  46 
whether  easement  may  be  accessory  to  an,  9 

INCREASE, 

of  burden  of  easement,  effect  of,  358 

INFANT, 

disability  of,  200 

effect  of  user  by,  203 

may  be  bound  by  acquiescence,  63 

INFRINGEMENT  OF  EASEMENT.     (See  Disturbance., 
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IN  GB    3S 

ment,  1 1 
profit  a  prendre,  11  (n  ite),  im 

INJUNCTION, 

struction  to  lighl 
•  of  acquit  • 
damages  in  lien  of,  576 
in  cases  of  contract,  569 
danger,  543 
interlocutory,  572 
laches  in  claiming,  577 

.  .".7  1 
may  be  granted  by  Common  Law  Court,  ;    - 
not  confii  -  of  personal  inconvenience,  -"71 

i  canted  unless  injury  substantia 
ted  when  injury  temporary,  570 
when  granted,  568,  569,  570 

INJURIA, 

always  actionable.  2  1 1 

dami  at,  never  is,  376 

INSPECTION   BY  JUDGE,  572 

INTEREST, 

licence  coupled  with,  irrevocable,  2,  26 

INTERFERENCE  WITH   EASEMENTS.    {See   Dibtubbaxce.) 

actional ik-.  when.  549 

in  case  of  water,  _  1 1 
plaintiffs  own  obstruction  no  answer  to  a  543 

INTERLOCUTORY  INJUNCTION, 
when  granted,  ~<l'l 

INTERRUPTION.    {See  Pleading,  Pbescbiptio>\) 
enjoyment  must  be  capable  of,  21 1 
effect  of, 

1.  In  enjoymenl  as  of  right,  165 

2.  1  .  L65 

The  latter  also  of  two  kinds, 

1 .  ,\-  at  common  law,  166,  205 

-•  D  rescription  Act,  177.  1 78,  5 

IRRIGATION, 

wh(  n  river  may  be  used  f  ir,  219,  248   !   : 

ITER, 

I. A'  BBS, 

effect  of,  in  equity,  577 

LAND, 

■  •  aante  i  unning  with,  72 
natural  right  to 

. 
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LANDLORD.    (See  Reversioner.) 

when  liable  for  obstruction  by  tenant,  557 

LANDS  CLAUSES  ACT, 
compensation  under,  484 

LEASE, 

easements  appurtenant  pass  by,  75 

implied  over  lessor's  land,  111 

not  over  land  subsequently  acquired  by  lessor,  1 1 2 
where  other  tenementfin  lease,  1 1 1 
effect  of  covenant  for  quiet  enjoyment,  77 

general  words  in  creating  easements,  79 
effect  of,  on  doctrine  of  implied  grant,  111 
under  Prescription  Act,  197,  198 
of  mines,  effect  of  on  right  to  support,  336 

LEGALIZATION  OF  PRIVATE  NUISANCE,  416 

LENGTH  OF  TIME.    (See  Prescription.) 

LEX  NON  FAVET  DELICATORUM  VOTIS,  428 

LICENCE.    (See  Interest.) 

cannot  create  an  easement,  25,  42 

damage  for  breach  of  agreement  to  grant,  58 

distinguished  from  easement,  2 

grant  2 
executed  to  do  act  of  a  permanent  kind,  may  extinguish  easement,  26, 

42,  489 
whether  may  be  granted  without  a  deed,  discussed,  26  et  seq. 
not  assignable,  2 
nature  of,  47 

of  riparian  proprietor  gives  no  right  to  stream,  283 
parol,  effect  of,  26 
revocable,  26,  44,  47,  53,  58 

reasonable  notice  required,  58 

LIGHT,  286.  (See  Prospect.) 
a  negative  easement,  21,  287 
acquisition  of, 

by  acquiescence  and  encouragement,  59 
by  agreement,  25,  58 
by  description  of  lessee,  86 
by  general  words,  79 

by  implication  of  grant  on  sale  of  house  with  window,  99,  103,  104 
or  proposed  window,  113 
not  by  implied  reservation,  138 
not  by  mere  appropriation,  286 
by  grant  presumed  from  tweuty years'  existence  of  winlow,  1 71, 178 
by  prescription, 

before  the  statute,  170 
under  Lord  Tenterden's  Act,  182 
actual  user  not  requisite  for  acquisition  of,  290 
angle  of  forty-five  degrees,  rule  as  to,  539 
G.  39 
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LIGHT— continued. 

aperture  required  for  acquisition  of.  288 
must  be  definite  and  constant,  - 
extent  of  right  t".  290 

traordinary  amount  of.  claim  to,  - 
lateral. 

no  natural  right  to,  286 
f  of  damage  to,  570 

loss  of  right  t...     (>,    EXTINGUISHMENT.) 
by  acquiescing  in  obstruction  of,  42,  4'."1 
by  taking  down  without  intention  to  rebuild,  4'.'l 

or  blocking  up  window.  492 

not  unless  adjoining  owner  acts,  497 

Ltering  situation  of  window .  198,  521 

-.-  enlarging,  523 
Dot  by  altering  use  of  rooi 
under  Lands  Clauses  Act,  l-l 
obstruction  of.  what  is.  537 

when  damages  only  granted  for.  576 
when  mandatory  injunction  granted  to  prevent,  574 
whether  substitution  of  other  light  any  defence.  - 
right  of  railway  company  to,  236 
suspension  of  right  to,  187 
when  house  unfinished.  113 
whether  particular  aperture  protected,  288 

1. 1  MP- PIT. 

may  be  a  nuisance,  428,  129 

LIMITATIONS,  STATUTE  OF, 

when  time  begins  to  run  in  cases  of  withdrawal  of  support.  365 

LOCKS. 

right  to  open  an  easement,  20 

LONDON 

custom  of,  to  build  to  any  height  on  old  foundations.  187,  302 
does  not  prevail  against  twenty  years"  enjoyment  of  light,  187,  303 

LORD  CAIRNS  ACT,  575,  576 

LOSS  OF  BIGHT.    (See  Extinguishment.) 

LOST  GRANT, 

doctrine  of,  170 

objection  to,  176 

LUNATIC  OB  IDIOT, 

disability  of,  1  s" 

LYING  BY, 

effect  of,  60 

MANDATORY  INJUNCTION, 
granted,  574 
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MARKET,  13 

way  to,  a  way  of  necessity,  152 

MEDIUM  FILUM  AQUAE,  214 

MERGER, 

extinguishment  by,  when  owner  of  dominant  and  servient  tenements 

has  an  estate  in  fee-simple  in  both  of  an  equally  high  and  perdurable 

nature,  15,  160,  487 
if  estates  not  in  fee  and  equally  high  and  perdurable,  easements  are 

suspended  only  and  revive  on  severance.  487 
qtusre,  whether  unity  of  seisin,  without  unity  of  possession,  is  sufficient 

488 

whether   easements    extinguished   by,    revive   on   severance,   88,   100 

487 

METROPOLITAN  BUILDING  ACT.    (See  Building  Act.) 
MILL  STREAM,  20,  30 
MILL.    (See  Watercourse.) 

MINE, 

right  to  use  surface  for  working,  an  easement,  20 
rights  incidental  to,  153,  465 
Duty  op  Mine  Owner. 

(«).  Not  to  wjrk  so  as  to  let  down  surface,  329 

except  right  to  do  so  granted  or  reserved,  19,  73,  330 
by  grant,  830 
by  lease,  336 
by  statute,  338,  339 
mere  grant  of  minerals  not  sufficient,  332 
or  acquired  by  user,  qucere,  331 
not  by  custom,  331 
not  bound  to  continue  temporary  support,  as  to  keep  a  drowned' 

mine  full  of  water,  267 
when  right  of  action  accrues,  330 
{V)  As  to  houses  and  other  structures  on  surface  of  adjacent  soil, 
no  duty  to  support,  329 

unless  cannot  be  let  down  without  letting  down  surface,  357 
or  houses  have  stood  for  twenty  years,  346 
or  surface  granted  with  houses  existing  at  time  of  severance,  99 
or  surface  granted  for  express  purpose  of  erections,  98 
(c)  As  to  subterraneous  waters, 

grant  of  right  to  discharge  water,  250,  251 

not  bound  to  continue  discharge,  267 

not  liable  for  cutting  off  water  percolating  through  strata,  261 

not  liable  for  affecting  support  by  letting  free  subterraneous 

water,  267 
not  permitted  to  alter  from  clean  to  foul,  283 
unless  easement  acquired,  251 

MORTGAGEE, 

,,  ..    bound  by  acquiescence,  63  (note  r) 

39  2 
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NAME  PLATE, 

ment  to  affix.  20 
view  of.  can  be  obstructed,  tee  296 

NATURAL  RIGHT.    [Sea  Light,  Suppqbt,  Wateboouhbb.) 

NECESSITY, 

-•■ment  of,  151 
how  pleaded.  563 
implied  by  law  to  effect  intention,  151 

whether apoQ  grantor  reservation,  163 
right  measured  by  nature  of  grant  or  reservation,  l">7 
whether  continues  after  Q  158 

extinguished  by  unity  of  ownership,  161 
revived  <>n  subsequent  severance.  16] 
extinguishment  by,  489 
qualified,  theory  of,  99 
way  of,  direction  of,  L62,  163 

NEGATIVE   BASEMENT,  21 

whether  right  of  Bupporl  is,  352 

NEGLIGENCE,  366.    (See  ABATEMENT.) 

by  public  officers.  392 

in  causing  a  nuisance,  396 

in  exercising  a  limited  right.  392 

in  fact  and  in  law,  366,  376 

in  keeping  dangerous  animals,  392 

in  keeping  fire,  37."< 

in  law,  366 

in  removing  support, 

when  right  to  support  exists,  66 

in  other  cases,  377 
when  actionable,  390 

NKMO  TENETTJE  DIVINARE,  544 
NEW  ASSIGNMENT,  566 

NOISE, 

nuisance  by,  H5,  126,  129,  13  I,  552 

NON-APPAREN1    BASEMENTS,  21 

NON-USEB, 

loss  of  ease  mi  at  by,  I  99,  196,  527 

NOTICE 

rreement  to  ment,  how  affects  purchaser,  58 

■-  affecting  land,  how  affects  purchaser,  72 
ifficient,  74 
of  intent  to  remove  support  from  house,  when  not  required,  390 
to  remove  nuisance,  when  abatement  unlawful  without.  '>\1 

erous  instruments  for  protection  of  premii 
if  ' 
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NUISANCE.    (See  Abatement,  Disttjbbance,  [Legalization,  Noise, 
Pit,  Pleadings,  Public  Nuisance.) 
by  brewery,  429 
by  cellar-flap  in  highway,  396 
by  burning  chalk,  124 
by  candle  making,  426 
by  dye  house,  429 
by  pig  sty,  429 
by  small  pox  hospital,  430 
by  soap  boiling,  428 
by  tan  house,  429 

distinguished  from  disturbance  of  easement,  415 
doctrine  of  coming  to,  exploded,  417 
not  excused  by  convenience,  431,  568 
private,  legalized  by  twenty  years'  existence,  415,  416 
public,  no  prescription  for,  416 

may  be  restrained  at  suit  of  individual.  569 
what  amounts  to,  415,  427 
who  liable  for,  557 

OBLIGATION, 

easement  distinguished  from  an,  2 

OBSTRUCTION, 

abatement  of,  545 

OCCUPANCY, 

effect  of  reference  in  conveyance  to,  in  creating  easement,  91 
right  to  water  of  natural  stream  does  not  depend  on,  217 

OCCUPIER, 

when  liable  for  nuisance  on  land.  557 

ONUS  OF  PROOF, 

in  case  of  implied  grant,  120 

ORDER  IN   YATES  v.  JACK,  571 

ORIGIN  OF  EASEMENTS,  23 

OVERHANGING  BUILDINGS,  251,  286 

OWNER  OF  TWO  EASEMENTS, 
disposition  of,  96 

pleading  of,  563 

PAROL, 

agreement  for  easement  by,  58 
licence,  revocable,  26 

PARTICULARS  OF  SALE, 

effect  of  condition  as  to  building  in,  113.  llrS 
of  plan  in,  116 
PARTIES  TO  ACTION  FOR  DISTURBANCE, 
Plaintiff. 

occupier  may  always  sue.  550 

reversioner  may,  when,  550 

successive  occupiers  or  reversioners  may  sue  for  continuance,  5»6 
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PASTIES  TO  ACTION  FOR   DISTURBANCE— contimud. 
Defendant. 

employer,  when  liable  for  contractor's  acl  .,r  defaull 
Ian  iable  for  tenant-  557 

party  actually  creating  disturbance  liable,  "" ' 
person  maintaining  auiaance,  658 

PABTY  WALL,  •   - 

ownership  of. 

provisions  of  Building  a  I   \e  to,  43'.» 
do  n 

i-owners  of, 
taking  down 

PERCEPTION, 

act  of,  whether  required  to  establish  natural* right,  221 

PERMISSIVE  ENJOYMENT.  2  3 

of  water,  right  acquired  bj    -  - 

PEBPETUA  CAUSA,  15 

PEW, 

division  of.  66 

right  to.  an  easement.  21 

whether  within  Prescription  Act,  181  (note  b) 

PIG   STY. 

nuisance  by.  429 

PIT.  399.  443 

PLAN, 

granl  of  easement  implied  from,  when  in  deed,  98  (note) 
not  when  in  particulars  of  sale.  1 16 

PLANE  OF  WINDOW, 

effect  of  alteration  of,  518 

PLEADINGS,  561 

1.  Declaration  or  claim,  561 

general  allegation  of  right  In,  562 

2.  Plea  or  defence,  564 

justifying  under  Prescription  Act,  184,  565, 

3.  Replication,  fcc.,  566,  ~<i'><\ 

under  Prescription  Act,  186,  566 

POLLUTION, 
of  air,  301 

of   V. 

POND. 

letting  off  water,  when  actionable,  249,  363 

POSSESSION, 

f,  11       509,487 

what  Is,  Kl 
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PRECARIO,  208 


PRESCRIPTION.  104.    (See  Prescription  Act.) 
against  reversioner,  192 
against  whom  title  acquired  by,  191,  194 
by  whom  title  acquired  by,  202 
definition,  164 

none  against  prescription,  213 
none  for  public  nuisance,  416 
qualities  of  enjoyment  required  for,  204 

capability  of  interruption,  211 

definiteness,  211 

nee  vi,  205 

nee  clam,  207 

nee  precario,  208 
title  by,  at  common  law,  166 

not  abolished  by  the  Act,  177 
title  by  modern  lost  grant,  179 

PRESCRIPTION  ACT,  177 
s.  1,  profits  a  prendre,  178 
s.  2,  ways  and  other  easements,  180 

not  applicable  to  negative  easements,  181 
whether  confined  to  rights  of  way  and  water,  181 
s.  3,  light,  182 

building,  meaning  of,  182 

consent  or  agreement  excluding,  182 

user  need  not  be  as  of  right,  182 

should  be  as  an  easement,  182,  209 
s.  4,  computation  of  time,  179,  180 

whether  user  in  first  or  last  years  to  be  proved,  183 
interruption  and  acquiescence,  183 

effect  in  making  nineteen  years'  enjoyment  sufficient,  184 
s.  5,  form  of  pleading,  184 

profits  a  prendre  in  gross  not  within  Act,  184 
8.  6,  limitation  of  presumption,  185,  190 
s.  7,  disabilities,  &c,  200,  202 
s.  8,  exception  from  longer  period,  186 

extended  to  Ireland  and  repeal  of  obsolete  clauses,  186,  note  (c) 
contains  no  provision  as  to  loss  of  easements,  490 
has  not  superseded  common  law,  177,  532 
not  applicable  to  duties,  179 
whether  easement  of  support  is  within,  352,  354 

PRESUMPTION, 

none,  from  user  of  less  than  prescribed  period,  185,  190 
of  ownership  of  boundary  trees,  446 
of  ditch  and  bank,  439 
of  party  wall,  438 
that  superior  easement  includes  equal  or  lesser,  313 

PRIVACY, 

no  right  to,  except  by  contract,  297 

PRIVATE  WAY, 

when  out  of  repair,  traveller  cannot  use  land  adjoining,  463 
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PBOFIT6  A  PRENDRE, 

distinguished  from  easements,  1,  8 
may  be  in  gross.  1 4 

but,  if  so.  not  within  Prescription  Aft.  1-1 
prescription  fur.  178 

PROJECTIONS, 

in  air,  over  neighbour's  land,  actionable.  I'M.  287 

PROPERTY.     (See  sic  vtere  tco.) 
easements  art-  accessory  to,  8 
easements  attach  on.  7 
in  air,  217 

in  water  of  natural  stream.  217.  218 
whether  support  to  buildings  a  right  of.  338,  351,  .'.' 

PROSPECT. 

right  of,  by  contract  only,  295 

PUBLIC  BODY, 

implied  grant  on  conveyance  to,  98 

PUBLIC  NUISANCES, 

liabilities  for,  396 

no  prescription  for,  416 

restrained  at  suit  of  individuals.  :,<;'.i 

PUBLIC  OFFICER, 

liability  for  negligence  of.  .">'.t2 

PUBLIC  UTILITY, 

no  answer  to  action  for  injunction.  568 

PUMP, 

right  to  u-.-  implies  right  to  repair,  161 

PURCHASER   FOB  VALUE  VHTHOUT  NOTICE, 

ment  for  ease m.  mt  not 
nant  when  enforced  against,  73 

PURPOSE  OF  GBANT, 

•  "f  reference  to,  98 

QUALIFIED  NEi  ESSITY,  99 
QUALITIES  OF   EASEMENTS,  6 
QUIA  JJ.Ml.l    A  [IONS,  :ii 
'.'ill.  I    ENJOYMENT, 

BAI  I- 

•111  t..  use  land  i 

He.   •  || 
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RAILWAY, 

liability  of,  to  maintain  fcnces,i440,  note  (>) 
right  of,  to  light,  200,  287 
right  of,  to  support,  98i(note)l 
right  to  mine  under,  347  (note) 

KAILWAY  ACTS, 

effect  on  easements,  484 

RAIN-WATER, 

liability  to  receive,  an  easement,  20 

REAL  ACTIONS, 
abolished,  561 

REFERENCE, 

to  expert,  572 

RELEASE  OF  EASEMENTS.    (See  Extinguishment.) 

REMEDY,  545.    (See  Action,  Damages,  Disturbance.) 
by  act  of  party,  545 
by  action  at  law,  549 
by  injunction,  568 

REMOVAL.    (See  Abatement,  Negligence,  support.) 
of  encroachment,  care  required  in,  377 

REPAIR, 

dominant  owner  has  a  right  to,  461 

bound  to  repair  artificial  work,  449.  479 
must  make  good  damage  done  in,  468 

easement  to  compel  servient  owner  to,  451  et  set/. 

obligation  to  repair  upper  rooms  for  benefit  of  lower.  451,  457 
and  vice  versa,  451,  457 

of  bridges,  prescriptive  liability  for,  459 

of  fences,  easements  relating  to,  400 

of  highways,  459 

pulling  down  house  for,  does  not  destroy  easement,  472 

servient  owner  not  bound  to,  at  common  law,  449 

want  of,  how  affects  right  to  support,'358 

REPLY, 

in  action  for  disturbance,  565 

REQUEST  TO  MOVE, 

when  necessary  before  abatement,  547 

RESERVATION, 

easement  not  the  subject  of,  71 

effect  of  Conveyancing  Act.  77 
of  close,  negatives  easements  over  it.  82 
of  easement,  not  implied,  138,  and  see  82 

RESTORATION. 

of  windows  after  alteration,  effect  of,  524 
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REVERSIONER.     ,  >  ■,  1'a.mage.) 
effect  of  notice  by,  193 
right  of.  to  injunction.  ."71 
when  bound  by  acquiescence.  G3,  192 
when  bound  by  user  daring  particiilai  17,201,' 

when  he  may  Bue  for  distarbao  ment,  550,  564 

for  infringement  of  natural  right,  193 
temble,  lie  may  sue  in  all  cases  in  which  the  continuance  of  the 
disturbance  would  become   evidence   of  a  right   against 
him,  192,  550 
when  liable  for  disturbance,  557 

within  what  tim^  ho  most  interfere  after  particular  estate  en  Is,  18fi, 
191 

REVIVAL  OF  BASEMENTS 

none.  187 

REVOCATION, 
of  licence,  26 

RIGHT  OF  WAV.     QSee  Way.) 

RIPARIAN  PROPRIETOR,  283 
right  to  stream.  214.  219 
use  of  water.  2 P.*.  47."> 

RIVER 

property  .'II 

ROOTS  OF  TREES, 

liability  for  trespass  by,  477 

RUSTIC  SERVITUDES.  22 

SAND, 

right  of  digging  a  profit  a  prendre,  1 

in  copyholder,  not  within  Prescription  Act,  1  7 ' * 

SCHOOL. 

no  nuisance.  536 

SEAL, 

effect,  when  missing  from  deed,  32 

SECONDARY  EASEMENTS,  404 

implied  by  law  f  »r  the  full  enjoyment  of  primary  casement.  164 

right  extends  only  to  restore  the  easement  to  its  original  condition,  4»>3 

when  action  lies  for  disturbance  of.  .">44 

BECRET  ENJOYMENT, 
gives  no  right,  207,  369 

SERVIENT  TENEMENT   2 

owner  of,  m  ii^nt  less  easy  of  enjoyment.  477 

may  repair,  )7f) 
not  bound  to  repair.  4 19 
unlet  ment,  4.">o 

ription  or  tenure,  169 
what  is,  2 
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SERVITUDES  OF  THE  CIVIL  LAW,  1,  8 
divided  into  rustic  and  urban,  22 
kinds  of, 

aqua;  ducendae,  249 

jus  projiciendi,  '2~>2 

jus  protegendi.  252 

ne  luminibus  ofriciatur,  297,  478 

no  prospected  ofriciatur,  297 

onera  vicini  sustinendi,  365 

paries  oneri  ferendo,  472 

stillicidii  vel  fluminis  recipiendi,  252 

tigni  immittendi,  365 
origin  of,  24 

SETTLED  LAND  ACT.  1882, 

grant  of  easement  under,  71,  484 
release  of  easement  under,  485 

SEVERANCE. 

of  dominant  tenement,  effect  of,  77,  476 
of  two  tenements, 

implication  of  grant  of  continuous  and  apparent  easements  on,  78, 96 
seews  of  other  easements,  78,  see  96 
where  one  in  lease,  111 
no  implied  reservation  on,  137 

SEWAGE, 

nuisance  by,  416,  430 

no  prescription  to  send  into  public  river,  416 

SEWER.    (See  Drain.) 
right  of  support  for,  98 

SIC  UTERE  TUO  UT  ALIENUM  NON  L^DAS,  376 

SIGN  POST. 

easement  to  have,  20 

SIMULTANEOUS  SALES, 

implication  of  grant  on,  112 

SMELL, 

nuisance  by,  26,  428,  429 

SMELTING  HOUSE, 

fumes,  nuisance  by,  434 

SMOKE, 

nuisance  by,  426,  430 

SOAP  BOILERY, 

whether  a  nuisance,  429 

SPOIL  BANKS,  20 
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spor 1 . 

easement  I  .   rain  watei  by 

parol  licence   to  turn   a  spout   on    to   neighbour's   land    invalid    and 
revocable,  12 

SPRINGS  OF  WATKK.  80 
no  natural  right  to.  2  I  - 

STOVE, 

nuisance  by,  43") 

BTATEMENT  OF  CLAIM,  561 
STATEMENT  OF  DEFENCE,  565 

STATUTE, 

do<  Bnol  mentsextn  .  .  1 7o 

unless  actual  prohibition,  17",  200 
effect  of  Canal  and  Railway  Acta  cm  raining,  338,  339 
extinguishment  of  easements  by,  4S2 
incapacity  to  acquire  easements  by  reason  of,  200 
no  prescription  against,  170 

user  under,   cannot   be   added   to   user    independent  of.  to   make   up 
necessary  period,  203 

STATUTES  REFERRED  TO, 

41  Geo.  3.  c.  109  (Inclosure).  442.  188 

2  <fc  3  Will.  4,  c.  71  (Prescription).   17s 

3  &  4  Will.  4.  c.  27  (Limitation  .»f  Actions).  330 
B  Vict  c.  Hi  (Lands  Clauses),  484 

8  Vict.  c.  20  (Railways  Clauses).  ls| 

15  &  16  Vict.  c.  22  (Chancery  Procednre),"568 

17  &  18  Vict.  c.  12.*)  (Common  Law  Procedure),  549 

18  &  19  Vict.  c.  122  (Building).  I-  I 

2]  &  22  Vict.  c.  27  (Lord  Cairns'  Act),  549,  574 

21  &  22  Vict.  c.  42  (extending  Prescription  Act  to  Ireland).  186 

30  &  31  Vict.  c.  142  (County  Courts),  549 

36  .V  37  Vict.  c.  66  (Judicature).  549,  565,  568 

37  &  38  Vict.  c.  35  (repealing  certain  sections  of  Prescription  Act),  186 
37  b  38  Vict.  c.  83  (Judicatnre),  549 

ll  &  16  Vict,  c  II  (Conveyancing),  7!.  91 
15  &  16  Vict.  c.  38  (Settled  Land  .7!.  I-:. 

STATUTE  OF  FRAUDS,  26 

BTATUTE  "i    USES, 

grant  of  easements  under,  71 

BTILLICIDIUM,  252 
STORED  W.\'l  ER, 

light  to  drain  off,  21  I 

BTORY.J., 

judgment  of,  in   Tyler  v.    WilkifMOH,   21  I 


INDEX. 


605 


STREAM, 

right  to,  includes  accessions,  280 

SUBJACENT  LAND, 

right  to  support  from,  329 

SUBJECTS  OF  EASEMENTS,  19 

SUBSTITUTION 

of  other  light,  no  defence  to  action  for  disturbance,  295 

SUBTERRANEAN  WATER, 

in  defined  channel  only,  right  to,  253 

no  right  to  support  from,  268 
SUPPORT,  35,  328,  330.    (See  Houses,  Mines,  Negligence.) 

1.  of  land  by  adjoining  land  adjacent  or  subjacent,  328,  329 

a  right  of  property  not  an  easement,  328 
character  of  the  right  explained,  329 
effect  of  easement  to  let  down  surface,  330 

grant  of  minerals,  332 

lease  of  minerals,  336 

statutory  provisions  as  to  working  mines  on  notice,  338 

Railway  Acts,  339 

Canal  Acts,  340 

2.  of  buildings  by  adjoining  land,  341 

no  natural  right  to,  341 

though  house  is  modern,  yet  if  the  land  would  have  fallen  in, 
though  unencumbered  by  buildings,  an  action  will  lie  for 
withdrawing  support,  357 
right  to,  acquired  by  twenty  years'  user,  346,  357 
if  buildings  in  good  repair,  357 

and  properly  constructed,  207,  358 
whether  within  Prescription  Act,  352,  353,  354,  357 
when  grant  of  right  implied,  99 

when  land  granted  for  purpose  of  building,  98 

taken  under  Railway  or  Canal  Act,  98 
no  right  to,  from  underground  water,  268,  329 
3.  of  buildings  by  buildings,  20,  359 

if  encroachment  be  not  clam,  and  be  capable  of  being  resisted, 
semble,  such  an   easement   of   support  may  be   acquired  by 
enjoyment,  359 
would  exist  as  "disposition  of  owner  of  two  tenements,"  where 
both  houses  originally  belonged  to  the  same  owner,  97,  360 
Where  a  right  of  support,  burden  may  not  be  increased,  358 

where  no  right  of  support  no  action  for  taking  it  away,  unless  manner 

of  removal  caused  fall,  391 
whether  a  negative  easement,  356,  364 
whether  extraordinary  degree  of,  can  be  acquired,  208 

SUSPENSION  OF  EASEMENTS, 
by  unity  of  possession,  15,  486 

TAN  HOUSE, 

may  be  a  nuisance,  428 

TEMPORARY  INJURY, 

when  restrained  by  injunction,  570 
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TENANT  FOR  LIFE. 

how  reversioner  affected  by  enjoyment  of  easement  against,  20 
power  of,  to  sell  or  release  easement,  !s"> 

TENANT  FOE  YEABS, 

effect  of  enjoyment  of  easement  by,  203 

how  reversioner  affected  by  enjoymi  :  sent  against.  20<>.  202 

obstruction  by,  when  landlord  liable  for,  B57 

when  entitled  to  sue.  571 

TENANT-   IN   COMMON, 
of  party- wall,  rights  of,  139 

TENEMENTS, 

conveyance  of.  passes  easements  appurtenant.  76 
dominant  and  servient.  2 

both,  and  belonging  to  different  owners,  required  for  easement.  14 
effect  of  division  of  dominant,  77 
implied  grant  on  severance,  96 

TERMINI, 

of  way.  to  be  set  out,  326,  563 

THEATRE, 

licence  to  use  seats  in,  52 

THREATS. 

not  a  disturbance,  544 

TIME.  166.    (See  Enjoyment,  Length  of  Time.  Prescription.) 

TITLE.    (See  Easement,  Prescription  Act,  Support.) 
allegation  of,  in  statement  of  claim,  561,  562 

TRACK. 

visible,  not  required  in  order  that  way  may  pass,  93 

TRADE, 

noisy,  licence  to  carry  on,  not  by  parol,  34 

offensive,  20.    (See  Nuisance.) 

whether  amount  of  light  measured  by  requirements  of.  291.  293,  539 

TREK- 

fruit  trees,  easement  to  nail  to  a  wall.  20 
no  easements  for  roots  of,  to  project  into  neighbouring  soil.  I L6 
effect,  as  to  easement  of  light,  478 
overhanging  branches  of,  may  be  cut,  643 

quare,  in  whom  the  property  of  tree.-  growing  on  the  boundary  of  fcw< 
estates  is  vested,  1 16 

TRESPASS.    (Set  Abatement.) 

by  cattle,  liability  for,  142 
or  case.  661 

rBESPASSEB, 

liability  to,  for  Injuries  to,  while  trespassis 
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TURNPIKE, 

liability  to  repair,  of  trustees  of,  441 

UNDERGROUND  WATER,  253 

UNDERTAKING, 

as  to  damages,  573 

to  pull  down,  if  required  at  trial,  574 

UNITY, 

of  ownership  extinguishes  all  easements,  whether  of  convenience  or 

necessity,  160,  486 

provided  the  estates  in  both  tenements  be  of  an  equally  high  and 
perdurable  nature,  15,  486 

otherwise  easement  suspended  only,  486 
queere,  whether    unity   of    seisin    is  sufficient  without  unity   of 
possession,  488 
of  possession,  effect  of,  160,  486 

UNREASONABLE, 

easement  good  although,  3 

URBAN  AND  RUSTIC  SERVITUDES,  22 

USE  OF  WATER, 

what,  reasonable,  219 

"USED  AND  ENTJOYED/'    {See  under  Construction.) 
effect  of  these  words,  79,  81 
implied  by  Conveyancing  Act,  94 
whether  previous  enjoyment  as  of  right  need  be  6hown,  82  et  seq. 

USER.    {See  Enjoyment.) 

USES,  STATUTE  OF, 

grant  of  easement  under,  71 

VAGUE  GRANT, 

of  easement,  how  assigned,  48C 

VARIETY  OF  EASEMENTS,  19 

VAULT, 

right  to  use  an  easement,  21 

VERBAL, 

agreement  for  easement,  effect  of,  58 

VI,  205 

VIA,  306 

VIEW, 

no  right  to  enjoy,  295,  296 

VIS  MAJOR,  441 
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WALL.    (See  Pasty  Wall,  Support.) 

liability  for  accidental  fall  of.  369  (note  a) 

WARREN, 

the  c 

WATER,  213 

diversion  of,  no  right  to  have  continued.  282 
easements  in  relation  to,  250 
heating  of.  actionable,  243 
interference  with,  what,  actionable.  24" 
licence  to  use,  effect  of,  283 
natural  rights  in.  38,  214,217 

none,  unless  channel  defined,  248 
percolatiii.'.  253 

pollution  of.  actionable.  268,  283,  426 
reasonable  use  of,  219 
right  to  discharge,  19 
right  to  receive,  269 
stored  in  wells,  draining  off,  266 
subterraneous,  2">3 

supporting  building,  may  be  drawn  off.  268,  321' 
uses  of,  by  artificial  means,  253 

WATBBOOtJBSB,  17, 68, 181, 213.    (See  Water,  Easement,  Extinguish- 
ment. Prescription.) 
artificial,  right  to,  17,  269 

diversion  of,  28 

duty  to  repair,  falls  on  dominant  owner,  450,  480 

grant  of, 

constructive,  by  acquiescence,  64 

express,  how  construed.  268 

implied,  on  severance  of  two  tenements,  99 
licence  to  use,  effect  of  against  other  riparian  owners,  283 
loss  of,  by  non-user,  529,  531 
natural  right  to,  217 

parol  licence  to  divert,  acted  on,  licensee  not  obliged  to  restore,  35 
provision  of  Prescription  Act  as  to,  181 

whether  act  of  appropriation  necessary  for  acquisition  of  natural  right 
221 

WAY.  121,304.     (See  Eabbmekt,  Extinguishment,  Grant.  Necessity, 
Prescription.) 
a  non-continuous  easement,  304 
an  affirmative  easement,  19 
apart  from  tenement,  not  an  easement,  11 
degrees  of,  306 

whether  one  evidence  of  another,  'U~2 
deviation  from,  if  tonndrous,  462 
direction  of,  by  whom  determined.  180 
extent  of,  •'i')f,.  323 
extingnishmenl  i  f. 

by  alteration  of  dominant  tenement.  316,  190 

by  non-user,  52 1 

by  release,  182 
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WAY — continued. 
grant  of, 

express,  how  limited.  316 

how  construe  1,  324,  465 

by  grant  of  easements  "  us<  <1  and  enjoyed,"  90 
whether  formed  road  necessary.  !  I 
whether  previous  enjoyment  as  of  ri<:ht  necessary.  82 
implied. 

as  continuous  and  apparent,  queere,  121 
as  of  necessity,  154 

direction  of,  162,  163 
duration  of,  158 
under  Prescription  Act,  181 
public,  not  an  easement,  12 
repair  of,  on  whom  falls.  449 
termini  of,  326 
to  church,  304 
to  market,  152 
whether  track  need  be  visible,  93 

WEIR, 

diversion  of  mill  stream  by,  36 

WELL. 

no  action  for  draining  neighbour's  in  some  cases,  267 

WINDMILL, 

no  right  to  passage  of  air,  298,  299 

WINDOW.    (See  Light.) 

alteration  of,  effect  of,  516,  518,  523 

blocking  up,  effect  of,  491 

existence  of,  in  house  sold,  implies  right  to  light  over  vendor's  land,  99 

not  when  in  house  reserved,  139 
lease  in  consideration  of  lessee  making,  lessor  cannot  obstruct,  98  (note) 
of  some  kind  essential  for  easement  of  light,  288 
restoration  of,  after  alteration,  524 
right  to  open,  overlooking  neighbour's  land,  286,  297 
right  to  obstruct,  if  not  ancient,  286 

WORDS.    {See  Construction.) 

"appertaining,  belonging,"  &c,  not  sufficient  to  pass  way  extinguished 

by  unity,  79,  81 
"  convenient,"  in  Prescription  Act,  a  mistake,  188 
"  used,  occupied,  and  enjoyed,"  effect  of,  79 

YA  TES  v.  J  A  CK. 

order  in,  571 


THE    END. 


G. 


BRADBURY      AcNRW.    &    CO.    LD.,    rRINTKRS,    LONDOK    AND    TOKBBIDGB. 

40 


U*  LOS  ANGE 

M  2  9  195» 


Ji~ 


LAW    BOOKS.— SWKKT    AND    MAXWELL,    LIMITED, 


County    Courts.— The  Annual  County 
Courts   Practice;   containing  the  Jurisdic- 
tion    and     Practice     under    the    County 
Courts  Act,  the  Bills  of  Exchange  Act,  and 
s'    Liability    Act,    and     the 
.id   llules  oi   Practice.     By   His 
Smylt.     2  vols.     26*. 

The    Law    rel 

lamns,  Pronihition,  and  Certiorari.     By 
D.  CHAMIEB.     10s.  1896. 

Criminal   Law.— Abohbold'b  (J.    F.) 

Pleading  and  Evidence  in  Criminal  Cases, 
with  the  Statutes  and  Precedents  of  Indict- 
ments,  hy  Sir  J.  Jbbvis.  21st  Edit  ByW. 
Bbuce.  "  11.  lis.  6A  1893. 

A  Collection  of  Criminal  Acts,  with  Notes,  &c. 
By  W.  F.  Ckaiks.     10s.  1894. 

Russell  (Sir  W.  0.)  on  Crimes  and  Misde- 
meanours. 6th  Edit  3  vols.  5/.  16s.  Gd.  1896. 

BosooB*a  (H.)  Digest  of  the  Law  of  Evidence  in 

Criminal  Cases.    12th Ed     By  A.  P.   KEEP. 

Jii  preparation. 

Deeds. — Pules  fur  the  Interpretation  of 
Do  is.     With  a  Glossary.     By  Sir  H.  W. 

ElEBTNSTONE,  R.  F.  NOBTON,  and  J.  W. 
Clauk.     25s.  1886. 

Designs. — Edmunds  ou   Copyright  in 

1 1  signs.  Being  a  Complete  Treatise  on  the 
Law  ami  Practice  in  the  Courts  and  at  the 
Patent  Office  relating  to  Designs,  with  Forms 
and  Precedents.  By  LBW1B  Edmunds  and 
YV.  Mabcub-SlaDE.     15s.  1895. 

Digest  of  English  Case  Law  (The). 

—Superseding  and  Consolidating  all  previous 
Dig  sts  of  the  Reports  down  to  the  end  of 
1897,  including  a  selection  of  Irish  I 
By  Johk  Mews,  assisted  by  Nineteen  other 
Barristers-at-Lew.  Will  be  published,  in 
Mhhaelmas  Term  of  this  year,  in  16  Vols., 
royal  8vo,  price  £20  cloth,  or  ii'lo  in  Special 
Half-Calf  Binding. 
A  Digest  of  Cases  overruled,  &c,  in  the 
English  Courts  from  the  year  1756  to  1886, 
inclusive.  By  C.  W.  M.  Dai.k  and  R.  C. 
Lkiimann.  1  vol.  60s.  Reduced  to  25s.  1887. 

Divorce.  —  Buowne   &   Bowles'   Law 

and  Practice  in  Divorce  and  Matrimonial 
Causes;  with  Ihe  Statutes,  Rules,  Fees  and 
Forms.     6th  Edit.     25s.  1897. 

Easements. — Gale  on  Easements.  7th 
Edit.      By  G.  CAVB.  In  the  Press. 

Ecclesiastical  Law.  —  Phillimore's 
iastical  Law  oi  the  I  Ihurcb  of  England 

r..  Sir  Robebi  Phillihobs.        2nd  Edit. 

2vcls.     3/.  3s.  1895. 

Ejectment.— Williams    (J.     II.)     and 

¥aTB8'(W.  I',.)  Law  or  Ejectment.  16s.  1894. 

Elections.  —  -J  ei-k's  Corrupt    Practices 

Act.     A  Treatise  on  Corrupt    I'ractiecs  at 

ons.     By  K.  A.  Jew.    6s.  1894. 

Equity. — Wmra  &  Tudob'8  Selection 
of  Leading  Cases  in  Equity,  with  Notes. 
7th  Edit  ByT.  Show  and  W.  P.  Phtll- 
poiie.     2  vols.    :;'.  16#.  1897. 

Evidence. — Taylor's  (Pitt)  Treatise 
on  the  Law  of  Evidence,  as  administered  in 
England  and  Ireland.  By  His  Honour  Judge 
Pitt-Tatu)B.  9th  Edit.  By  0.  Pitt- 
LEWIS.     In  2  vols.     31.  3s.  1895. 


Evidence— continued. 
Best's  Principles  ol  Evidence.  With  Elemen- 
tary Rules  for  conducting  the  Examination 
and  Cross-Ezamination  ol  Witnesses.  8th 
Ed.  By  J.  M.  l.Ki.Y.  With  Notes  to  Ameri- 
can and  Canadian  Cases  by  C.  F.  Ciiamber- 

LATNE,   Ol    the  Boston  Car.      30s.  1893. 

Executors.  —  Williams'     (Sir     E.     V.) 
ise    on   the   Law  of  Executors  and  Ad- 
ministrators.    9th  Edit.     3/.  16s.  1893. 

Guide  for  Articled  Clerks.— A  new 

Guide  for  Articled   Clerks,  containing  the 

most  recent  Regulations  and  Examination 

Papers.     By  H.W.  Stiff,  Solr.    Os.    1895. 

Guide  to  the  Bar.— A  New  Guide  to 

the  Ear,  containing  the  must  Recent  Regu- 
lations and  Examination  Papers.  By  M.  A. 
and  LL.B.,  Barristers-at-Law.  5s.  1896. 
Horses,  Oliphant's  Law  of,  including  the 
Law  of  Innkeepers,  Veterinary  Surgeons,  &c, 
and  of  Hunting,  Racing,  Wagers  and  Gam- 
ing. 5th  Edit.  By  Clement  Eli'uinstone 
Lloyd,  h.a.  Oxou.     21«.  1896. 

Index  of  Cases  Judicially  Noticed, 

1865-90.  By  G.  J.  Talbot  and  EL  Fobt. 
25s.  1891. 

Injunctions. — A  Treatise  on  the  Law 
and  Practice  of  Injunctions.  By  Willi  am 
Williamson  KBBR.A.M.SrdEd.  H.15s.l888. 

International   Law.— W'kstlake,  J., 

Q  c,  on  Private  International  Law.  3rd 
Edit.      16s.  1890. 

Judicial   Dictionary. — The   Judicial 

Dietionary'of  Words  and  Phrases  Judicially 
Interpreted.     By  F.  StBOTO.     30s.       1890. 

Landlord  and  Tenant.— Woodfall's 

Law  of  Landlord  and  Tenant.  16th  Edit. 
By  J.  M.  Lkly.     38s.  1898. 

Law  Dictionary.— Containing  Defini- 
tions of  Terms  in  modern  use,  and  the  Rules 
of  Law  affecting  the  principal  Suhjects.  By 
C.  Sweet,  ll.b.    In  half  morocco,  40*.  1882. 

Leading"  Cases.  —  Smith's  Leading 
Cases  in  various  Branches  of  the  Law,  with 
Notes.    10th  Edit.     3/.  10s.  1896. 

White  and  Tt/dob's  Leading  Cases  in  Equity. 
A  Selection  of  Leading  Cases  in  Equity,  with 
Notes.  7th  Edit.  By  T.  Snow  and  W.  F. 
Phillpotts.     :'./.  15s.  1897. 

Licensing".— Talbot  (G.  J.)— The  Law 

and  Practice  of  Licensing,  with  an  Appendix 
of  Statutes  and  Forms.    7  s.  6d.  1896. 

Local  Government  and  Taxation. 

— An  I  lutline  of,  in  England  and  Wales,  ex- 
cludiug  London.     By  h-  S.  Weight  and 

11.  HOBHOURE.     '2nd  Edit.      7s.  Gd.       1894. 

Lunacy. — Pope's  Law7  and  Practice  of 
Lunacy.  2nd  Edit.  By  J.  H.  Boome  and 
V.  lM.S.  FoWEE.     21s.  1892. 

Magistrate's    Annual    Practice.— 

Being  a  Compendium  of  the  Law  and  l'rac- 
ti.-e  relating  to  Matters  occupying  the  Atten- 
tion oi  (  ourts  of  Summary  Jurisdiction,  with 
an  Appendix  of  Statutes  and  Rules,  Lists  of 
Punishmi  uts,  Diary  for  Magistrates,  &c.  By 
C.  M.  Atkinson.  18s. 
Maxims. — Broom's  (Dr.)    Selection    of 

Legal  Maxims.  Classified  and  Illustrated.  6th 
Ed.    By  H.  F.  Manihty.      lZ.lls.6d.    1884. 


UC  SOUTHERN  REGIONAL  LIBRARY  FACILITY 


3,   CHANCERY  LANE,   LOND 


Mercantile    Law.— Smith's   (J.    W.) 

Compendium  of  Mercantile  Law.  loth  Ed. 
By  J.  Macdonell,  m.a.  2  vols.  21.  2s.  1S90. 

Merchant  Shipping.— A  Treatise  on 
the  Law  of  Merchant  Shipping.  4th  Edit. 
By  David  Maolaciilan,  m.a.  21.  2s.  L892. 
Polling's  (A.)  Shipping  Code;  being  the 
Merchant  Shipping  Act,  1894,  with  Notes. 
7s.  6d.  net.  1891. 

Mining". — MacSwinney  (R.  F.)  on  the 
Law  of  Mines,  Minerals  and  Quarries.  2nd 
Edit.     21.  1897. 

Mortgages. — Robbins'  (L.  G.  G.)  Trea- 
tise on  the  Law  of  Mortgages,  Pledges,  and 
Hypothecations.     SI.  1897. 

Nisi  Prius. — Roscob's  (H.)  Digest  of  the 
Law  of  Nisi  Prius  Evidence.  16th  Edit. 
By  M.  Powell.     2  vols.     21.  10s.        1891. 

Partnership. — A  Treatise  on  the  Law 
of  Partnership.  By  the  Bight  Hon.  Sir 
Nathaniel  Lindley,  Knt.,  one  of  the 
Lords  Justices  of  Her  Majesty's  Court  of 
Appeal.  6th  Edit.,  by  W.  B.  LiNDLEY, 
m.a.     35s.  1893. 

Fowke  &  Henderson's  Partnership  between 
Solicitors.  A  Collection  of  Precedents.  By 
V.  de  S.  Foavkb  and  E.  B.  Henderson, 
6s.  1S94. 

Patents. — Goodeve's  (T.  M.)  Abstract 
of  Reported  Cases  relating  to  Letters-Patent 
for  Inventions.  Arol.  1.  Royal  8vo.  30s.  Vol.  2. 
By  R.  Griffin,  in  continuation,  bringing 
cases  from  1883—1886.     25s.  1887. 

Practice  before  the  Comptroller  and  the  Law 
Officers,  with  an  Abstract  of  Reported  Cases 
and  an  Appendix,  bringing  the  Cases  down 
to  the  end  of  the  year  1892.  By  T.  M. 
Goodeve.     6s.  1893. 

Appendix  separately,  2s.  6d. 

Terrell's  Law  and  Practice  relating  to 
Letters  Patent  for  Inventions.  By  Thos. 
Terrell.     3rd  Edit.     25s.  1895. 

Personal  Property. — Goodeve's  Mo- 
dem Law  of  Personal  Property.  Royal  8vo. 
2nd  Edit.  By  Sir  H.  W.  Elphinstone  and 
J.  W.  Clark.     18s.  1892. 

Williams'  (Joshua)  Principles  of  the  Law  of 
Personal  Property,  intended  for  Students. 
14th  Edit.    21s.  1894. 

Probate.  —  Powles  &  Oakley.  A 
Treatise  on  the  Principles  and  Practice  of 
the  Court  of  Probate  in  Contentious  and 
Non-Contentious  Business.  Being  the3rd  Ed. 
of  Browne  on  Probate.  1vol.  30s.     1892. 

Railways. — Hodges'  (Sir  W.)  Law  of 
Railways,  Railway  Companies  and  Railway 
Investments  ;  with  Statutes,  Precedents,  &o. 
7th  Ed.  By  J.  M.  Lely.  2  vols.  21. 12s.  1889. 

Real  Property. — Principles  of  the  Law 
of  Real  Property.  Intended  as  a  First  Book 
for  the  Use  of  Students  in  Conveyancing. 
By  the  late  Joshua  Williams,  Esq.  18th 
Ed.    By  T.  C.  Williams,  ll.b.  21s.    1896. 

Goodeve's  Modern  Law  of  Real  Property,  with 
an  Introduction  for  the  Use  of  Students.  4th 
Edit.  By  Sir  H.  W.  Elphinstone  and 
J.  W.  Clark.     21s.  1897. 

Kelke's  Real  Property  Law.  An  Epitome  of 
Real  Property  Law,  for  the  Use  of  Students. 
By  W.  H.  Hastings  Kelke,  m.a.  6s.    1892. 

Shelford's  Real  Property  Statutes.  9th  Edit. 
By  Thomas  H.  Carson,  assisted  by  Harold 
B.  Bompas.     30s.  1892. 
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Receivers. — A  Treatise  on  the  Law 
and  Practice  as  to  Receivers  appointed  by 
the  Court  of  Chancery.  By  W.  W.  Kerb. 
4th  Edit.  J"  prepara 

Restraint  of  Trade.— Covenants  in 
Restraint  of  Trade.  By  J.  B.  Matthews. 
9s.  1 B93. 

Sale,  Contract  of.— Benjamin's  (i.l'. 

Treatise  on  the  Law  of  Sale  ol  Personal  Pro- 
perty, witli  reference  to  the  American 
Decisions  and  the  French  Oode  and  Civil 
Law.  4th  Edit.    Reduced  to  20s.  net. 

Sale  of  Goods.— Nicwikji.t.     TheSale 

ofG la  Act,  1893,  withNotes.     By  Frank 

Newbolt.     2nd  Edit.     Bs.  1897. 

Ker  (W.  C.  A.)  and  Pearson  Gee's  (A.  15.) 
Commentary  on  the  Sale  of  Coods  Act, 
1893  ;  forming  a  supplement  to  Benjamin  on 
Sale.      18s.  1894. 

Settled   Land  Acts. — The   Law    and 

Practice  under  the  Settled  Land  Acts,  1882 
to  1890.  By  Aubrey  St.  John  Clerks, 
b.a.     2nd  Edit.     9s.  1891. 

Sheriff  Law. — Mather's  (P.  E.)  Com- 
pendium of  the  Law  relating  to  the  Office 
and  Duties  of  a  Sheriff.     25s.  1894. 

Statutes. — Chitty's  Statutes  of  Practi- 
cal Utility.  New  Edit,  liy  J.  M.  Li.i.v. 
Magna  Charta  to  1894.  13  vols.  13Z.  13s. 
Continued  by  Annual  Supplements. 
Maxwell  on  the  Interpretation  of  Statutes. 
3rd  Edit.     21s.  1896. 

Stock  Exchange.— Melsheimer    (R. 

E.)and  Gardner(S.).  The  Law  and  Customs, 
with  an  Appendix  containing  the  Official 
Rules  and  Regulations.  3rd  Edit.  7s.  6d.  1891. 

Support  and   Subsidence.— Banks. 

A  Treatise  on  the  Law  of  Support  for  Land, 
Buildings,  and  Public  Works.  By  G.Banks. 
12s.  1894. 

Title. — Hints  as  to  Advising  on  Title. 
3rd  Edit.    By  W.  H.  Gover.     8s.        1896. 

TortS.— The  Law  of  Torts.  By  J.  F. 
Clerk  and  W.  H.  B.  Lindsell.  2nd  Edit. 
25s.  1896. 

Trade  Marks. — An  Abstract  of  Re- 
ported Cases  relating  to  Trade  Marks  between 
the  years  1876  and  1892  inclusive,  with  the 
Statutes  and  Rules.  By  James  Austen- 
Cartmell.     25s.  1893. 

Keri.y.  A  Treatise  on  the  Law  of  Trade 
Marks,  Trade -Name,  and  Merchandise 
Marks.     By  D.  M.  Keiily,  m.a.  25s.  1894. 

Trusts. — Lewin's  (Thomas)  Practical 
Treatise  on  the  Law  of  Trusts.  9th  Edit. 
21.  2s.  1891. 

Romer's  Judicial  Trustees'  Guide.  Com- 
prising the  Judicial  Trustees  Act,  1896, 
the  Rules  of  1897,  Synopsis  and  List  of 
Trustees'  Investments,  and  the  Law  and 
Practice  on  the  subject.  Bv  T.  A.  Romer. 
8s.      .  1898. 

Vaizey.  The  Law  relating  to  the  Invest- 
ment of  Trust  Money.  Bv  J.  S.  VAIZEV. 
9s.  1890. 

Waste.  — Bewes.  A  Treatise  on  the 
Law  of  Waste.  By  W.  A.  Bewes.  18s.  1894. 

Wills.— Jarman's  (T.)  Treatise  on  Wills. 

5th  Edit.     2  vols.     37.  10s.  1893. 

Hayes  (W.)  and  Jarman's  (T.)  Concise  Form 

of  Wills  ;  with  Practical  Notes.     11th  Edit. 

By  J.  B.  Matthews.     21s.  1898. 
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